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,Q� ������ &RQJUHVV� SDVVHG� 7LWOH� 9,,� RI� WKH� &LYLO�
5LJKWV�$FW��´7LWOH�9,,µ���WKHUHE\�PDNLQJ�LW�LOOHJDO�IRU�DQ�
HPSOR\HU�WR�GLVFULPLQDWH�DJDLQVW�DQ\�LQGLYLGXDO�EHFDXVH�
RI�WKHLU�´UDFH��FRORU��UHOLJLRQ��VH[��RU�QDWLRQDO�RULJLQ�µ� ,W�
LV� WKH� VFRSH� RI� 7LWOH� 9,,·V� SURKLELWLRQ� DJDLQVW� VH[�
GLVFULPLQDWLRQ�WKDW�LV�RI�SULQFLSDO�FRQFHUQ�LQ�+LYHO\�Y��,Y\�


 -�'�� &DQGLGDWH�� 0D\� ������ 7KH� 8QLYHUVLW\� RI� 7HQQHVVHH�
&ROOHJH� RI� /DZ�� 0�$�� )LQDQFLDO� (FRQRPLFV�� %�$�� 3ROLWLFDO�
6FLHQFH��8QLYHUVLW\�RI�'HWURLW�0HUF\�
� ���8�6�&��������H���D���������
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7HFK� &RPPXQLW\� &ROOHJH� RI� ,QGLDQD�� 7KH� RYHUDUFKLQJ�
LVVXH� SUHVHQWHG� LQ� +LYHO\ LV� RQH� RI� VWDWXWRU\�
LQWHUSUHWDWLRQ�� ZKHWKHU� 7LWOH� 9,,·V� SURWHFWLRQV� DJDLQVW�
VH[� GLVFULPLQDWLRQ� SURKLELW� HPSOR\HUV� IURP�
GLVFULPLQDWLQJ� DJDLQVW� LQGLYLGXDOV� EDVHG� RQ� WKH�
LQGLYLGXDO·V� VH[XDO� RULHQWDWLRQ�� 7KH� 6HYHQWK� &LUFXLW�
&RXUW� RI� $SSHDOV� DQVZHUHG� WKLV� TXHVWLRQ� LQ� WKH�
DIILUPDWLYH��KROGLQJ�WKDW�LQGLYLGXDOV�ZKR�DOOHJH�WKDW�WKH\�
´H[SHULHQFHG�HPSOR\PHQW�GLVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�
>WKHLU@�VH[XDO�RULHQWDWLRQ� >KDYH@�SXW� IRUWK�D� FDVH�RI� VH[�
GLVFULPLQDWLRQ�IRU�7LWOH�9,,�SXUSRVHV�µ�

7KH�SODLQWLII��.LPEHUO\�+LYHO\��´+LYHO\µ���VWDUWHG�
KHU� FDUHHU� DV� DQ� DGMXQFW� SURIHVVRU� DW� ,Y\� 7HFK�
&RPPXQLW\� &ROOHJH� RI� ,QGLDQD� �´,Y\� 7HFKµ�� LQ� ������
%HWZHHQ������ DQG� ������+LYHO\�XQVXFFHVVIXOO\� DSSOLHG�
IRU�DW� OHDVW�VL[� IXOO�WLPH�SRVLWLRQV�DW�,Y\�7HFK�XQWLO�KHU�
SDUW�WLPH� FRQWUDFW� ZDV� QRW� UHQHZHG� LQ� -XO\� ������ ,Q�
'HFHPEHU� ������ +LYHO\³FRQYLQFHG� WKDW� ,Y\� 7HFK� ZDV�
GLVFULPLQDWLQJ� DJDLQVW� KHU� EDVHG� RQ� KHU� VH[XDO�
RULHQWDWLRQ³UHFHLYHG�D�ULJKW�WR�VXH�OHWWHU�IURP�WKH�(TXDO�
(PSOR\PHQW� 2SSRUWXQLW\� &RPPLVVLRQ� �´((2&µ�� DQG�
ILOHG� D� FRPSODLQW� LQ� WKH� 8�6�� 'LVWULFW� &RXUW� IRU� WKH�
1RUWKHUQ�'LVWULFW�RI�,QGLDQD�� +LYHO\·V�FRPSODLQW�DOOHJHG�
WKDW� VKH� ZDV� ´>G@HQLHG� IXOO>�@WLPH� HPSOR\PHQW� DQG�
SURPRWLRQV� EDVHG� RQ� VH[XDO� RULHQWDWLRQµ� ZKLFK� VKH�
DOOHJHG�YLRODWHG�7LWOH�9,,��

,Q�UHVSRQVH��,Y\�7HFK�VXFFHVVIXOO\�ILOHG�D�PRWLRQ�
WR�GLVPLVV�IRU�IDLOXUH WR�VWDWH�D�FODLP�RQ�ZKLFK�UHOLHI�FDQ�

� +LYHO\�Y��,Y\�7HFK�&PW\��&ROO�������)��G�������WK�&LU��������
�HQ�EDQF��
� ,G�
� ,G��DW����²���
� ,G��DW�����
� ,G�
� ,G�
� +LYHO\�Y��,Y\�7HFK�&PW\��&ROO�������)��G������������WK�&LU��
�������ILUVW�DOWHUDWLRQ�LQ�RULJLQDO���UHY·G ����)��G�������WK�&LU��
�������HQ�EDQF��

23



5(7+,1.,1*�7,7/(�9,,·6�3527(&7,216
�� 7(11� -�/� 	 32/·<�� ������

>�@

EH� JUDQWHG�� DVVHUWLQJ� WKDW� ´VH[XDO� RULHQWDWLRQ� LV� QRW� D�
SURWHFWHG�FODVV�XQGHU�7LWOH�9,,�µ� 2Q�DSSHDO��WKH�6HYHQWK�
&LUFXLW� &RXUW� RI� $SSHDOV� DIILUPHG� WKH� GLVWULFW� FRXUW·V�
GHFLVLRQ� DIWHU� ´DQ� H[KDXVWLYH� H[SORUDWLRQ� RI� WKH� ODZ�
JRYHUQLQJ� FODLPV� LQYROYLQJ� GLVFULPLQDWLRQ� EDVHG� RQ�
VH[XDO� RULHQWDWLRQµ� EHFDXVH� WKH� 6HYHQWK� &LUFXLW� ´IHOW�
ERXQG�WR�DGKHUH�WR� >LWV@�HDUOLHU�GHFLVLRQV�µ�� &LWLQJ�´WKH�
LPSRUWDQFH�RI�WKH� LVVXH�µ�DQG�FRJQL]DQW�RI�WKH�SRZHU�RI�
WKH�IXOO�FRXUW�WR�RYHUUXOH�LWV�HDUOLHU�GHFLVLRQV��D�PDMRULW\�
RI� WKH� UHJXODUO\� DFWLYH� MXGJHV� RQ� WKH� 6HYHQWK� &LUFXLW�
YRWHG�WR�JUDQW�D�SHWLWLRQ�WR�UHKHDU�HQ�EDQF���

+LVWRULFDOO\��WKH�8QLWHG�6WDWHV�&RXUWV�RI�$SSHDOV�
KDYH� LQWHUSUHWHG� WKH� SURKLELWLRQ� DJDLQVW� VH[�
GLVFULPLQDWLRQ�WR�QRW�LQFOXGH�GLVFULPLQDWLRQ�SUHPLVHG�RQ�
DQ� LQGLYLGXDO·V� VH[XDO� RULHQWDWLRQ��� 7KLV�
LQWHUSUHWDWLRQ³DGRSWHG�E\�ERWK�WKH�6HYHQWK�&LUFXLW�DQG�
PRVW�RI�LWV�VLVWHU�FRXUWV³LV�JXLGHG�E\�WKH�LQIHUHQFH�WKDW�
ZKHQ�&RQJUHVV�SDVVHG�7LWOH�9,,��WKH�ZRUG�´VH[µ�UHIHUUHG�
WR� ´QRWKLQJ�PRUH� WKDQ� WKH� WUDGLWLRQDO� QRWLRQ� RI� ¶VH[·µ��
+RZHYHU�� WKH� 6HFRQG� &LUFXLW� UHFHQWO\� PXGGLHG� WKH�
LQWHUSUHWLYH� ZDWHUV� ZKHQ� LW� QRWHG� WKDW�� DOWKRXJK� WKDW�
SDUWLFXODU�SDQHO�ZDV�SRZHUOHVV�WR�RYHUWXUQ�SUHFHGHQW��DQ�

� +LYHO\������)��G�DW�����
�� ,G��DW�����
�� ,G�
�� ,G��DW�����
�� ,G��DW������TXRWLQJ�'RH�H[�UHO� 'RH�Y��&LW\�RI�%HOOHYLOOH������
)��G������������WK�&LU���������YDFDWHG������8�6���������������
DQG�DEURJDWHG�E\�2QFDOH�Y��6XQGRZQHU�2IIVKRUH�6HUYV���,QF���
����8�6��������������VHH�DOVR +DPP�Y��:H\DXZHJD�0LON�3URGV���
,QF�������)��G��������WK�&LU���������6SHDUPDQ�Y��)RUG�0RWRU�
&R�������)��G��������������WK�&LU���������+DPQHU�Y��6W��9LQFHQW�
+RVS��	�+HDOWK�&DUH�&WU���,QF�������)��G�������WK�&LU���������
6HH�JHQHUDOO\ 6DQGLIHU�Y��8�6��6WHHO�&RUS�������)��G�������WK�
&LU�� ������ �´>,@W� LV� D� IXQGDPHQWDO� FDQRQ� RI� VWDWXWRU\�
FRQVWUXFWLRQ� WKDW�� XQOHVV� RWKHUZLVH� GHILQHG�� ZRUGV� ZLOO� EH�
LQWHUSUHWHG� DV� WDNLQJ� WKHLU� RUGLQDU\�� FRQWHPSRUDU\�� FRPPRQ�
PHDQLQJ�µ��
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RSHQO\� JD\� PDQ� KDG� ´SOHDGHG� D� FODLP� RI� JHQGHU�
VWHUHRW\SLQJ�WKDW�ZDV�VXIILFLHQW�WR�VXUYLYH�GLVPLVVDO�µ��

$OWKRXJK�QRWDEO\�DEVHQW�LQ�WKH�GHEDWH�DERXW�WKH�
VFRSH�RI�VH[�GLVFULPLQDWLRQ�SURWHFWLRQV�LQ�DQ�HPSOR\PHQW�
FRQWH[W�� WKH� 6XSUHPH� &RXUW� KDV� SURYLGHG� RSLQLRQV� RQ�
VRPH�UHODWHG�LVVXHV��� ,Q�0HULWRU�6DYLQJV�%DQN��)6%�Y��
9LQVRQ��WKH�6XSUHPH�&RXUW�UXOHG�WKDW�ZRUNSODFH�VH[XDO�
KDUDVVPHQW� LV� ZLWKLQ� WKH� UHDFK� RI� 7LWOH� 9,,��� ,Q�3ULFH�
:DWHUKRXVH� Y�� +RSNLQV�� WKH� 6XSUHPH� &RXUW� KHOG� WKDW�
JHQGHU�QRUP� VWHUHRW\SLQJ� IDOOV� ZLWKLQ� 7LWOH� 9,,·V�
SURKLELWLRQV� DJDLQVW� VH[� GLVFULPLQDWLRQ��� $OVR LQ� DQ�
HPSOR\PHQW� FRQWH[W�� 2QFDOH� Y�� 6XQGRZQHU� 2IIVKRUH�
6HUYLFHV��,QF���SURYLGHG�PRUH�FODULW\��VWDWLQJ�WKDW�LW�GRHV�
QRW�PDWWHU�LI�WKH�KDUDVVHU�DQG�WKH�YLFWLP�DUH�RI�WKH�VDPH�
VH[�IRU�WKH�SXUSRVHV�RI�D�JHQGHU�QRQFRQIRUPLW\�FODLP���

0RUH� UHFHQWO\�� WKH� 6XSUHPH� &RXUW� KDV� LVVXHG�
GHFLVLRQV� WKDW� VHHPLQJO\� UHFRJQL]H� WKH� UDSLG� UDWH� DW�
ZKLFK� VRFLHW\·V� YLHZV� RQ� KRPRVH[XDOLW\� �H�J��� DQ�
LQGLYLGXDO·V� VH[XDO� RULHQWDWLRQ�� KDYH� HYROYHG��� 7KHVH�

�� +LYHO\�� ���� )��G� DW� ���� �FLWLQJ� &KULVWLDQVHQ� Y�� 2PQLFRP�
*URXS��,QF�������)��G�������G�&LU���������
�� ,G��DW�����
�� 0HULWRU�6DY��%DQN��)6%�Y��9LQVRQ������8�6������������
�� 3ULFH�:DWHUKRXVH�Y��+RSNLQV������8�6��������������VHH�DOVR
+LYHO\������)��G�DW�����
�� 2QFDOH������8�6��DW����
�� 6HH /LQGD�&��0F&ODLQ��)URP�5RPHU�Y��(YDQV WR�8QLWHG�6WDWHV�
Y�� :LQGVRU�� /DZ� DV� D� 9HKLFOH� IRU� 0RUDO� 'LVDSSURYDO� LQ�
$PHQGPHQW� �� DQG� WKH� 'HIHQVH� RI� 0DUULDJH� $FW�� �� '8.(� -�
*(1'(5�/� 	 32/·<����� ��� ��������6HH�JHQHUDOO\�2EHUJHIHOO�Y��
+RGJHV������6��&W������ ��������KROGLQJ�WKDW�VDPH�VH[�FRXSOHV�
KDYH�WKH�ULJKW�WR�PDUU\���8QLWHG�6WDWHV�Y��:LQGVRU������8�6��
���� ������� �KROGLQJ� WKDW� WKH� 'HIHQVH� RI� 0DUULDJH� $FW·V�
GHILQLWLRQ�RI�PDUULDJH��ZKLFK�H[FOXGHG�VDPH�VH[�FRXSOHV�IURP�
UHFHLYLQJ�IHGHUDO�EHQHILWV��ZDV�XQFRQVWLWXWLRQDO���/DZUHQFH�Y��
7H[DV�� ���� 8�6�� ���� ������� �KROGLQJ� WKDW� D� VWDWH� VWDWXWH�
FULPLQDOL]LQJ�KRPRVH[XDO�VRGRP\�ZDV�XQFRQVWLWXWLRQDO�XQGHU�
WKH�)RXUWHHQWK�$PHQGPHQW���5RPHU� Y��(YDQV�� ����8�6�� ����
������� �KROGLQJ� WKDW� DQ� DPHQGPHQW� WR� WKH� &RORUDGR�
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GHFLVLRQV��WRJHWKHU�ZLWK�WKH�KLVWRULFDO�LQWHUSUHWDWLRQ�WKDW�
7LWOH� 9,,� GRHV� QRW� RXWODZ� VH[XDO�RULHQWDWLRQ�
GLVFULPLQDWLRQ�� KDYH� FUHDWHG� D� ´SDUDGR[LFDO� OHJDO�
ODQGVFDSH�µ� ZKHUH� LQGLYLGXDOV� FDQ� JHW� ILUHG� IURP� WKHLU�
MREV� VLPSO\� IRU� JHWWLQJ� PDUULHG��� ,Q� OLJKW� RI� WKLV�
GLFKRWRP\��WKH�+LYHO\ FRXUW�JUDQWHG�D�UHKHDULQJ�HQ�EDQF�
WR�FODULI\�ERWK�́ ZKDW�LW�PHDQV�WR�GLVFULPLQDWH�RQ�WKH�EDVLV�
RI�VH[µ�DQG�´ZKHWKHU�DFWLRQV�WDNHQ�RQ�WKH�EDVLV�RI�VH[XDO�
RULHQWDWLRQ�DUH�D�VXEVHW�RI�DFWLRQV�WDNHQ�RQ�WKH�EDVLV�RI�
VH[�µ��

)LQGLQJ� WKH� WUDGLWLRQDO� ILUVW� VWHSV� RI� VWDWXWRU\�
DQDO\VLV� LQDGHTXDWH��� WKH� +LYHO\ FRXUW� DGRSWHG� WKH�
2QFDOH FRXUW·V� LQWHUSUHWLYH� DSSURDFK�� PRVWO\�
GLVUHJDUGLQJ�WKH�OHJLVODWLYH�LQWHQW�LQ�SDVVLQJ�7LWOH�9,,���
,Q� DQ� �²�� GHFLVLRQ�� WKH� +LYHO\ FRXUW� KHOG� WKDW�
´GLVFULPLQDWLRQ� RQ� WKH� EDVLV� RI� VH[XDO� RULHQWDWLRQ� LV� D�

&RQVWLWXWLRQ�� ZKLFK� SURKLELWHG� DQ\� OHJDO� DFWLRQ� GHVLJQHG� WR�
SURWHFW�KRPRVH[XDOV��ZDV�XQFRQVWLWXWLRQDO��
�� 6HH�+LYHO\������)��G�DW������TXRWLQJ�+LYHO\� ����)��G�DW������
�� +LYHO\������)��G�DW�����
�� (�J��� UHYLHZLQJ� WKH� ´SODLQ� ODQJXDJHµ� RI� WKH� VWDWXWH� DQG�
DQDO\]LQJ�WKH ´OHJLVODWXUH·V�LQWHQWµ�LQ�SDVVLQJ�WKH�VWDWXWH� ,G��
DW� ����� 6HH� JHQHUDOO\� :,//,$0� (6.5,'*(� -5�� 	 3+,/,3�
)5,&.(<� /(*,6/$7,21�$1'�67$78725<�,17(535(7$7,21 ��G�HG��
������ $1721,1� 6&$/,$�	 %5<$1� $� *$51(5� 5($',1*� /$:�
7+(� ,17(535(7$7,21� 2)� /(*$/� 7(;76 ������� $'5,$1�

9(50(8/(� -8'*,1*�81'(5�81&(57$,17<� $1�,167,787,21$/�
7+(25<�2)�/(*$/�,17(535(7$7,21 ������� 9LFWRULD�)��1RXUVH�
$� 'HFLVLRQ� 7KHRU\� RI� 6WDWXWRU\� ,QWHUSUHWDWLRQ�� /HJLVODWLYH�
+LVWRU\�E\�WKH�5XOHV� ��� <$/(�/�-� �� ������� &DVV�5��6XQVWHLQ�
,QWHUSUHWLQJ�6WDWXWHV�LQ�WKH�5HJXODWRU\�6WDWH�����+$59� /� 5(9�
��� �������
�� 7KH�2QFDOH DSSURDFK�KHOG� WKDW�7LWOH�9,,�SURKLELWV� ´VH[XDO�
KDUDVVPHQW� RI� DQ\� NLQG� WKDW� PHHWV� WKH� VWDWXWRU\�
UHTXLUHPHQWV�µ� LQFOXGLQJ� PDOH�RQ�PDOH� KDUDVVPHQW� LQ� WKH�
ZRUNSODFH�� 2QFDOH�� ���� 8�6�� DW� ���� 7KH� 2QFDOH� FRXUW� ZDV�
XQPRWLYDWHG� E\� WKH� OHJLVODWLYH� LQWHQW� LQ� SDVVLQJ� 7LWOH� 9,,�
EHFDXVH�´LW�LV�XOWLPDWHO\�WKH�SURYLVLRQV�RI�RXU�ODZV�UDWKHU�WKDQ�
WKH� SULQFLSDO� FRQFHUQV� RI� RXU� OHJLVODWRUV� E\� ZKLFK� ZH� DUH�
JRYHUQHG�µ�2QFDOH������8�6��DW����
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IRUP� RI� VH[� GLVFULPLQDWLRQ�µ� DQG� WKDW� HPSOR\HUV� DUH�
WKHUHIRUH�SURKLELWHG�IURP�HQJDJLQJ�LQ�VH[XDO�RULHQWDWLRQ�
GLVFULPLQDWLRQ��� ,QYRNLQJ� ´WKH� ORJLF� RI� WKH� 6XSUHPH�
&RXUW·V�GHFLVLRQV�µ�DQG�SHUVXDGHG�E\�WKH�´FRPPRQ�VHQVH�
UHDOLW\� WKDW� LW� LV� DFWXDOO\� LPSRVVLEOH� WR�GLVFULPLQDWH� RQ�
WKH�EDVLV�RI�VH[XDO�RULHQWDWLRQ�ZLWKRXW�GLVFULPLQDWLQJ�RQ�
WKH� EDVLV� RI� VH[�µ� WKH� 6HYHQWK� &LUFXLW� FUHDWHG� D� VSOLW�
DPRQJVW� WKH�8QLWHG� 6WDWHV� &RXUWV� RI� $SSHDOV� ZLWK� LWV�
+LYHO\ GHFLVLRQ���

7R�EH�FOHDU��DOWKRXJK�LW�LV�XQOLNHO\�,Y\�7HFK�ZLOO�
DSSHDO� WKH� 6HYHQWK� &LUFXLW·V� RSLQLRQ� WR� WKH� 6XSUHPH�
&RXUW��WKLV�FDVH�LV�VWLOO�QRW�HQWLUHO\�RYHU��� 5DWKHU��+LYHO\
VLPSO\�UHYHUVHG�WKH�GHFLVLRQ�JUDQWLQJ�,Y\�7HFK·V�PRWLRQ�
WR�GLVPLVV�IRU�IDLOXUH�WR�VWDWH�D�FODLP�XSRQ�ZKLFK�UHOLHI�
FDQ�EH�JUDQWHG��UHPDQGLQJ�WKH�DGGLWLRQDO�LVVXHV�EDFN�WR�
WKH�GLVWULFW�FRXUW�IRU�IXUWKHU�OLWLJDWLRQ���

7KH�LPPHGLDWH�HIIHFW�RI�WKH�+LYHO\ GHFLVLRQ�LV�WKDW�
YLFWLPV� RI� VH[XDO�RULHQWDWLRQ� GLVFULPLQDWLRQ� LQ� WKH�
6HYHQWK�&LUFXLW·V�MXULVGLFWLRQ�QRZ�KDYH�D�FRJQL]DEOH�7LWOH�
9,,�VH[�GLVFULPLQDWLRQ�FODLP��� VXFK�D�VH[�GLVFULPLQDWLRQ�

�� +LYHO\������)��G�DW�����
�� ,G� DW�����
�� 6HH0DWWKHZ�+DDJ�	�1LUDM�&KRNVKL��&LYLO�5LJKWV�$FW�3URWHFWV�
*D\�:RUNHUV��)HGHUDO�$SSHDOV�&RXUW�5XOHV��1�<� 7,0(6��$SULO�
���������DW�$���
�� )RU� H[DPSOH�� ZKHWKHU� ,Y\� 7HFK� FRPPLWWHG� GLVFULPLQDWRU\�
DFWLRQV� DJDLQVW� +LYHO\� EDVHG� RQ� KHU� VH[� KDV� \HW� WR� EH�
GHWHUPLQHG�
�� 6HH��H�J���:KLWDNHU�Y��.HQRVKD�8QLILHG�6FK��'LVW��1R����%G��RI�
(GXF��� ���� )��G� ������ ����� ��WK� &LU�� ������� +DP]DK� Y��
:RRGPDQ·V� )RRG�0NW��� ,QF��� ����)��$SS·[� ����� ���� ��WK�&LU��
�������8QLWHG�6WDWHV�((2&�Y��5HQW�$�&HQWHU�(DVW��,QF�������)��
6XSS���G�����������&�'��,OO���������7UDKDQDV�Y��1RUWKZHVWHUQ�
8QLY���1R�����&9�������������8�6��'LVW��/(;,6���������DW�
���
�1�'�� ,OO�� -XO\����������� 6RPHUV�Y��([SUHVV�6FULSWV�+ROGLQJV��
1R�������FY�������-06�'./�������8�6��'LVW��/(;,6��������DW�

���Q����6�'��,QG��$SU������������
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FODLP LV�VXSSRUWHG�E\�LQYRNLQJ�HLWKHU�WKH�WULHG�DQG�WUXH�
FRPSDUDWLYH�PHWKRG�RU�WKH�DVVRFLDWLRQDO�WKHRU\���

,,��$QDO\VLV�

7KH� 6XSUHPH� &RXUW� LV� QRZ� OLNHO\� WR� HQWHU� WKH�
GHEDWH� FRQFHUQLQJ� WKH� VFRSH� RI� 7LWOH� 9,,·V� VH[�
GLVFULPLQDWLRQ�SURKLELWLRQ�JLYHQ�WKH�FLUFXLW�VSOLW��� 7R�EH�
FHUWDLQ��LW�LV�RI�IXQGDPHQWDO�LPSRUWDQFH�IRU�WKH�6XSUHPH�
&RXUW� WR� SURYLGH� XOWLPDWH� DXWKRULW\� RQ� ZKHWKHU�
HPSOR\HUV� DUH� SURKLELWHG� IURP� HQJDJLQJ� LQ� VH[XDO�
RULHQWDWLRQ�GLVFULPLQDWLRQ��,I�WKH�6XSUHPH�&RXUW�JUDQWV�
FHUWLRUDUL�DQG�UHYLHZV�WKH�LVVXH�RQ ILUVW�LPSUHVVLRQ��WKHQ�
WKH� IRXU� FRQWUDVWLQJ� SKLORVRSKLHV� UHODWLQJ� WR� VWDWXWRU\�
LQWHUSUHWDWLRQ� SURYLGH� KHOSIXO� LQVLJKW� LQWR� WKH� OLNHO\�
UXOLQJ���

6LPLODUO\��QRZ�WKDW�WKH�6XSUHPH�&RXUW�LV�OLNHO\�WR�
SLFN� XS� WKLV� LVVXH��� LW� LV� FULWLFDO� WR� KDYH� D� FOHDU�
XQGHUVWDQGLQJ� RI� WKH� OHJDO� WKHRULHV� MXVWLI\LQJ� DQ�
LQWHUSUHWDWLRQ�WKDW�VH[XDO�RULHQWDWLRQ�GLVFULPLQDWLRQ�LV�D�
IRUP� RI� VH[� GLVFULPLQDWLRQ�� 7KH� ILUVW� RI� WKH� WZR�
DSSURDFKHV�UHOLHV�RQ�WKH�FRPSDUDWLYH�PHWKRG�ZKHUH�WKH�
FRXUW�WULHV�WR�´LVRODWH�WKH�VLJQLILFDQFH�RI�WKH�SODLQWLII·V�VH[�
WR�WKH�HPSOR\HU·V�GHFLVLRQµ�E\�FRQWUROOLQJ�HYHU\�YDULDEOH�
EXW� WKH� SODLQWLII·V� VH[��� 7KH� FRPSDUDWLYH� PHWKRG��
WKHUHIRUH�� DWWDFNV� WKH� NH\� SRLQW� RI� D� 7LWOH� 9,,� VH[�
GLVFULPLQDWLRQ�FODLP��´ZKHWKHU�WKH�>SODLQWLII·V@�SURWHFWHG�
FKDUDFWHULVWLFV�SOD\HG�D UROH�LQ�WKH�DGYHUVH�HPSOR\PHQW�

�� +LYHO\������)��G�DW����²���
�� :LOOLDP�1��(VNULGJH��-U���7LWOH�9,,·V�6WDWXWRU\�+LVWRU\�DQG�
WKH� 6H[� 'LVFULPLQDWLRQ� $UJXPHQW� IRU� /*%7� :RUNSODFH�
3URWHFWLRQV����� <$/(�/�-� ���� ��� �������
�� 7KH�IRXU�FRQWUDVWLQJ DSSURDFKHV�WR�VWDWXWRU\�LQWHUSUHWDWLRQ�
DUH� LOOXPLQDWHG� E\� WKH� PDMRULW\� RSLQLRQ�� WKH� WZR� VHSDUDWH�
FRQFXUULQJ� RSLQLRQV�� DQG� WKH� GLVVHQWLQJ� RSLQLRQ� 6HH�+LYHO\��
����)��G�����
�� (VNULGJH��VXSUD QRWH�����DW�����
�� +LYHO\������)��G�DW�����
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GHFLVLRQ�µ�� 7KH� VHFRQG�DSSURDFK�VXSSRUWLQJ� WKH� WKHRU\�
WKDW� 7LWOH� 9,,·V� SURKLELWLRQ� DJDLQVW� VH[� GLVFULPLQDWLRQ�
LQFOXGHV�DFWV�EDVHG�RQ�DQ�LQGLYLGXDO·V�VH[XDO�RULHQWDWLRQ�
UHOLHV� RQ� WKH� DVVRFLDWLRQDO� WKHRU\��� 7KH� DVVRFLDWLRQDO�
WKHRU\�KROGV�WKDW�ZKHQ�SHRSOH�DUH�́ GLVFULPLQDWHG�DJDLQVW�
EHFDXVH�RI�WKH�SURWHFWHG�FKDUDFWHULVWLF�RI�RQH�ZLWK�ZKRP�
>WKH\@� DVVRFLDWH>@�µ� WKHQ� WKH\� DUH� ´DFWXDOO\� EHLQJ�
GLVDGYDQWDJHG�EHFDXVH�RI�>WKHLU@�RZQ�WUDLWV�µ��

:LWK� D� ILUPHU� XQGHUVWDQGLQJ� RI� ERWK� WKH�
FRPSDUDWLYH�PHWKRG� DQG� WKH� DVVRFLDWLRQDO� WKHRU\�� LW� LV�
QRZ� SRVVLEOH� WR� XQGHUVWDQG� WKH� OHJDO� UHDVRQLQJ�
XQGHUOLQLQJ�+LYHO\��6HUHQGLSLWRXVO\��+LYHO\ SUHVHQWV�IRXU�
GLIIHUHQW� VWUDLQV� RI� VWDWXWRU\� DQDO\VLV�� WKH� PDMRULW\·V�
RSLQLRQ� RIIHUV� D� WH[W�ERRN� FDVH� VWXG\� LQ� SXUSRVLYLVP���
-XGJH� )ODXP·V� FRQFXUULQJ� RSLQLRQ� GHPRQVWUDWHV� D�

�� ,G�
�� ,G��DW�����
�� ,G���VHH�DOVR�+ROFRPE�Y��,RQD�&ROO�������)��G������������G�&LU��
�������´>$@Q�HPSOR\HU�PD\�YLRODWH�7LWOH�9,,� LI� LW�WDNHV�DFWLRQ�
DJDLQVW�DQ�HPSOR\HH�EHFDXVH�RI�WKH�HPSOR\HH·V�DVVRFLDWLRQ�ZLWK�
D�SHUVRQ�RI�DQRWKHU UDFH�µ���'UDNH�Y��0LQQ��0LQLQJ�	�0IJ��&R���
����)��G������������WK�&LU���������VWDWLQJ�WKDW�WKH�NH\�TXHVWLRQ�
IRU�DQ�DVVRFLDWLRQDO�UDFH�GLVFULPLQDWLRQ�FODLP�LV�ZKHWKHU�WKH�
SODLQWLII·V� UDFH�ZDV� WKH� FDXVH� RI� WKH� GLVFULPLQDWLRQ��� 3DUU� Y��
:RRGPHQ�RI�WKH�:RUOG�/LIH�,QV��&R�������)��G�������������WK�
&LU���������´:KHUH�D�SODLQWLII�FODLPV�GLVFULPLQDWLRQ�EDVHG�XSRQ�
DQ�LQWHUUDFLDO�PDUULDJH�RU�DVVRFLDWLRQ��KH�DOOHJHV��E\�GHILQLWLRQ��
WKDW�KH�KDV�EHHQ�GLVFULPLQDWHG�DJDLQVW�EHFDXVH�RI�KLV�UDFH�µ���
/RYLQJ� Y�� 9LUJLQLD�� ����8�6�� ��� ��� ������� �´>5@HVWULFWLQJ� WKH�
IUHHGRP� WR� PDUU\� VROHO\� EHFDXVH� RI� UDFLDO� FODVVLILFDWLRQV�
YLRODWHV�WKH�FHQWUDO�PHDQLQJ�RI�WKH�(TXDO�3URWHFWLRQ�&ODXVH�µ��
�� 3XUSRVLYLVP� LV� WKH� WKHRU\�ZKHUH� D� ´IRUPXODWLRQ� DV� WR� WKH�
SXUSRVH�EHKLQG� WKH�HQDFWPHQW�RI�D�SDUWLFXODU� VWDWXWH�JXLGHV�
WKH�MXULVW�LQ�DQDO\]LQJ�WKH�VWDWXWH·V�ODQJXDJH�µ�$VKHU�+DZNLQV��
1RWH��7KH�/HDVW�´&RQVWUXFWLYHµ�3URYLVLRQV"���� 1�<�/� 6&+� /�
5(9� ���� ��� �����²������ �FLWLQJ�5LFKDUG�$��3RVQHU��-XVWLFH�
%UH\HU�7KURZV�'RZQ�7KH�*DXQWOHW����� <$/(�/�-� ����� ����
���������
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WH[WXDOLVW� DSSURDFK��� -XGJH� 6\NHV·� GLVVHQW� DGRSWV� WKH�
RULJLQDOLVW� DSSURDFK��� DQG� -XGJH� 3RVQHU·V� FRQFXUULQJ�
RSLQLRQ��IRU�LWV�SDUW��HPEUDFHV�D�IRUP�RI�OHJDO�SUDJPDWLVP�
�KHUHLQDIWHU�´3RVQHULVPµ����

,Q D�XWLOLWDULDQ�VHQVH��WKH�+LYHO\ FRXUW�FHUWDLQO\�
UHDFKHG� WKH� PRVW� FRUUHFW� GHFLVLRQ� LQ� KROGLQJ� WKDW� VH[�
GLVFULPLQDWLRQ�LQFOXGHV�GLVFULPLQDWRU\�DFWV�WDNHQ�EDVHG�
RQ� DQ� LQGLYLGXDO·V� VH[XDO� RULHQWDWLRQ�� 7KH� DOWHUQDWLYH�
PHWKRGV� RI� VWDWXWRU\� LQWHUSUHWDWLRQ� �L�H�� WH[WXDOLVP��
RULJLQDOLVP��DQG�3RVQHULVP��ZRXOG�HDFK�EULQJ�GLIIHUHQW�

�� +LYHO\������)��G�DW������)ODXP��-���FRQFXUULQJ���7H[WXDOLVP�
LV� WKH� DSSURDFK� ZKHUHE\� D� MXULVW� SULPDULO\� DQDO\]HV� WKH�
HQDFWHG�WH[W�DV�´WKH�NH\�WRRO�LQ�VWDWXWRU\�LQWHUSUHWDWLRQ�µ�$EEH�
5�� *OXFN�� 7KH� 6WDWHV� DV� /DERUDWRULHV� RI� 6WDWXWRU\�
,QWHUSUHWDWLRQ�� 0HWKRGRORJLFDO� &RQVHQVXV� DQG� WKH� 1HZ�
0RGLILHG� 7H[WXDOLVP�� ��� <$/(� /�-� ����� ���� �������� VHH
$1721,1� 6&$/,$�� $ 0$77(5� 2)� ,17(535(7$7,21� )('(5$/�
&28576�$1'�7+(�/$:���²�� �$P\�*XWPDQ�HG���������
�� +LYHO\������)��G�DW������6\NHV��-���GLVVHQWLQJ���2ULJLQDOLVP�
LV� WKH� WKHRU\� WKDW� VHHNV� WR� ´LPSOHPHQW� WKH� GHPRFUDWLFDOO\�
HOHFWHG�OHJLVODWXUH·V�RULJLQDO�GHVLJQ��DV�HPERGLHG�LQ�D�VWDWXWH·V�
WH[W� DQG� KLVWRU\�µ� .DUHQ� 0�� *HEELD�3LQHWWL�� 6WDWXWRU\�
,QWHUSUHWDWLRQ�� 'HPRFUDWLF� /HJLWLPDF\� DQG� /HJDO�6\VWHP�
9DOXHV�� �� 6(721� +$//� /(*,6� -� ���� ��� �������� VHH� DOVR
1LFKRODV�6��=HSSRV��7KH�8VH�RI�6WDWXWRU\�$XWKRULW\�LQ�6WDWXWRU\�
,QWHUSUHWDWLRQ�� $Q�(PSLULFDO�$QDO\VLV�� �� 7(;� /� 5(9� �����
���� ������� �>2@ULJLQDOLVP� UHVROYHV� WKH� LQWHUSUHWDWLYH�
TXHVWLRQV� LQ� VWDWXWRU\� FDVHV� E\� DVNLQJ� KRZ� WKH� HQDFWLQJ�
&RQJUHVV�ZRXOG�KDYH�GHFLGHG�WKH�TXHVWLRQ�µ��
�� +LYHO\�� ���� )��G� DW� ���� �3RVQHU�� -�� FRQFXUULQJ��� -XGJH�
3RVQHU��LQ�KLV�FRQFXUUHQFH��VHHPLQJO\�HVFKHZHG�DOO�WUDGLWLRQDO�
WKHRULHV� RI� VWDWXWRU\� LQWHUSUHWDWLRQ� DQG� DGRSWHG� D� IRUP� RI
SUDJPDWLVP��´,�ZRXOG�SUHIHU�WR�VHH�XV�DFNQRZOHGJH�RSHQO\�WKDW�
WRGD\�ZH��ZKR�DUH� MXGJHV�UDWKHU� WKDQ�PHPEHUV�RI�&RQJUHVV��
DUH� LPSRVLQJ�RQ�D�KDOI�FHQWXU\�ROG�VWDWXWH�D�PHDQLQJ�RI� ¶VH[�
GLVFULPLQDWLRQ·� WKDW� WKH� &RQJUHVV� WKDW� HQDFWHG� LW� ZRXOG� QRW�
KDYH�DFFHSWHG�µ�+LYHO\������)��G�DW������3RVQHU��-��FRQFXUULQJ��
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QHJDWLYH�H[WHUQDOLWLHV�WR�VRFLHW\��� %XW�+LYHO\ ZDV�FRUUHFW�
LQ�WKDW�LW�ORJLFDOO\�IROORZV�IURP�H[LVWLQJ�OHJDO�SUHFHGHQW���

,,,��&RQFOXVLRQ

7R�EH�FOHDU��+LYHO\ ZDV�D�ODQGPDUN�GHFLVLRQ�WKDW
UHIOHFWV�VRFLHW\·V�HYROYLQJ�XQGHUVWDQGLQJ�RI�WKH�PHDQLQJ�
RI�´VH[�µ�'UDZLQJ�RQ�WKH�ORJLF�XVHG�E\�WKH�6XSUHPH�&RXUW�
LQ� UXOLQJ� RQ� FDVHV� FRQFHUQLQJ� VH[� GLVFULPLQDWLRQ��� WKH�
+LYHO\ FRXUW� IHOW� HPSRZHUHG� WR� RYHUWXUQ� LWV� RZQ�
SUHFHGHQW³WKHUHE\� UHFRJQL]LQJ� VRFLHW\·V� JURZLQJ�
DFFHSWDQFH� IRU� LQGLYLGXDOV�ZLWK�D�QRQWUDGLWLRQDO� VH[XDO�
RULHQWDWLRQ�� 7KLV� UHFRJQLWLRQ� LV� WKH� EHDXW\� RI� DSSO\LQJ�
SXUSRVLYLVP� ZKHQ� LQWHUSUHWLQJ� ROG� RU� DPELJXRXV�
VWDWXWHV��WKH�MXGLFLDU\�FDQ�IRUFH�RXWGDWHG�DQG�DQDUFKLVWLF�
ODZV�WR�UHIOHFW�PRGHUQ�VRFLHWDO�PRUHV�QRZ�

�� 6HH *OXFN�� VXSUD QRWH�����DW�����²���� VHH DOVR�:LOOLDP�1��
(VNULGJH�� -U�� 1RUPV� (PSLULFLVP� DQG &DQRQV LQ 6WDWXWRU\
,QWHUSUHWDWLRQ� �� 8� &+,� /� 5(9� ���� ���²�� �������
�� 6HH�JHQHUDOO\�+LYHO\������)��G�DW�����
�� ,G��DW����²���
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