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Can They Do That?: The Limits of Governmental Power over Medical Treatment
Paul Jerome McLaughlin Jr.
1. Introduction

With the increase in popularity of television shows such as Bones, Crossing Jordan, Law
and Order, and NCIS the interactions between law and medicine have become topics of popular
interest.! Cases involving abortion, artificial insemination, the right to die, and other health and
legal issues are commonly discussed on national news broadcasts and talk show programs, which
have increased awareness of how developments in law and medicine can affect patients and
society.? Debates over making vaccinations for school aged children mandatory,® minor’s rights to
undergo chemotherapy,* judicially enforced parenting plans involving non-therapeutic procedures
on minors,® and attempts to place nurses in quarantine have gained national and international
attention and raised questions as to the limits of the government’s power to compel medical
treatment.® This article provides an overview of the government’s policing powers over the
public’s or an individual’s medical care and examines when government agents are acting from
the strongest positions of authority when exercising their power to ensure health and safety.
2.1 Governmental Powers Over Public Health Concerns
2.1.1 Enforcement of Quarantines

Outbreaks of diseases such as H1IN1 Flu’, Ebola8, and MERS have made international news
and caused government health officials around the world to quarantine individuals who showed
symptoms of disease along with others who were asymptomatic but were suspected of
unknowingly carrying the same pathogens.® While quarantine can be unwieldy to implement due
to its inherent ethical, legal, and practical concerns, it has been used to prevent the spread of
diseases throughout history.!® Under the powers to ensure public welfare granted by Article 1 of
the Constitution!! and the Commerce Clause'?, governmental agents have the authority to
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an individual’s rights to freedom of moment and self-determination.3 Under the United States
Code, Federal agents have the power to detain, examine, and isolate those that they believe are
carrying transmittable diseases that could pose a public health risk.'* When faced with possible
health threats due to infectious disease, states and their health care agencies have the task of
controlling disease outbreaks within their borders by implementing quarantines that follow the
statutory guidelines that their legislatures create.!>

Government agents have broad discretion when determining whether an individual should
be placed in quarantine or not, but determinations as to quarantines must be based on facts that
substantiate a reasonable belief that the individual may be carrying a communicable disease.'® An
individual held under quarantine has the right to challenge their detention using a writ of habeas
corpus.'” The general rule of law is that if an individual is put in quarantine under a reasonable
suspicion of them carrying a disease that proves to be incorrect the individual cannot recover
damages due to the sovereign immunity granted to a governmental actor in carrying out an action
aimed to safeguard the public health.'® However, if it is shown that a governmental agent or
agency acted negligently in detaining the individual, damages stemming from the wrongful
detention can be awarded.!® After the Ebola outbreak in 2014, several health experts and aid
workers were placed under quarantine with little or no official explanation as to why they were
being quarantined, how they could contest the quarantine, or how to obtain food and receive
needed services.?° Of the health care professionals who were put into quarantine, only one sued
for damages for being placed into quarantine improperly.2! After being placed in a quarantine that
did not follow official protocols and having her identify publicized, Kaci Hickox, a nurse who
returned to the states after showing no symptoms and testing negative for infection, sued the
acting governor of New Jersey and several state officials for damages for invasion of privacy, false
imprisonment, and violating her due process rights.??

Beyond having the power to quarantine human patients, government officials have the
authority to quarantine animals and plants that could carry diseases harmful to humans or that
could adversely affect interstate commerce.?? If necessary to prevent the spread of disease, or
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governmental agents.?* While government agents’ ability to destroy disease carrying animals and
plants is universal, the ability of owners to recover some or fair market value for the animals or
plants lost varies depending on the laws governing the agents involved and the jurisdictions where
the destruction occurred.?®
2.1.2 Compelling Vaccinations

In reaction to an outbreak of measles,?® the California Senate passed a new set of
vaccination laws to eliminate exemptions for children whose parents do not agree with
vaccinations due to religious or philosophical beliefs.?” The passage of the new vaccination laws
became a national media story, and drew comments, both positive and critical, from celebrities
such as the comedian John Carrey.?® The issue of whether the law should require school-aged
children to be vaccinated garnered enough popular attention that it was included political debates
leading up to the 2016 presidential elections.?® Medical experts and vaccine supporters have
argued that lower rates of vaccination in California aided the spread of the measles outbreak,3°
and has increased the risk of the spread of disease overall.3! Some California parents have
resisted mandatory vaccinations as an infringement on their rights and citing health concerns for
their children. 32 The parents argue that the possible adverse reactions to vaccines are more
harmful than the diseases that they are meant to prevent, infringe on their right to raise their
children without interference, and that there is little chance of an outbreak of the diseases that
vaccines are designed to prevent in the state’s school systems.33

The legal and social debate as to when government actors can mandate vaccinations has
been ongoing for over a century.3* In Jacobson v. Massachusetts, a ruling dating back to 1905,
the Supreme Court held that mandating vaccinations one of the policing powers granted to the
government by the Constitution.3> The court stated that while there might be a factual basis as to
the dangers of vaccines it would not examine such issues since the legislatures that had passed
vaccination laws had done so before passing their legislation and the court was not willing to act
in a way that would unnecessarily limit how states could control public health.3® The court further
held that the legislatures were acting within their power to mandate vaccinations, even over an

individual’s protest, since concerns of public health outweighed an individual’s rights to refuse



vaccination.3” The Supreme Court has stated that the government has the power to compel
children to be vaccinated before they enroll in school as a public health measure.3® Vaccinations
can be required at both the primary and university levels as university boards of governors are
considered government agents and have been held to have the power to require students receive
vaccinations before attending classes.3® Even if a parent has religious objections to vaccinations,
the Supreme Court has held that parents having religious beliefs does not grant them the right to
expose others to the possibility of catching a harmful disease by refusing to have their children
vaccinated.*® Courts have also held that not having a child vaccinated so that they can attend
school can be considered a form of neglect, and that parents who refuse to have their children
vaccinated can have their children placed in the care of a guardian and forcefully vaccinated.*!

While the Supreme Court has held that mandating vaccinations is constitutional, it is the
responsibility of individual states to pass and enforce vaccination laws.*? The lack of a uniform set
of laws has caused a variety of approaches to required vaccinations and vaccination exemptions.43
Some states allow parents to exempt their children from vaccinations on religious grounds,** while
others hold that all students must be vaccinated before they enter into school no matter the
nature of the objections raised.*> Among the states that allow religious exemptions, a state may
allow for inquiries as to the validity of a parent’s religious claims before granting an exemption for
a child from vaccination, ¢ while others consider a parent’s profession of belief to be genuine
without further inquiry.4” Though it has not created mandatory vaccination laws, in order to
increase vaccination rates, Congress passed the National Childhood Vaccine Injury Act*® which
established the National Vaccination Program and provides funds to parents of children whose
children who suffer adverse reactions to vaccinations to pay for medical expenses.*®
3.1 Governmental Ability to Influence the Medical Care of an Individual
3.1.1 Informed Consent to Treatment

Informed consent requires that before medical treatment can be administered by a
physician a patient must be give their consent to undergo treatment.>° The doctrine of informed
consent was developed to help prevent patients from undergoing medical treatment that was not

in their best interests but would be lucrative for a physician to perform.>! For a patient’s consent



to be proper, a patient must be given information on the nature of a treatment, why the
treatment is necessary, and told of any foreseeable risks that the treatment would involve.>? A
patient’s consent must also be given without emotional or physical coercion for it to be valid.>3 If a
physician performs a procedure without providing a patient the appropriate amount of information
and gaining the patient’s consent, they can be held liable for damages under tort law.>* Informed
consent became a topic of legal and scholarly debate in the 1960’s due to the uncertainty about
what ethical and legal theories would govern its use.>> While the doctrine of informed consent has
become widely accepted, there is a divergence of opinion by both legal and medical experts as to
whether it should follow a professional medical standard or a standard of information needed for a
patient to make a determination to accept or reject treatment.>®

Informed consent arguments have been raised in regards to quarantines and vaccinations,
but the courts have held that the rights of an individual to refuse treatment cannot override the
need for society as a whole to be protected against the spread of disease.”” Informed consent
considerations become much more prominent when governmental actors intervene in an
individual’s medical care decisions that cannot affect the health of others.>® When an individual is
unable to consent to medical care due to emergency, impairment, or disability, treatment is often
administered to safeguard their health and allow determinations as to whether further treatment
would be proper or not after the period of danger or incapacity has passed.>® When an individual
cannot articulate their consent and treatment is given to save their life or prevent further harm,
even if the individual later argues that they would not have consented, the provider of the
treatment is typically shielded from claims for damages under the emergency privilege.®® When an
individual is unable or has questionable ability to consent to medical treatment due to age, mental
disability, or non-permanent impairment that renders them unable to speak for themselves, proxy
decision makers are given the authority to consent to or decline treatment in their stead.®!
3.1.2 Compelled Treatment of Adults

The debate as to whether the government can order medical treatment over the objections
of an individual has not been settled.®? In circumstances where a ward of the state refuses
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treatable mental illness, 63 government agents can order individuals to undergo treatment due to
their diminished ability to make medical decisions for themselves.®* However, when an adult is not
under the direct care of the government and has the full capability to make health care decisions,
the question of whether government agents can force them to undergo medical treatment
becomes more complex.®®

A competent adult can refuse medical care over objections by governmental agents and
physicians.®® The Supreme Court has held that under the Due Process Clause®” an individual has
the right to refuse treatment, even if the treatment would be life saving.®® A variety of reasons
have been given by patients for their refusal of treatment including religious beliefs® and the wish
to control what procedures are used to sustain their lives if they are ever in a position where they
cannot speak for themselves.”?

In rare circumstances, courts have ordered that life saving treatments be administered
over the objections of an adult.”! In the cases that government agents have been authorized to
force individuals to undergo treatment, only two scenarios have allowed for such a course of
action.”? The first scenario occurs when a patient’s previous objections are recorded, but an onset
of physical incapacity and changes in their diagnosis calls into doubt whether the patient would
continue to object to treatment.”® In Application of the President and Directors of Georgetown
College, a case involving a patient who could not respond due to blood loss, the court held that
doctors could proceed with a blood transfusion over the patient’s previous objections due to
changes in her medical diagnosis.”* The court stated that the transfusion was necessary to allow
the patient the opportunity to voice her opinion as to the new information about her condition and
to honor the oaths of the physicians who were charged with her care to preserve life to the best of
their abilities.”> The second scenario that has allowed government agents to force medical
treatment on an adult is when the patient’s refusal would adversely affect minor or unborn
children.”® In an illustrative case, Raleigh Fitkin-Paul Memorial Hospital v. Anderson, a patient
suffering from hemorrhaging refused blood transfusions due to her religious beliefs, which put
both her and her unborn child’s life at risk.”” The court held that blood transfusions could be

administered against the patient’s will in order to preserve the life of her child, who the court held



was due the protection of the law even without having been born.”®

3.1.3 Government Oversight of the Medical Treatment of Children
3.1.3.1 Parental Powers Over a Child’s Medical Care

Under Roman law, children were considered the property of their father who could kill,
mutilate, or sell a child without legal ramifications.”® In contrast with the Roman law’s approach to
children’s rights, the Supreme Court has held that children facing deprivation of liberty or property
hold the same rights and protections under the Constitution as all other citizens.8% While parents
no longer hold the power of life and death over their children, they maintain a great degree of
control over their children’s lives.8! Under the Constitution, parents have the right to control what
medical treatments that a child receives and have the ability to refuse offered treatment for their
children.® Parents’ ability to refuse treatment also includes the ability to decide to withhold
treatment if it would only prolong a child’s life.83

If a child faces imminent harm, government agents can compel medical treatment without
parental or judicial authorization.8 The Supreme Court has held, “Parents may be free to become
martyrs themselves. But it does not follow they are free, in identical circumstances, to make
martyrs of their children before they have reached the age of full and legal discretion when can
make that choice for themselves.”8> The current state of the law is that the parent-child
relationship is a fiduciary relationship that the state has the power to govern, which includes the
ability for state agents to remove a child from parental custody and place them with a guardian.8¢
Under the powers of parens patriae, state officials can remove a child from parental care if the
refusal of medical treatment is found to amount to neglect, even if the child’s parents cite
philosophical or religious reasons for the refusal.®” To remove a child from parental care the state
must go beyond the best interest of the child standard and show the child will suffer a severe
detriment or will be under threat of physical harm if not placed with a guardian who will allow

treatment.®8 In Mitchel v. Davis, the court examined such a situation and placed a child under a



government agent’s care after the child’s mother refused to allow the child to have corrective
surgery to correct a non-life threatening, degenerative condition due to polio. 8 The court held
that the mother’s refusal of the treatment amounted to neglect of the child due to the permanent
injury it would have caused and ordered the child to undergo corrective surgery.®®

The state’s power to intervene on a child’s behalf to ensure their health also allows state
agents to make determinations as to what kinds of treatment are proper for a child for their
mental and physical health.°! The government has the power to regulate mainstream treatments
as well as alternative and complementary treatments that a child may receive.®? States have
sought to legally punish parents who rely on spiritual or faith healing over conventional medicine,
particularly when a child’s life or long-term wellbeing is at risk.?3 If a treatment falls outside of
accepted medical norms, the state can intervene to ensure that a child gets effective treatment
for their condition.®*
3.1.3.2 A Child’s Ability to Make Medical Decisions

In the past, children were held to be incapable of giving informed consent to medical
treatments and that a child’s parents had to consent to any treatment.®> If a doctor performed
treatment without the consent of the child’s parents, the doctor could be held liable for tort
damages.®® In certain situations, minors do not have to have parental approval to undergo
treatment.®” A child does not have to gain parental consent to receive treatment for venereal
diseases®® or treatment regarding pregnancy.®® If a child has been emancipated by the courts,
through marriage, or by living alone and being self-sufficient the child does not have to seek
parental approval for medical treatment.!% The use of strict age ranges to determine whether a
child can make informed decisions regarding medical treatment is discouraged due to the range of
cognitive abilities of adolescents, and it has been recommended that courts make determinations
as to a child’s competence on an individualized basis.!%! The current view regarding a child’s
decision-making ability is that a child can make medical decisions if the child shows an ability to
understand the information provided and if the child has the appropriate level of maturity.10?

The Connecticut Supreme Court discussed the criteria used to determine whether a child
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C.103 Cassandra, a minor approaching the age of majority, refused treatment for leukemia after
being placed under the care of a state appointed guardian due to her mother’s delaying of her
treatment to the extent it endangered Cassandra’s life.1% Cassandra believed that the treatment
would be traumatic, would extend her fight with the disease rather than cure her, and did not
want to endure the side effects of the chemotherapy.!%> After discussing her condition and
treatment options with her doctor, Cassandra agreed to undergo therapy so long as she could
remain at home.!% After receiving two treatments, bruising appeared around the treatment area
and Cassandra’s doctor determined that surgically inserting a “port-a-cath” would be the best way
to continue treatments.!%” The next day, when a state health employee went to pick up Cassandra
so she could undergo the procedure to insert the port-a-cath and her treatment, Cassandra could
not be located.1%® Cassandra returned home after several days and refused to undergo further
treatment, stating that she did not trust the doctors that were providing her care, she did not feel
sick, and that she would be eighteen soon so she could not be forced to undergo further
treatment.!% The commissioner of the Department of Children and Families filed for a rehearing
regarding Cassandra’s behavior and to determine what steps could be taken to insure that
Cassandra continued her treatments.11? The lower court held that due to Cassandra’s behavior,
her mother’s viewpoints on Cassandra’s diagnosis, and the threat of the cancer becoming
markedly worse, that the state could take physical custody of Cassandra and force her to undergo
treatment.!!! The issue of whether a minor could be considered a mature minor had not been
addressed by the Connecticut Supreme court previously.!'? The court held that it would follow the
common law assumption that a minor is incompetent to make medical decision until the child
showed the ability to make reasoned decisions and act independently.!3 The court stated that a
minor’s conduct, ability to act and live independently from parental aid, ability to reason in a
mature manner, and understanding of the situation were the factors it would take into
consideration in determining whether Cassandra could be declared a mature minor.''* The court
held that Cassandra’s dependence on her mother, her behavior, and lack of honesty with the
lower court and health care providers showed that she lacked the level of maturity needed to

meet the mature minor standard and upheld the lower court’s holding that Cassandra could be



removed from her mother’s custody and forced to undergo treatments. !>
3.1.4 Governmental Control Over Non-Therapeutic Treatments
3.1.4.1 Oversight of Medical Research
3.1.4.2 Protecting Prisoners and Wards of the State

Whether due to civil or criminal commitment, state agents can compel individuals to
undergo treatment for a variety of health concerns.''® However, research and medical ethics
require that vulnerable populations, such as prisoners and wards of the state, be protected from
exploitation and harm from medical research.!!” Due to a series of abuses by governmental and
corporate organizations of prisoners involved in medical studies from the 1950’s to the 1970’s,
regulations controlling medical research using human subjects, later named the Common Rule, 118
were created to ensure that individuals were protected from mistreatment at the hands of medical
researchers.!'® The regulations require that review boards examine proposed research to ensure
that the practices employed are ethical, safe for subjects, cost effective, and meet risk versus
benefit guidelines.'?® Gaining informed and uncoerced consent for participation in research
treatments is an imperative ethical consideration due to participation in medical research being a
voluntary act rather than a duty or necessity.'?! While prison populations have been growing and
there is an increasing need to study the mental and physical health factors that impact
incarcerated individuals, there is reluctance on the part of researchers to use prisoners in studies
due to the inherent ethical and legal considerations of using a sample group under the control and
influence of prison authorities.'?? Experts have recommended changes be made to the regulations
controlling medical research involving prisoners to allow researchers more opportunity to look into
the factors contributing to the growing prison population. 123 Studies have found that prisoners
and wards of the state are not unduly influenced by being under governmental guardianship®?*
and that their consent to participate in medical research should not be automatically viewed with
suspicions of coercion.'?>
3.1.4.3 Government Oversight of Parents Involving Children in Medical Research

Children are among the most vulnerable groups that need protection from exploitation by

guardians and medical researchers for economic gain.!?® Parents’ ability to consent to non-



beneficial treatment for their children has not been defined under the law and has only been
examined in two contexts.'?” It has been held that parents can consent to a kidney transplant
from one child to another in order to save the life of a child and if the sibling is the best candidate
for donation.'?® Parents can also consent to their children taking part in medical trials whether or
not they are beneficial to the child,!?® so long as the trials adhere to Federal research
guidelines.3% The Code of Federal Regulations holds that medical trials should not expose subjects
to greater than minimum risk to harm and discomfort than they would face every day.!3!
Processes such as blood draws and having x rays in medical care and research can cause pain and
discomfort for children, but are treated by legal and medical experts as minor considerations when
compared to the net benefits of health treatment.132

In Grimes v. Kenny Krieger, a case concerning adverse effects to children who participated
in a lead paint abatement health and cost efficiency study, the Maryland Supreme Court extended
protection for children participating in medical research so that if the research being conducted did
not involve therapeutic treatments or provide a benefit for the children involved it would not be
allowed.!33 The court stressed that therapeutic research procedures offered the possibility of
benefits to a child while non-therapeutic research and treatments were for the benefit of others
that could be motivated to place a child in a dangerous position for personal gain and deserved
stricter ethical and legal scrutiny.'3* The court held that parents’ or other guardians’ consent could
not be substituted for the consent of a healthy child to undergo non-therapeutic research when
there was a possibility of harm to the child’s health.!3>
3.1.4.4 Judicial Enforcement of Parental Agreements to Non-Therapeutic Procedures on Children

Government agents can enforce parental agreements between parents that authorize non-
therapeutic procedures on a minor child.'3¢ The case of Hironimus v. Nebus, garnered national
attention and caused debates as to the balance of decision-making powers between children,
government agents, and parents over non-therapeutic medical treatment of minors.'3” In
Hironimus, after learning more about the procedure, the mother of an infant child filed a motion
to keep her child from being circumcised as part of a parenting plan that she signed with the

child’s father.'38 The child’s father argued that the circumcision should be allowed, but provided no



religious grounds for seeking the circumcision of the child.'3° The judge presiding over the case
stated that the decision was one that parents should determine themselves and that medical
testimony would weigh heavily as to what the court would hold.4% During the trial, the only
medical testimony given was by Dr. Charles Flack who stated that the circumcision of the child
was not medically necessary, had risks involved with the procedure, the child was outside the
normal age range for a circumcision, and that he recommended that the procedure not be
done.!#! Without considering evidence as to the psychological impact of the procedure on the child
and his relationship with his parents,'*? the judge held in favor of the father and stated that the
child’s mother and father should behave in a manner that would be not interfere with their
relationship with their child.43 Against the wishes of the court, the child’s mother refused to sign
the consent form and entered into a domestic abuse protection program to keep the child from his
father and to keep the procedure from occurring.'#* The mother was later taken into custody and
imprisoned for contempt of court until she signed the consent for the circumcision.'#> Children’s
rights groups denounced the holding, stating that it focused on the father’s wishes over the child’s
wellbeing, violated the principles of informed consent, and that the procedure was not
recommended under the Center for Disease Control recently reformed guidelines on
circumcision.t4é
4.1 Conclusion

The primary goal whenever government agents intercede in medical treatment is to ensure
that the public health is maintained and to protect the rights and well-being of individual citizens.
Due to its mandate to provide for the common health of the nation, the government’s ability to
influence an individual’s medical care is strongest when the possible ill effects to an individual are
minor and the potential benefits to society as a whole are substantial. Medical treatments like
vaccinations have been held to fall into this category, since the need to protect the public from
outbreaks of potentially cripplingly or lethal diseases outweigh the short-term discomfort of
receiving the vaccination and the low chance of detrimental side effects for an individual.

When government agents intervene with the medical decisions of an individual that can

only affect that individual’s wellbeing, the legal considerations require a more nuanced analysis



than when weighing the rights of an individual against the general population. Government actors
must balance the rights of the individual to anatomical and religious freedom against the rights of
the nation as a whole to ensure the wellbeing of the population. While the common law favors an
individual making medical determinations for themselves, if there is doubt as to an individual’s
wishes or if their decision would have an adverse impact on children and close family members,
the government can intervene to ensure that the best possible outcome for all involved in the
situation is given its best chance to succeed.

When intervening in medical decisions concerning minors, government agents must take
into not only the parents’ wishes, but the best interests of the child as well. Acting in the best
interests of a child can require government agents to remove the child from parental custody and
placing the child with an appointed guardian so that the child can receive treatment. Most minors
cannot make medical decisions on their own, under the law. However, government agents have
the duty to determine if the minor has the capacity to make informed medical decisions and allow
the child to have input into their treatment if it is determined that the child is mature enough to
understand the situation and the treatments they might undergo.

If medical treatment is connected with medical research, it is the government’s duty to
protect those who participate in the research. At risk segments of the population, such as
prisoners and children, require that government agents carefully monitor the goals of the
research, the methods used, and the impacts that the research has on the participants. Prisoners,
due to abuses occurring in the past, are given special protection under the law to ensure that they
are not taken advantage of due to their being under the control of prison officials. Children have
been given more protection against potential harm from non-therapeutic research under state law
than Federal law, but they are still at risk due to their being under the power of their parents and
other guardians who may not always have the children’s best interest in mind when they consent
to the child participating in medical research.

Government agents can enforce parental agreements that require a child to undergo non-
therapeutic treatments. However, when enforcing such agreements, the agents must be cognizant

that non-therapeutic treatments carry a much higher standard of scrutiny than therapeutic



treatments due to the lack of necessity for the child’s health. Government agents must keep the
best interests of the child at the forefront of their consideration and examine both the physical
and mental impacts on the child as well as the possible ramifications of undergoing non-medically

necessary procedures could have on the child’s future relationship with the child’s parents.
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