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Should it be legal for entities and individuals
who possess important nonpublic information
about a corporation, its management, or its se-
curities to trade in the corporation’s securities in
the open market or with individuals who lack
knowledge of the nonpublic information? If the
answer to this question is not an unqualified
“no,” then under what circumstances should this
kind of trading be permitted or prohibited?
These questions are the essence of the law of in-
sider trading, a body of law that has slowly pro-
liferated and evolved from state to state as
securities and other financial markets multiply
and become more established and as interna-
tional and cross-border securities trading has be-
come more prevalent.

Given the relatively recent introduction of in-
sider trading regulation in many states, the
study of international and comparative insider
trading (and other aspects of corporate gover-
nance and corporate finance) lags somewhat be-
hind the study of more traditional areas of
public international law. This lag is unfortunate
given the increasingly international scope of
business and, more specifically, corporate fi-
nance. Yet even with the comparatively recent
advent of international and comparative schol-
arship in the area of insider trading regulation,
one thing is quite clear: Different states regulate

insider trading in quite different ways and with
quite different policy objectives and effects.
Each of these systems of regulation has benefits
and detriments. But the fact of their difference
is, in itself, an important issue in international
law and business. Without agreement across
states on what, precisely, is legally objectionable
about insider trading, cross-border investors
who are trading while in possession of impor-
tant nonpublic information cannot be sure
whether their conduct is legal. This uncertainty
is compounded by ambiguities associated with
the boundaries of regulatory and enforcement
jurisdiction. Differences in insider trading regu-
lation from state to state may have undesirable
effects on cross-border transactions as well as
both developed and emerging markets, with
those investors intent on extracting individual
profit from nonpublic information fleeing cer-
tain securities markets and entering others.

The many facets of international and com-
parative insider trading regulation that con-
tribute to its uncertain international regulatory
status are too numerous to cover in one chap-
ter. Accordingly, this chapter analyzes global
insider trading regulation from one uniformly
understood perspective—fairness. Although
fairness is not the policy underpinning of in-
sider trading law in all states that legally restrict
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insider trading (and, in the eyes of some, is not
a legitimized objective in regulating insider trad-
ing1), it is commonly offered as a rationale for
restricting trading for those possessing impor-
tant nonpublic information. To understand in-
sider trading from this angle requires that we
first understand the concept of fairness. Once
we have that fundamental understanding of fair-
ness, we can look at basic principles of insider
trading regulation in different states (here, I
focus on the United States, Japan, and Ger-
many), the divergent development of insider
trading regulation in these states, and various as-
pects of insider trading regulation in different
states through the lens of fairness. This descrip-
tion and analysis sheds light on the gaps among
national regulatory frameworks that must be
closed in order for effective international regu-
lation to occur. Although the International Or-
ganization of Securities Commissions has
undertaken efforts to standardize international
securities regulation (including by fostering in-
sider trading regulation among its members),2

this chapter assumes that greater international
coordination of insider trading regulation is a
desirable objective.

Defining Fairness in the 
Context of Regulation

Fairness, as a first principle in international and
other law, both serves as a filter (or test) for law-
makers in identifying, selecting, and combining
legal prescriptions and proscriptions, and it then
characterizes the result of that process. Yet fair-
ness is somewhat difficult to precisely and uni-
formly define; in fact, multiple conceptions of
fairness exist and are accepted.3 Fairness may be
coextensive with consensual agreement, un-
tainted by duress or deception.4 Fairness may be
seen as synonymous with equity—but not with
formal equality (although equal treatment may
sometimes be fair).5 According to the Merriam-
Webster Online Dictionary, the root adjective
“fair” means (in the relevant part) “marked by im-
partiality and honesty” or “free from self-interest,
prejudice, or favoritism” or “conforming with

the established rules.”6 These basic, general def-
initional words are packed with meaning. What
is impartial or honest about a particular type of
regulation? What does it mean for regulation
to be “free from self-interest, prejudice, or fa-
voritism” or to conform to established rules?

The seminal philosophical work of John
Rawls approaches and resolves these issues by
describing a construct for societal development
and maintenance. Specifically, in Justice as Fair-
ness, Rawls defined fairness as the basis for a sys-
tem of cooperation in pluralistic, democratic
society, and in doing so, he equated fairness with
reasonableness.7 According to Rawls, fairness, as
a basis for regulation and other societal decision
making, constrains the individualism that is per-
mitted in a society that incorporates freedom
and equality for the greater good of the whole.8

In a fair system of societal cooperation, people
who are free and equal have two moral powers:
“the capacity for a sense of justice” and “the ca-
pacity for a conception of the good.”9 These
powers effectively describe human circumstance.
The capacity for a sense of justice allows free
and equal members of society “to understand,
to apply, and to act from (and not merely in ac-
cordance with) the principles of political justice
that specify the fair terms of social coopera-
tion.”10 Without the capacity for a sense of jus-
tice, there can be no fair system of societal
cooperation—no way of arbitrating among var-
ious individuals’ conceptions of the good. The
capacity for a conception of the good allows free
and equal members of society “to have, to revise,
and rationally to pursue . . . an ordered family of
final ends and aims which specifies a person’s
conception of what is of value in human life or,
alternatively, of what is regarded as a fully
worthwhile life.”11 A person’s conception of the
good includes one or more things to which the
person aspires in life. There is room in this
Rawlsian vision of fairness for personal asset ac-
cumulation and prosperity: “Income and wealth
are general all-purpose means required to
achieve a wide range of (permissible) ends,
whatever they may be, and in particular, the end
of realizing the two moral powers and advancing
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the ends of the (complete) conceptions of the
good that citizens affirm or adopt.”

This philosophical conception of fairness is
helpful, even if not completely transparent in its
application. Rawls did, however, make at least
one truly useful contribution in defining fair-
ness as an applied first principle: decision mak-
ing from the “original position” and, more
precisely, from behind the “veil of ignorance”:12

the original position is a device of representa-
tion: it models, first, what we regard (here and
now) as fair conditions for the terms of social
cooperation to be agreed to (reflected in the
symmetry of the parties’ situation); and second,
it models what we regard (here and now) as rea-
sonable restrictions on reasons that may be used
in arguing for principles of justice to regulate
the basic structure. Various formal constraints
of the concept of right are modeled in the orig-
inal position by requiring the parties to evalu-
ate principles of justice from a suitably general
point of view. However rational it might be for
parties to favor principles framed to promote
the determinate and known interests of those
they represent, should they have the opportu-
nity, the constraints of right, joined with the
limits on information (modeled by the veil of
ignorance), make that impossible.

The veil of ignorance, as a key condition of
the original position, specifies that societal de-
cision makers approach their task with an igno-
rance of both their own position and that of
others.13 It “removes differences in bargaining
advantages, so that in this and other respects the
parties are similarly situated,” and this, as a re-
sult, makes the original position fair.14

Specifically, from behind the veil of igno-
rance, societal decision makers can identify,
adopt, and implement principles of justice in
their decision making. Rawls articulated two
principles of justice: that “Each person has the
same indefeasible claim to a fully adequate
scheme of equal basic liberties” and that “social
and economic inequalities are to . . . be attached
to offices and positions open to all under con-

ditions of fair equality of opportunity . . . and
they are to be to the greatest benefit of the least-
advantaged members of society (the difference
principle).”15 Regulators in a fair system of reg-
ulation would, therefore, determine the exis-
tence, nature, and extent of regulation not as a
means of addressing the concerns or desires of a
particular interest group or groups (as public
choice theory posits) but rather by reference to
and application of foundational, accepted prin-
ciples of justice that take into account the inter-
ests of all constituents, from the most to the
least advantaged. Specifically, Rawls stated that
the second principle of justice “applies at the
legislative stage and it bears on all kinds of social
and economic legislation, and on the many
kinds of issues arising at this point.”16 Regula-
tion is fair, then, when it provides or fosters fair
equality of opportunity and complies with the
difference principle (the two aspects of the sec-
ond principle of justice).

Others have posited alternative conceptions of
fairness in a legal context. In one law review ar-
ticle, for example, the author described two dif-
ferent ways of looking at fairness in rulemaking:

The term “fairness” has at least two possible
meanings. In one sense, it means an action, de-
cision, or state of affairs that reflects the best
overall balance of competing values and inter-
ests. This is the sense one means when one
refers to a regulation that reflects a compromise
among conflicting interests as a “fair” resolution
of the controversy. It is a fair resolution if it
strikes a good balance among all the affected
interests—those of consumers, regulated parties,
and the public at large.

“Fairness” also has a narrower and more pre-
cise meaning. In this second sense, the term de-
notes one set of values in the overall normative
calculus: those, such as rights-protection and
distributive justice, that focus on how individu-
als are treated rather than how everyone benefits
in the aggregate. This is the sense of fairness one
means when one contrasts fairness with effi-
ciency or utilitarianism. In our regulation ex-
ample, fairness in this second sense refers to
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how the regulation affects each consumer and
each regulated interest, apart from how it affects
social costs and benefits overall.

More precisely, fairness in this second sense
denotes a normative claim that can limit or con-
strain decisions aimed at maximizing aggregate
welfare. Fairness is concerned with how persons
are treated either individually or in relation to
one another—whether their rights are re-
spected, for example, or whether they are
treated as equals in the distribution of social
goods. For instance, an egalitarian might invoke
fairness to object to an unequal distribution of
wealth on the ground that the distribution is
unjust even if it also increases total social wealth
in the long run by allocating larger shares to
more productive individuals.17

These two alternative, non-Rawlsian defini-
tions of fairness both require the comparative
analysis of societal actors in different positions;
but each resolves inequalities in different ways—
the first by balancing competing individual in-
terests for the good of the whole and the
second by focusing on the treatment of indi-
vidual actors.

Yet these three conceptions of fairness are not
exclusive, nor are they necessarily guidance for
rule makers. Rule makers may not be (often are
not) clear about whether fairness is the basis for
a particular rule or in what conception of fair-
ness a specific rule is rooted. Some or all notions
of fairness may be flawed, but they each have
proponents as well as detractors. Be this as it
may, disparate notions of fairness may present a
basis or explanation for some variations in legal
rules among states, including variations in in-
sider trading regulation.

Basic Principles of Insider 
Trading Regulation

Many states ostensibly use (or at least credit)
U.S. insider trading doctrine under Rule 10b-
518 as the model for their own regulation of in-
sider trading.19 This phenomenon has occurred
in part because of historical and political factors

and in part because the United States is seen as
(and has wielded regulatory power as) a market
leader—an early adopter of regulation with both
(a) a well-established supervisory and policy-
oriented regulatory and enforcement agency,
and (b) a well-developed, disaggregated, pub-
lic securities market. As a result, the laws of
many countries now prohibit identified classes
of persons from trading while in possession of
material nonpublic information, which is the
central focus of insider trading regulation
under Rule 10b-5.20

Yet despite seemingly convergent begin-
nings and a general agreement on the nature
of the regulated conduct, operative insider
trading principles in the United States (as a
rule originator) have evolved to protect differ-
ent interests and regulate different specific
market activities than insider trading rules
have in other countries.21 For example, be-
cause of its origins in the context of an an-
tifraud rule prohibiting manipulation and
deception in connection with the purchase or
sale of securities, U.S. insider trading doctrine
fosters, supports, and protects, first and fore-
most, a fiduciary or fiduciary-like duty (that
of an agent to a principal) rather than afford-
ing primacy to informational fairness (whether
in the form of equal access to information or
strict informational parity).22 Also, the defini-
tion of an “insider”—the person regulated in
his or her trading activities—varies from coun-
try to country, with the United States defining
the concept to include any individual having a
specified duty of trust and confidence (the fi-
duciary or fiduciary-like duty referenced in the
preceding sentence) rather than a specified per-
son or entity affiliated or associated with the
issuing corporation in a defined way.23 More-
over, U.S. insider trading rules broadly protect
investors against market and nonmarket risks
(through an expansive definition of material-
ity), whereas regulation in other countries pur-
ports to protect investors against market risks
only (by focusing on market-affecting infor-
mation).24 And finally, because unlawful in-
sider trading in the United States involves
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deceptive conduct, U.S. insider trading viola-
tions require proof of scienter—an ill-defined
state of mind requirement that, according to
the U.S. Supreme Court, consists of “a mental
state embracing intent to deceive, manipulate
or defraud.”25

This essay focuses on the insider trading laws
of three developed states: the United States,
Japan, and Germany. Their laws have a com-
mon doctrinal, policy, and enforcement foun-
dation, owing in no small part to the fact that
U.S. insider trading doctrine was transplanted
into (first) Japan and (much more recently) Ger-
many as part of an international effort to en-
courage insider trading regulation consistent
with the predominant U.S. model. Each state’s
law prohibits people from trading on the basis
of important nonpublic information. Yet those
who are regulated and the nature of the pro-
tected information vary from state to state.
Moreover, the law has been adopted and has de-
veloped in different ways in each state due to
(among other things) common law/civil law dis-
tinctions between the United States, on the one
hand, and Japan and Germany, on the other, as
well as external pressures from the international
community, in general, and from supranational
governance structures, in particular—in this
case, the European Community.

U.S. Insider Trading Regulation

In the United States, insider trading is princi-
pally regulated under Rule 10b-5, although the
rule is not narrowly tailored to address insider
trading alone.26 Rather, it is a general antifraud
prohibition that has been shaped, principally by
judge-made law, to include insider trading,
among other practices. Adopted in 1942, Rule
10b-5 makes it

unlawful for any person, directly or indirectly,
by the use of any means or instrumentality of
interstate commerce, or of the mails or of any
facility of any national securities exchange,

(a) To employ any device, scheme, or artifice
to defraud,

(b) To make any untrue statement of a mate-
rial fact or to omit to state a material fact neces-
sary in order to make the statements made, in
the light of the circumstances under which they
were made, not misleading, or

(c) To engage in any act, practice, or course of
business which operates or would operate as a
fraud or deceit upon any person, in connection
with the purchase or sale of any security.27

Typically, unlawful insider trading is deemed to
violate subparagraph (a) or subparagraph (c) of
Rule 10b-5 because insider traders remain silent;
they withhold, rather than make, statements, of-
tentimes in the absence of other statements that
are then made misleading by the insider trader’s
lack of disclosure.28 I parenthetically note here
an important linguistic difference: in the United
States, the term “insider trading” is used to de-
scribe only illegal trading by those deemed to be
insiders for Rule 10b-5 purposes; in many other
states, the term “unlawful” (or “illegal” or “pro-
hibited” or the like) must be used to indicate
trading by insiders that constitutes a violation
of law.

The adoption of Rule 10b-5 by the Securities
and Exchange Commission (“SEC”) is author-
ized under Section 10(b) of the Securities Ex-
change Act of 1934, as amended (“Section
10(b)” and the “1934 Act,” respectively).29 Sec-
tion 10(b), like Rule 10b-5, is broadly worded
and applicable to securities fraud that includes,
but is not limited to, insider trading. In partic-
ular, Section 10(b) prohibits “any person, di-
rectly or indirectly, by the use of any means or
instrumentality of interstate commerce or of the
mails, or of any facility of any national securi-
ties exchange” from using or employing

in connection with the purchase or sale of any
security registered on a national securities ex-
change or any security not so registered . . . any
manipulative or deceptive device or contrivance
in contravention of such rules and regulations
as the Commission may prescribe as necessary
or appropriate in the public interest or for the
protection of investors.30
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Specific restrictions developed in decisional
law construing Section 10(b) and Rule 10b-5
legally prohibit (under certain circumstances)
both securities trading transactions and tipping
information in connection with securities trans-
actions as unlawful deceptive activities. Early
cases painted a general deception argument for
applying Section 10(b) and Rule 10b-5 in this
context—deception grounded in informational
unfairness or inequity (though admittedly leav-
ing parts of the relevant doctrine unclear and
undecided). For example, in 1951 the U.S. Dis-
trict Court for the District of Delaware ex-
plained its application of Section 10(b) and Rule
10b-5 to facts involving insider trading:

The rule is clear. It is unlawful for an insider,
such as a majority stockholder, to purchase the
stock of minority stockholders without disclos-
ing material facts affecting the value of the
stock, known to the majority stockholder by
virtue of his inside position but not known to
the selling minority stockholders, which infor-
mation would have affected the judgment of the
sellers. The duty of disclosure stems from the
necessity of preventing a corporate insider from
utilizing his position to take unfair advantage of
the uninformed minority stockholders. It is an
attempt to provide some degree of equalization
of bargaining position in order that the minor-
ity may exercise an informed judgment in any
such transaction. Some courts have called this a
fiduciary duty while others state it is a duty im-
posed by the ‘special circumstances’. One of the
primary purposes of the Securities Exchange Act
of 1934 . . . was to outlaw the use of inside in-
formation by corporate officers and principal
stockholders for their own financial advantage
to the detriment of uninformed public security
holders. I gave approval to this view of the Act
in an earlier opinion in the case at bar.31

Only with a 1961 SEC enforcement action,
however, did modern U.S. insider trading law
permanently and inextricably (at least to date)
link itself to Rule 10b-5.32 The SEC’s decision in
this action, In re Cady, Roberts & Co., is cred-

ited with establishing the “disclose or abstain”
rule at the heart of current insider trading doc-
trine under Rule 10b-5.33 Under the “disclose or
abstain” rule, a corporate insider must either dis-
close all material nonpublic facts in his or her
possession or refrain from trading the corpora-
tion’s securities.

We, and the courts, have consistently held that
insiders must disclose material facts which are
known to them by virtue of their position but
which are not known to persons with whom
they deal and which, if known, would affect
their investment judgment. Failure to make dis-
closure in these circumstances constitutes a vio-
lation of the anti-fraud provisions. If, on the
other hand, disclosure prior to effecting a pur-
chase or sale would be improper or unrealistic
under the circumstances, we believe the alter-
native is to forgo the transaction.34

As illuminated and defined in subsequent case
law, a fact is material if there is a significant like-
lihood that a reasonable investor (1) would find
it important in making a buy/sell decision or
(2) would find that disclosure of the fact signifi-
cantly alters the total mix of publicly available
information;35 a fact is public if it has been “ef-
fectively disclosed in a manner sufficient to in-
sure its availibility [sic] to the investing public.”36

Cady, Roberts was followed by a number of
other cases in federal court, notably including
SEC v. Texas Gulf Sulphur,37 endorsing and ap-
plying the “disclose or abstain” rule. Like earlier
court and SEC decisions on insider trading,
Cady, Roberts and these other cases are expressly
premised on the unfairness associated with an
insider’s beneficial use of undisclosed informa-
tion obtained by the insider because of his, her,
or its insider status.38

In the post–Cady, Roberts era, the basic tenets
of U.S. insider trading doctrine under Section
10(b) and Rule 10b-5 have been shaped princi-
pally by opinions in three U.S. Supreme Court
cases decided over a seventeen-year period. The
first of these opinions, the Supreme Court’s 1980
decision in United States v. Chiarella,39 endorses
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and reinforces the “disclose or abstain” rule ar-
ticulated in Cady, Roberts. Under Chiarella, pub-
lic issuers of securities and their insiders—people
with a fiduciary or fiduciary-like duty of trust
and confidence to shareholders—cannot trade in
the issuer’s securities while in possession of ma-
terial, nonpublic information.40

Three years later, in 1983, the Supreme Court
decided Dirks v. SEC.41 Dirks regulates tipping
by an insider and trading by a tippee—a person
who obtains information directly or indirectly
from an insider for an inappropriate purpose.42

Effectively, under Dirks, (1) a tipping insider is
liable if he breaches his fiduciary duty to the
corporation and its shareholders by improperly
(i.e., in expectation of a personal benefit) dis-
closing material nonpublic information and (2)
a tippee is liable if the tipping insider breaches
his fiduciary duty by improperly disclosing ma-
terial, nonpublic information to the tippee and
the tippee knows or should know of the
breach.43 As long as these requirements for tip-
per or tippee liability are met, an insider tipper
may be held liable for trading by a tippee who
does not receive information directly from the
insider, and a tippee may be held liable for a
trade made while in possession of material, non-
public information received only indirectly from
an insider.44

Finally, in 1997 the Supreme Court decided
the third case in the trilogy, United States v.
O’Hagan.45 The O’Hagan case prohibits securi-
ties trading by a person who is not an insider of
the corporation who possesses material, non-
public information obtained from a source
(other than an insider) to whom or which the
trader owes a duty of trust and confidence.46 The
insider trading liability in this context is based
on the trader’s “deception of those who entrusted
him with access to confidential information.”47

These three cases outline the basic principles
of insider trading in the United States today. As
a group, they prohibit at least four securities
trading–related activities: trading by insiders in
possession of material, nonpublic information
(known as the “classical theory” of insider trad-
ing liability); improper insider disclosure of ma-

terial, nonpublic information directly or indi-
rectly to noninsiders who may trade on that in-
formation (known as “tipper liability”); trading
by noninsiders who receive material, nonpublic
information directly or indirectly from insider
tippers who share that information improperly,
if the noninsider knows that the information
was shared improperly (known as “tippee liabil-
ity”); and trading by those who possess mate-
rial, nonpublic information and breach a duty
of trust and confidence to the source of that
information by engaging in the trade (known
as the “misappropriation theory”) of insider
trading regulation. The SEC summarizes the
overall insider trading proscription as follows:

The “manipulative and deceptive devices” pro-
hibited by Section 10(b) of the Act .  .  . and 
§ 240.10b-5 thereunder include, among other
things, the purchase or sale of a security of any
issuer, on the basis of material nonpublic infor-
mation about that security or issuer, in breach
of a duty of trust or confidence that is owed di-
rectly, indirectly, or derivatively, to the issuer of
that security or the shareholders of that issuer,
or to any other person who is the source of the
material nonpublic information.48

Actions for violation of these insider trading
prohibitions can be criminal (brought by the
Department of Justice, U.S. Attorney’s office)
or civil (brought by the SEC in federal court
or in an administrative action or by private
parties, including through class action litiga-
tion). Enforcement activity varies from year to
year but is significant. For example, from 2001
to September 22, 2006, the SEC alone brought
300 cases primarily classified as insider trading
cases.49

Japanese Insider Trading Regulation

Enacted in the shadows of World War II, the
overall securities regulation regime in Japan is
modeled after the U.S. securities laws.50 Al-
though the Japanese Securities and Exchange
Law of 1948 (the Shoken Torihikiho, or “SEL,”
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now known as the Financial Instruments and Ex-
change Act, or “FIEA”) included a provision sim-
ilar to U.S. Section 10(b), it was not and is not
used to enforce insider trading prohibitions:51

Although it was never used in an insider trad-
ing case, old Article 58 carried a penalty of no
more than three years in prison, or a fine of no
more than three million Yen, or both. There
are several reasons why this Article was never
used. First, the Japanese public did not care
who gained and who lost in an insider trading
case. Until the 1980’s few Japanese individuals
bought securities on the market. Securities
trading was thought to be “professional work”—
a term which has a negative meaning, as in
gambler, cheater, or gang member. An honest
person would work hard, but not to buy
shares—because share prices were controlled
by professionals and you never could win.
Only professionals played the game with pro-
fessionals.  .  .  . Second, politicans [sic] raise
campaign funds through or take bribes from
the securities market.  .  .  . Politicians raise
funds not only by manipulation but also by in-
sider trading. Third, and most importantly, the
Article 58 wording was too vague and its scope
too broad to be used effectively against insider
trading. This Article could be applied to any
kind of securities, whether listed, traded on the
over-the-counter (OTC) market, held pri-
vately, or issued by governments or foreigners.
Anyone who did any kind of fraudulent act
under the Article was liable.52

A more direct form of insider trading regula-
tion was implemented in 1988 in response to
pressure from the United States and other de-
veloped states.53 Then-current facts indicating a
significant instance of insider trading also acted
as a catalyst for the 1988 changes:54 “The 1988
amendments are premised on the concept that
insider trading is unfair and violations rightfully
should be punished.”55 Accordingly, Japanese in-
sider trading law prohibits corporate insiders
knowing material facts about the business of a

listed company from making a sale, purchase, or
assignment or acquisition for value of a security
of the listed company until the material fact has
been made public.56 Interestingly, under Japan-
ese law, although it is unlawful for a tippee re-
ceiving material facts about a listed company
directly from an insider to trade in the securi-
ties of that listed company,57 the statute does not
provide for indirect tippee liability, tipper liabil-
ity, or liability premised on misappropriation.58

Despite Japan’s relatively early and compre-
hensive statutory regulation of securities transac-
tions and insider trading, enforcement of insider
trading prohibitions in the wake of the 1988
amendments to the SEL was not immediately
forthcoming.59 In the 1990s enforcement activity
increased, although not by any measure to the
level of enforcement activity in the United
States.60 This increase in enforcement, like the
1988 adoption of direct insider trading regula-
tion in Japan, was in part a response to pressure
from the United States.61 However, factors inside
Japan handicapped enforcement efforts, even as
external pressures increased. One commentator
offered that “a significant factor in the Japanese
government’s non-enforcement of its insider
trading laws may be the ‘widespread participa-
tion of Japanese politicians in insider trading.’”62

Despite these factors, however, with the intro-
duction of civil fines in 2005 amendments to the
SEL, Japanese insider trading enforcement has
continued to increase in the new millennium.63

Assessments of these fines are made by an ad-
ministrative order after an administrative inves-
tigation.64 These orders, unchallenged by the
alleged violators, represent significant progress in
enforcing insider trading prohibitions in Japan.65

Press reports indicate that insider trading fines
have been doubled from previous rates, adding
further retributive and deterrent value to insider
trading enforcement in Japan.66

German Insider Trading Regulation

Until 1994 Germany had no law against insider
trading. Instead, insider trading was regulated
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informally through nonbinding guidelines in
place (adopted in 1970 and amended in 1976
and 1988) and stock exchange rules that prohib-
ited insiders from engaging in certain trading
transactions.67 These informal pronouncements
were wholly unsuccessful as a means of combat-
ing German insider trading.68

Then, in 1994 Germany criminalized insider
trading.69 Germany was the last EC member to
pass insider trading regulation, having failed to
enact legislation by the June 1, 1992 deadline
set by the first EC Directive on insider trading,
issued in 1989.70 A second EC Directive was
adopted in 2003, resulting in adjustments to the
original regulatory framework.71

The United States, acting through the SEC,
was an impetus behind both the EC Directive
and, ultimately, Germany’s law.72 Other factors
also “contributed to the . . . legislative drive to
improve the Finanzplatz Deutschland, includ-
ing increased pressures to compete interna-
tionally, harmonize European capital markets,
assist international enforcement efforts, and
adapt to technological developments.”73 Like
Japan, Germany was dealing with capital mar-
ket dislocations (attributable to various causes,
including a then-current insider trading scan-
dal) when it adopted legislative insider trading
prohibitions.74

Under Germany’s insider trading law,75 “In-
siders cannot buy or sell securities based on
nonpublic information, cannot convey this in-
formation to another person, and cannot rec-
ommend that others trade in securities based
upon such information. A third person who be-
comes aware of inside information is also pro-
hibited from such actions.”76

Enforcement is supervised by a federal agency
organized under the German Ministry of Fi-
nance—initially, the Federal Supervisory Author-
ity or Federal Supervisory Office (“FSA” or
“FSO” or, from the original German, “BAWe”),
and now the Bundesanstalt fur Finanzdienstleis-
tungsaufsicht (or “BaFin”).77 The law contemplates
“a three-tiered surveillance structure on the fed-
eral, state (Lander), and exchange levels.”78

In Sum

The United States was an early adopter of in-
sider trading regulation and became the inter-
national leader in the diaspora of that regulation
among states with developed public securities
markets.79 Not content to rest after achieving its
regulatory objectives at home, the United States,
through the SEC, has successfully promoted the
adoption of its brand of insider trading regula-
tion in other countries, including Japan and
Germany:

Apart from its interest in protecting U.S. in-
vestors from insider trading, irrespective of
wherever such trading is effected, the SEC has
executed its global crusade against insider trad-
ing on the assumption that such transactions are
inimical to the development of other national
markets, and hence the international market.
However, no consensus exists among other na-
tional regulators and market participants that
such transactions have an overall negative effect
on their markets. This is most evident from the
laxity with which insider trading laws have tra-
ditionally been enforced in many of these ju-
risdictions. Cases in point are Japan, where
insider trading laws were instituted under U.S.
influence after the Second World War, and
Germany where such laws were grudgingly
passed pursuant to a directive of the European
Community.80

The insider trading laws adopted by Japan
and Germany are, at their respective cores, built
on the same “disclose or abstain” rule enunci-
ated in the United States in the Cady, Roberts en-
forcement action in 1961. Moreover, although
actual enforcement of insider trading laws has
been inconsistent over time,81 Japanese and Ger-
man insider trading laws provide for enforce-
ment through regulatory bodies modeled after
the SEC.82

A number of commentators have noted these
and other similarities in the regulatory frame-
works of the three countries and, from this, have
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assumed regulatory convergence.83 This as-
sumption, however, proves to be flawed. The
central commonalities of the three systems of in-
sider trading regulation do not tell the whole
story. A number of legal scholars have started to
tell this more detailed version of the story,84 and
this chapter extends that literature.

Divergent Development of 
Insider Trading Regulation

Despite the common roots and substantial over-
all similarities of the prohibitions against insider
trading in the United States, Japan, and Ger-
many, insider trading doctrine has developed
differently among the three countries in a num-
ber of important respects.85 In this part of the
chapter, I describe and explain the significance
of four of these divergent aspects of insider trad-
ing law development: the increasingly central
role that agency law—and particularly agency-
based duty—has come to play in U.S. insider
trading regulation (which has not been trans-
planted or otherwise replicated in Japan and
Germany); the dissimilar ways in which the
three countries define who an “insider” (or other
regulated person) is; differences in defining the
type of information that may trigger the appli-
cation of the “disclose or abstain” rule; and the
distinctive requirement of scienter in U.S. in-
sider trading law. Each of these aspects of insider
trading law is important in that the differences
contribute meaningfully to an understanding of
the interests regulated and protected through in-
sider trading doctrine and to an understanding
of the transaction costs associated with trading
and communication decisions.

The Unique Requirement of a Breach of 
Duty in the United States

The regulation of insider trading can be justi-
fied along a number of different—but not
wholly distinct—policy continuums, including
safeguarding fiduciary duties relating to an
agent’s proper use of her principal’s information,
promoting fairness in the market for informa-

tion (whether through equal access to or a strict
parity of information), and protecting property
rights in information.86 In the United States, de-
spite the SEC’s continued promotion of an in-
formational fairness rationale87 and pointed
scholarly critiques urging policy justifications
other than the promotion of fiduciary duties,88

insider trading doctrine has developed as a spe-
cific type of securities fraud, primarily rooted in
fiduciary and fiduciary-like duty principles that
originate in agency law. “Agency law provides
a . . . comprehensive and coherent basis for deal-
ing with the problem of insider trading, which
is, at bottom, the misuse by faithless agents of
information that belongs to others.”89

Under general principles of agency law, agents
are fiduciaries:90 “An agent has a fiduciary duty
to act loyally for the principal’s benefit in all
matters connected with the agency relation-
ship.”91 Accordingly, “An agent has a duty not
to acquire a material benefit from a third party
in connection with transactions conducted or
other actions taken on behalf of the principal or
otherwise through the agent’s use of the agent’s
position.”92 As part of this duty, “An agent has a
duty (1) not to use property of the principal for
the agent’s own purposes or those of a third
party; and (2) not to use or communicate con-
fidential information of the principal for the
agent’s own purposes or those of a third party.”93

Commentary on this last, two-part expression
of an agent’s fiduciary duty further clarifies the
agency law basis for insider trading prohibitions:

An agent’s use of the principal’s confidential
information for the agent’s own purposes
breaches the agent’s duty as stated in subsec-
tion (2) although the agent’s use of the infor-
mation does not necessitate revealing it. Thus,
it is a breach of an agent’s duty to use confi-
dential information of the principal for the
purpose of effecting trades in securities al-
though the agent does not reveal the informa-
tion in the course of trading.94

The agent is liable to the principal for a breach
of these prescribed duties.95 Possible remedies
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include avoidance of any related contract en-
tered into by the agent, disgorgement to the
principal of any benefit (or the value of or pro-
ceeds from the benefit) received by the agent,
and related damages.96

In its opinion in the O’Hagan case (affirming
the misappropriation theory),97 the Supreme
Court summarized the linkage between these
agency law fiduciary duties and the U.S. law re-
garding insider trading:

Under the “traditional” or “classical theory” of in-
sider trading liability, § 10(b) and Rule 10b-5 are
violated when a corporate insider trades in the se-
curities of his corporation on the basis of mate-
rial, nonpublic information. Trading on such
information qualifies as a “deceptive device”
under § 10(b), we have affirmed, because “a rela-
tionship of trust and confidence [exists] between
the shareholders of a corporation and those insid-
ers who have obtained confidential information
by reason of their position with that corporation.”
That relationship, we recognized, “gives rise to a
duty to disclose [or to abstain from trading] be-
cause of the ‘necessity of preventing a corporate
insider from . . . taking unfair advantage of . . .
uninformed . . . stockholders.’” . . . The “misap-
propriation theory” holds that a person commits
fraud “in connection with” a securities transac-
tion, and thereby violates § 10(b) and Rule 10b-
5, when he misappropriates confidential
information for securities trading purposes, in
breach of a duty owed to the source of the infor-
mation. Under this theory, a fiduciary’s undis-
closed, self-serving use of a principal’s information
to purchase or sell securities, in breach of a duty of
loyalty and confidentiality, defrauds the principal
of the exclusive use of that information. In lieu of
premising liability on a fiduciary relationship be-
tween company insider and purchaser or seller of
the company’s stock, the misappropriation theory
premises liability on a fiduciary-turned-trader’s
deception of those who entrusted him with access
to confidential information. 98

Because, under U.S. insider trading law, a
tippee effectively assumes the duty of the tip-

per if the tippee knows that the tipper had a
duty of trust and confidence and breached that
duty in making the tip, tipper and tippee liabil-
ity also is premised on the breach of a fiduciary
duty arising out of agency law.99 Accordingly,
based on Supreme Court doctrine, liability for
insider trading in the United States is tied di-
rectly to the existence and breach of an agency
law–based fiduciary or fiduciary-like duty.100

As such, U.S. insider trading regulation under
Rule 10b-5 is inextricably intertwined with
agency law principles.101

Yet agency law does not perfectly sync with
or fully explain insider trading regulation under
Rule 10b-5. Notions of informational fairness—
in the form of equal access, rather than infor-
mation parity—and property right protections
play a role (and arguably, based on recent lower
court decisions and SEC activity, an increasing
role) in regulating insider trading in the United
States.102

Moreover, fiduciary duty principles do not
well explain the law governing insider trading in
other countries. Neither Japanese nor German
law is rooted in securities fraud doctrine, and
neither law ties insider trading liability to the ex-
istence and breach of a duty by a fiduciary or
even the existence of a fiduciary or fiduciary-like
relationship. Rather, these two states and “other
jurisdictions soundly have rejected the U.S. fi-
duciary relationship (or relationship of trust and
confidence) model to define the scope of illegal
insider trading and tipping.”103 Instead, the in-
sider trading doctrines in Japan, Germany, and
elsewhere primarily serve informational fairness
objectives. Specifically,

Many countries opt for an insider trading pro-
scription premised on the “access” doctrine. As
a generalization, this standard prohibits insider
trading by those who have unequal access to the
material nonpublic information. This concept
may extend the insider trading prohibition to
tippees who receive the subject information
from traditional insiders or others who, due to
their office, employment, or profession, have ac-
cess to such information.104
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Although many in the United States do re-
gard fairness as a significant policy consideration
underlying insider trading regulation, the pri-
mary fiduciary duty emphasis of U.S. doctrine
may compromise—and certainly eclipses—cer-
tain fairness considerations as a matter of law.105

These different policy emphases in insider trad-
ing regulation are significant in that they may be
outcome-determinative as to questions of liabil-
ity. Insider trading liability premised on a breach
of fiduciary or fiduciary-like duty may be under-
or overinclusive as compared to liability based on
informational fairness. For example, a person
who, as a result of her position or a personal or
professional relationship with a corporate execu-
tive, comes to possess material, nonpublic infor-
mation and trades on that information without
any breach of a predicate fiduciary or fiduciary-
like duty does not violate U.S. insider trading law
under Rule 10b-5, but she is likely or sure to vio-
late insider trading prohibitions under Japanese
or German (or other similar) law. Conversely, a
person possessing material nonpublic information
who has and breaches a fiduciary or fiduciary-like
duty by trading in securities violates U.S. insider
trading law but may not violate the insider trad-
ing law of Japan, for example, if the trader’s posi-
tion does not make him a statutory insider (i.e., as
defined under the law, afford him unequal access
to inside information).

Disparate policy considerations also have
meaning in terms of transaction and litigation
planning. Specifically, reliance on nebulous and
changing conceptions of fiduciary and fiduciary-
like duty under U.S. insider trading law intro-
duces transaction costs in the form of uncertainty
and unpredictability into transaction and litiga-
tion decision making that are not present under
Japanese and German insider trading law.106 Over
time, insider trading law in the United States has
developed through SEC rule making and deci-
sional law to incorporate and protect various dif-
ferent fiduciary or fiduciary-like relationships in
which a person with knowledge of material, non-
public information trades securities or tips others
who then trade or pass on the tip to someone
else. Because the existence and breach of a duty is

often more difficult to discern in insider trading
cases involving the misappropriation of material,
nonpublic information, the SEC adopted a new
rule under the 1934 Act in 2000, Rule 10b5–2,
that sets forth (in paragraph (b) of the text) three
nonexclusive circumstances in which a duty of
trust and confidence is deemed to exist.107 These
circumstances include:

1. Whenever a person agrees to maintain in-
formation in confidence;

2. Whenever the person communicating the
material, nonpublic information and the
person to whom it is communicated have a
history, pattern, or practice of sharing con-
fidences, such that the recipient of the in-
formation knows or reasonably should
know that the person communicating the
material, nonpublic information expects
that the recipient will maintain its confi-
dentiality; or

3. Whenever a person receives or obtains ma-
terial, nonpublic information from his or her
spouse, parent, child, or sibling—provided,
however, that the person receiving or ob-
taining the information may demonstrate
that no duty of trust or confidence existed
with respect to the information, by estab-
lishing that he or she neither knew nor rea-
sonably should have known that the person
who was the source of the information ex-
pected that the person would keep the infor-
mation confidential because of the parties’
history, pattern, or practice of sharing and
maintaining confidences, and because there
was no agreement or understanding to main-
tain the confidentiality of the information.108

This rule is at issue in a case that, at the time
this chapter went to press, is being contended on
appeal from a decision of the United States Dis-
trict Court for the Northern District of Texas,
Dallas Division. The case, SEC v. Cuban,109 in-
volves trading in a corporation’s securities by a
noncontrolling shareholder who was given in-
formation about a planned securities offering—
clearly material, nonpublic information—by the
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chief executive officer of the corporation for
proper corporate purposes: to encourage further
investment by the shareholder in the planned of-
fering. In the action, the SEC asserts that the de-
fendant, Mark Cuban (entrepreneur and owner
of the Dallas Mavericks basketball team), had a
duty of trust and confidence under Rule 10b5–
2(b)(1) because he agreed to maintain the infor-
mation given to him confidentially. The federal
District Court dismissed the action, finding that
the agreement referenced in Rule 10b5–2 must
impose both duties of nondisclosure and nonuse
in order for it to be deceptive and, therefore,
consistent with the authority granted to the SEC
by the Congress in Section 10(b).110 Accordingly
(and this is important to remember when apply-
ing any SEC rule or interpretive pronounce-
ment), the list of circumstances set forth in Rule
10b5–2 may not be definitive on its face and
must be read in the context of the authorizing
statute—here, the law governing insider trading
under Section 10(b).

Moreover, Rule 10b5–2 does not purport to
define relationships of trust and confidence for
all insider trading activity that is unlawful under
Section 10(b) and Rule 10b-5. Although Rule
10b5–2 supplies a list of circumstances in which
the requisite duty of trust and confidence exists
in misappropriation cases, the list is nonexclu-
sive. Moreover, there is no well-defined list of re-
lationships in the statutes, administrative rules,
or decisional law that identifies the liability-
creating fiduciary or fiduciary-like duties in cases
not involving misappropriation; apart from
precedent and nonbinding guidance provided in
federal court opinions, the law of agency, which
in theory may evolve from case to case, provides
the outer limits of a definition in those con-
texts.111 Accordingly, it may not be easy for a
transaction participant to know or understand
in advance that he or she owes or is breaching a
fiduciary or fiduciary-like duty that may subject
him or her to insider trading liability under any
of the existing theories. Similarly, enforcement
agents and potential private plaintiffs may not
find it easy to identify and prove the existence
and breach of a fiduciary or fiduciary-like duty in

order to plead and prove a claim. Conversely, in-
formational fairness principles in Japanese and
German insider trading regulation are largely ar-
ticulated in the relevant statutory provisions,
thus enhancing certainty and predictability for
transaction and litigation planners.

Policy-related uncertainty and unpredictabil-
ity under U.S. insider trading doctrine is exac-
erbated by enforcement activities undertaken at
the margins of allegedly proscribed activity.
Over the years, criminal prosecutions brought
by the U.S. Department of Justice as well as ad-
ministrative or judicial enforcement actions
brought by the SEC have attempted to expand
the scope of potential liability by (among other
things) adding to the fiduciary and fiduciary-
like duties that may be culled from decisional
law. The Department of Justice’s prosecution of
the O’Hagan case and the SEC’s enforcement ac-
tions against Martha Stewart (as the purported
tippee of an alleged misappropriator) and Mark
Cuban are salient examples of these expansive
interpretations of U.S. insider trading policy
and doctrine.112

Defining Insiders and Others Whose 
Conduct Is Regulated

To achieve underlying national policy objectives,
operative insider trading law in the United
States, Japan, and Germany regulates a range of
securities trading conduct in which specific
types of people are engaged. The market partic-
ipants whose conduct is regulated under each
state’s law are different, and they are identified
with varying levels of specificity.

Under U.S. law, an insider (defined broadly to
include classical insiders, tippers, tippees, and
misappropriators—the last of these sometimes
referred to as “outsiders”) is a person with a direct
or derivative duty of trust and confidence ema-
nating from agency law.113 The specific positions
or relationships that create insider status are de-
fined in Rule 10b5–2 and through judicial deci-
sions in insider trading cases. It is widely
acknowledged that key corporate executives, cor-
porate directors, and controlling shareholders—
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as well as corporate advisers (like lawyers and ac-
countants) are insiders of the corporation they
control or serve.114 Because it is unclear under
U.S. law whether U.S. government officials have
a fiduciary or fiduciary-like duty that would be
breached by trading or tipping, federal legisla-
tion was introduced in the United States to pro-
hibit (a) trading while in possession of material,
nonpublic information and tipping material,
nonpublic information by members of the exec-
utive Branch, members of Congress, and con-
gressional staff and (b) trading by tippees of
material, nonpublic information obtained from
the Executive Branch or Congress.115

Masanori Hayashi has noted that “Japanese
law on insider trading, codified in the Shoken
Torihikiho, follows the U.S. statutory and com-
mon law schemes in some respects.”116 Japanese
insider trading law defines insiders to include
corporate officers, employees, agents, and share-
holders having access to corporate records; those
with statutory authority over the corporation;
and those who come to know material facts in
contracting with the corporation (and the offi-
cers, employees, and agents of contracting par-
ties that are entities).117 This list of regulated
individuals and entities includes potential
traders who are not regulated under U.S. insider
trading law. As Franklin A. Gevurtz explained,

The traditional theory in the United States
would not pick up individuals obtaining infor-
mation through a government supervisory role,
as does the Japanese prohibition. Moreover, in-
dividuals obtaining information by virtue of a
contractual relationship with the corporation
would not count as insiders of that corporation
under Dirks unless there is an expectation that
they will hold the information in confidence.
By contrast, under Japanese law, a contractual
relation giving access to non-public information
evidently is enough regardless of the expectation
of confidentiality.118

However, Japan’s statutory list of insiders also
may exclude potential traders who would be
deemed insiders under U.S. law:

Japanese law does not prohibit trading by per-
sons who gain information through professional
relationships other than with the corporation
whose stock they trade, or with a corporation
making a tender offer for the stock they trade.
Of course, in many instances—such as when at-
torneys and financial advisors obtain non-public
information through working on the personal
behalf of insiders—traders who obtain informa-
tion through professional relationships could be
liable as tippees under the Japanese statute.119

Japanese insider trading law does regulate trad-
ing by tippees—but only trades made by tippees
who receive material, nonpublic information di-
rectly from insiders.120 In both cases, these regu-
lated persons (individuals and entities) are listed
and described directly in the statute. Unlike
U.S. law, the Japanese statute regulates neither
tippers nor misappropriators.121

German insider trading law takes the broadest
approach to this issue, prohibiting (1) the use of
material, nonpublic information in trading,
making trading recommendations, or inducing
trading and (2) the tipping of material nonpub-
lic information by any individual or entity.122

Although prior versions of the German statute
formally separated regulated insiders into pri-
mary and secondary insider groupings to the
same (or a substantially similar) effect, the cur-
rent statute is efficient and streamlined, relying
merely on its definition of inside information
and its articulation of proscribed actions to
identify those whose conduct is regulated.123

The German conception of insider status seem-
ingly incorporates all those who are insiders
under U.S. law and Japanese law.124 Its breadth
is a direct result of EC pronouncements125 and
may be a reaction to (among other things) con-
cerns under the prior statute that government
officials who leak material, nonpublic informa-
tion to market participants may not have been
liable for that conduct.126

The varied notions of an insider (or other
person regulated as an insider) under the insider
trading laws of the United States, Japan, and
Germany, like insider trading policy distinctions
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among the three countries, have both substan-
tive and process-oriented implications. In fact,
because U.S. insider trading law protects an
agency law fiduciary duty principally by defin-
ing insiders as persons who have that duty, the
earlier noted significance of national policy dif-
ferences plays out in part through each country’s
conception of the insider.

The differing bases for determining insider
status under U.S., Japanese, and German law
may be outcome-determinative; different peo-
ple will be held liable for trading, tipping, and
other related activities under each system of in-
sider trading regulation. For example, govern-
ment officials who trade while in possession of
material, nonpublic information may not be li-
able under U.S. law but are liable under Japan-
ese and German law.127 In addition, tippers,
remote tippees, and misappropriators who trade
on the basis of material, nonpublic information
are liable under U.S. insider trading law and
under the German statute but are not liable
under the Japanese statute.128

The different national conceptions of an in-
sider also generate different transaction costs for
transaction and litigation planners. Under U.S.
insider trading law, transaction and litigation
planners need to assess whether traders possess-
ing material, nonpublic information or those
disclosing material, nonpublic information to
others are among the direct or indirect fiduciar-
ies for whom trading and tipping is proscribed.
The assessment of fiduciary status on the part
of a potential insider is a predicate to recognizing
a protected agency law fiduciary or fiduciary-like
duty. Accordingly, the earlier-described transac-
tion costs arising from the unpredictability and
uncertainty associated with identifying the pred-
icate fiduciary or fiduciary-like duty are simi-
larly and equally applicable here.129

Materiality and Other Measures of the Level of
Significance of Nonpublic Information

Under general principles of insider trading law,
an insider or tippee must trade while in posses-
sion of material, nonpublic information or a tip-

per must selectively disclose material, nonpublic
information in order to violate the law. Al-
though there are sometimes questions about
whether a specified type of information is a
“fact” or whether particular facts are public,130

more significant questions typically arise as to
whether particular facts are material. Edmund
W. Kitch noted that “In the insider-trading con-
text, materiality has to do with the bar against
insiders profiting from inside information. It
deals with the question: When has enough in-
formation been disclosed so that insiders are free
to trade?”131 Or, conversely, when is nonpublic
information possessed while trading with others
or used in tipping others important or signifi-
cant enough that it will subject the insider
trader or tipper and any tippees to liability?

Under U.S. insider trading law, a fact is ma-
terial if it is substantially likely that a reasonable
investor would find the fact important in mak-
ing an investment decision or if it is substan-
tially likely that a reasonable investor would find
that revealing the fact will significantly alter the
total mix of publicly available information.132

Material information may comprise historical
and speculative, contingent, or other forward-
looking facts and may be quantitatively or qual-
itatively important or significant:133

To violate insider-trading laws, the corporate in-
sider must use material, nonpublic information.
Information is material if there is a “substantial
likelihood that a reasonable investor would con-
sider it important in making an investment de-
cision.”  .  .  . While speculative or “soft”
information is often immaterial, courts have
been reluctant to find it per se immaterial. This
court . . . found that an uncertain stock price
increase was material, even though speculative,
because “it would have been considered impor-
tant in making investment decisions.”134

The materiality of speculative or contingent
forward-looking facts is assessed using a spe-
cialized test:135 “information about future events
is material if—taking into account both the
probability of those events and their potential
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importance—a reasonable investor would regard
the information as ‘significantly’ different from
the information already made public.”136 Mate-
riality is a mixed question of law and fact and is
not generally deemed to be an appropriate sub-
ject for summary judgment.137

Japanese insider trading regulation ap-
proaches the subject of materiality in a some-
what more concrete fashion than U.S. law does,
but the Japanese rule ends up being quite like
the U.S. standard in substance. Specifically, the
Japanese statute defines materiality (a “Material
Fact Pertaining to Business or Other Matters”)
to include items on a listed set of facts, exclud-
ing any transaction or event (specified from
among certain listed facts) “regarded under the
criteria provided by a Cabinet Office Ordinance
as one that may have only minor influence on
investors’ Investment Decisions.”138 Among the
listed facts under the Japanese statutes are various
transactions and events involving both the issuer
and its subsidiaries, including certain expected
categories of corporate finance transaction (e.g.,
securities offerings, business combination trans-
actions, recapitalizations, buybacks, stock splits,
dividends, dissolution), damages created by dis-
aster, significant changes in shareholder compo-
sition, a change in position that could cause
delisting or deregistration, significant changes in
financial condition or results from operations,
and “material facts concerning operation, busi-
ness or property of the Listed Company, etc. that
may have a significant influence on investors’ In-
vestment Decisions.”139 The list also may be en-
hanced in a certain limited respect by a Cabinet
Order prescribing that certain occurrences are
material.140 Accordingly, contingent or specula-
tive forward-looking information, for example,
may be material under Japanese law even though
the listed types of information generally refer-
ence an actual board decision to proceed with an
action. As one legal scholar summarized,

Japanese law attempts much greater specificity.
The Japanese insider trading statute contains a
laundry list of important facts that can trigger the
insider trading prohibition. These include: man-

agement decisions about issuing securities, reduc-
tions in capital, stock splits, alterations in divi-
dends, mergers, purchases or sales in whole or in
part of a business, dissolution, and marketing a
new product; disasters or damages to the corpo-
ration; changes in principal shareholders; events
causing delisting of a security; differences between
actual and forecasted sales and profits; any other
events listed by Cabinet Ordinance; and, finally,
other important facts involving the management,
business or assets of the corporation which would
materially affect investment decisions.141

Although the greater specificity in the Japanese
statute offers more certainty in making certain
materiality determinations, the potential for ex-
clusions under Cabinet Office Ordinance crite-
ria and the catchall category for transactions and
events that may influence investor decision
making may mean that the facial appearance of
certainty is illusory. 

Interestingly, the statute does restrict the catch -
all category to facts “concerning operation, busi-
ness or property of the Listed Company, etc.”
Conversely, the materiality formulation under
U.S. insider trading law is not restricted to corpo-
rate or corporate-related facts. In fact, U.S. legal
scholars and the media have paid significant at-
tention to the possibility that personal facts con-
cerning executive officers of public companies also
may be deemed material under Rule 10b-5.142

Few countries have embraced the all-encompass-
ing “importance test” reflected in the materiality
standard applicable in U.S. insider trading cases
or, for that matter, the arguably narrower “signif-
icant influence” test applicable to unlisted events
under Japan’s insider trading statute.143 However,
German insider trading regulation is apparently
converging toward these materiality formulations.

German insider trading law defines material-
ity in the context of an overall definition of “in-
side information” (which also encompasses a
definition of the nonpublic nature of inside in-
formation). Specifically, the statute provides that

Inside information is any specific information
about circumstances which are not public
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knowledge relating to one or more issuers of in-
sider securities, or to the insider securities
themselves, which, if it became publicly known,
would likely have a significant effect on the
stock exchange or market price of the insider
security.144

The statute further offers that

Specifically, inside information refers to infor-
mation about circumstances which are not pub-
lic knowledge . . . , which

1. is related to orders by third parties for the
purchase or sale of financial instruments or

2. is related to derivatives . . . relating to com-
modities and which market participants would
expect to receive in accordance with the ac-
cepted practice of the markets in question.145

This statutory definition expressly relies on
market price effects as a primary determinant of
materiality. Curiously, however, the statute goes
on to offer that “Such a likelihood is deemed to
exist if a reasonable investor would take the in-
formation into account for investment deci-
sions.”146 This latter formulation or guidance was
not in earlier versions of the statute147 and brings
the German formulation closer to the U.S. stan-
dard. Moreover, German law incorporates the
concept that forward-looking information can be
material by providing that, under the definition
quoted above, “The term circumstances . . . also
applies to cases which may reasonably be ex-
pected to come into existence in the future.”148

However, the German statute is narrower
than the U.S. formulation (and more similar to
the language in the Japanese materiality catchall)
in an important respect: It restricts the content
of the information at issue to that “relating to
one or more issuers of insider securities, or to
the insider securities themselves.”149 Accordingly,
although the relevant terms may be susceptible
to broad interpretations, it may be harder to
argue that nonpublic personal facts, for exam-
ple, are inside information under the German
insider trading law than it is to make the same
argument under U.S. law.150

Under the insider trading regimes in each
country—the United States, Japan, and Ger-
many—insiders are not liable for trading while
in possession of insignificant nonpublic infor-
mation. Approaches to the determination of the
requisite threshold level of informational mate-
riality vary from country to country; yet under
current insider trading rules, the approaches
taken in the United States, Japan, and Germany
converge to some extent around an investor-
oriented perspective of the importance of in-
formation possessed by an insider (or other
regulated person) at the time of a trade or shared
by an insider in a tip.

Still, as this descriptive comparative analysis of
insider trading laws suggests, subtle but impor-
tant differences in materiality exist or, based on
enforcement activity, may exist. For example, as
noted above, U.S., Japanese, and German ap-
proaches to materiality apparently differ in sub-
stance on whether or to what extent personal
information about a corporate executive may be
material. The United States has a one-tiered test
for materiality in this context that is alternatively
expressed in two ways. Under U.S. law, there
must be a substantial likelihood that the personal
information would be important to the reason-
able investor in deciding whether to buy or sell
the issuer’s securities or, stated in the alternative,
there must be a substantial likelihood that disclo-
sure of the personal information would signifi-
cantly alter the total mix of information in the
market.151 One can imagine circumstances where
personal information about a public company ex-
ecutive officer is (at least arguably) material.152

By contrast, Japan and Germany both apply a
two-tiered test for materiality in the context of
personal facts: A threshold test restricts substan-
tive content (although the restrictions now may
be less significant under German law) and a sec-
ondary test gauges importance or significance.
The Japanese approach is, perhaps, the most
narrow in this regard, in that the personal in-
formation must constitute “material facts con-
cerning operation, business or property of the
Listed Company, etc. that may have a significant
influence on investors’ Investment Decisions.”153
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German law requires that the personal informa-
tion relate “to one or more issuers of insider se-
curities, or to the insider securities themselves”
and that the personal information “would likely
have a significant effect on the stock exchange
or market price of the insider security,” which the
likely effect is deemed to exist if “a reasonable in-
vestor would take the information into account
for investment decisions.”154 As a threshold issue
in Japan and Germany, it may be difficult for a
public enforcement agent or (as applicable) a pri-
vate litigant to establish that a personal fact
meets the applicable content restrictions. Even
assuming proof of the requisite content connec-
tion, one must also then successfully argue that
the personal facts satisfy either the “significant
influence” test (in Japan) or the modified “price-
effect” test (in Germany). It is unclear from the
face of the respective Japanese and German
statutes how easy or difficult it may be to suc-
cessfully make that argument. However, it ap-
pears to be easier to make the argument in the
United States under the one-tiered test.

Although transaction costs associated with
materiality determinations involving personal
facts are likely to be high in all three countries
profiled here, under most other circumstances,
the relatively “open architecture” of the materi-
ality concept under U.S. insider trading laws is
likely to generate more transaction costs than
the more well-defined approaches to determin-
ing materiality under Japanese and German in-
sider trading law.155 The elements of materiality
in the United States, as a combined issue of law
and fact, evolve incrementally as a matter of fed-
eral common law in response to specific cases
brought before the federal courts. As a result,
materiality determinations under U.S. law are
fraught with uncertainty and unpredictability.156

Although similar determinations made under
Japanese and German insider trading law may
not be certain or predictable, the more detailed,
tailored statutes in these civil law states provide
more guidance in the form of anchoring con-
cepts (in Japan, a list of material events and
transactions, and in Germany, a focus on signif-
icant market price effects), thereby enhancing

the prospects for certain and predictable results
and limiting transaction costs incurred by trans-
action and litigation planners.

The Distinctive Requirement of 
Scienter in the United States

Under U.S. insider trading law, an insider who
breaches a fiduciary duty by trading in a corpo-
ration’s securities while in possession of mate-
rial, nonpublic information or by tipping
material, nonpublic information is not violating
the law unless the insider acts with scienter—a
state of mind that involves an awareness of the
propensity to deceive investors and at least a
reckless (and certainly an intentional) disregard
of the probability that the actions taken will re-
sult in investor deception.157 Similarly, a tippee
of material, nonpublic information is not liable
absent scienter.158 This element of unlawful in-
sider trading in the United States emanates from
the nature of insider trading regulation in the
United States as a type of securities fraud. The
deception necessary to find illegal insider trad-
ing as fraudulent conduct under Section 10(b)
and Rule 10b-5 requires some level of inten-
tional conduct, at least as construed by the U.S.
Supreme Court.159 Although the SEC adopted a
rule in 2000—Rule 10b5–1160—that many be-
lieve changes the nature of the scienter require-
ment (making it a weaker requirement), this
rule has not been tested at the margins at the
Supreme Court level.161 The meaning of Rule
10b5–1 is, in fact, quite unclear.162

Because insider trading regulation in Japan
and Germany is not based in the law of fraud,
there is no equivalent requirement for a state of
mind in either state’s statutes. Both Japanese
and German law is violated if an insider who
possessed material, nonpublic information trades
or discloses that information before it is pub-
licly disseminated, regardless of that insider’s
state of mind.163

The scienter requirement may be the largest
difference among the three states’ laws—and the
biggest difference between U.S. insider trading
regulation and insider trading regulation in the
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rest of the world. Substantively, the scienter re-
quirement makes it less likely that an insider
trader or tipper, or an insider’s tippee, will be
held liable for violating the insider trading pro-
hibitions under Section 10(b) and Rule 10b-5.
Scienter represents an additional requirement
for the Department of Justice, SEC, and private
plaintiffs to meet, and it is difficult to prove in
the absence of a clear statement or clear conduct
establishing the actor’s intent (although perhaps
less so after the adoption of Rule 10b5–1). Ac-
cordingly, the scienter requirement narrows the
scope of potential liability under U.S. law in re-
lation to the laws of Japan and Germany, where,
absent scienter, facts would support liability
under the laws of all three countries, whereas
scienter may excuse an insider from liability in
the United States.

Difficulties in defining and proving scienter
increase uncertainty and unpredictability in in-
sider trading enforcement in the United States.
The definitional issues will be explored and, no
doubt, settled through federal court decisions
over time, but the proof issues will remain. In
each case, however, the scienter requirement
adds transaction costs to the U.S. insider trading
compliance and enforcement systems. These
costs are not present in the Japanese and Ger-
man regulatory schemes.

Fairness as a Way of Understanding 
Insider Trading Regulation

Although there are common origins of and bases
for insider trading regulation in different states,
there also are significant differences among state
insider trading prohibitions. It is one thing to
describe these similarities and differences and
how they operate; it is another thing altogether
to understand them in a way that enables opti-
mal regulation in a global market. This part of
the chapter looks at comparative insider trading
regulation through a fairness lens in an effort to
better understand, and an attempt to bridge, the
differences among state laws governing insider
trading. As an outlier, the United States is our
starting point and our comparative base.

The U.S. Supreme Court is credited with
overruling fairness as a defining policy basis for
U.S. insider trading regulation in the Chiarella
and Dirks cases,164 but it is possible to view the
Court’s decisions in Chiarella and Dirks as
merely focusing on a different conception of
fairness. A number of scholars have approached
the analysis of U.S. insider trading principles
from this angle. Professor Kimberly Krawiec, for
example, cogently described current U.S. insider
trading regulation from a fairness standpoint:

Insider trading law currently attempts to draw
the line between legal and illegal informational
advantages by reference to breach of a fiduciary
duty. Because the gathering of information
through a fiduciary breach is not considered so-
cially productive behavior, there is no identifiable
romantic author whose diligence and effort must
be rewarded through permission to profit from
such informational advantages. Information
gained through a fiduciary breach, therefore, is
considered part of the public sphere and, along
with other public sphere privileges, such as access
to the criminal justice system or the right to vote,
must be shared equally among marketplace par-
ticipants. This egalitarian goal is accomplished by
forcing those in possession of secret knowledge
attained through a fiduciary breach to disclose
that information prior to trading. By contrast,
nonpublic information gained through means
other than a fiduciary breach is considered so-
cially useful research that must be rewarded by
permitting the information possessor to profit
from her superior trading knowledge. Such in-
formation, therefore, is subconsciously delegated
to the private sphere where, along with other pri-
vate sphere resources, such as wealth, experience,
or education, equality is not expected. Conse-
quently, those in possession of material nonpub-
lic information attained through means other
than a fiduciary breach are permitted to trade on
that information without disclosure to their trad-
ing partners.165

We may say, then, that U.S. insider trading reg-
ulation attempts to be fair to both those trading
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in the market without the benefit of material,
nonpublic information and to those who ac-
quire material, nonpublic information in a so-
cially productive way.

In legal scholarship, another, more egalitarian
form of fairness in insider trading regulation has
been termed “level playing field” fairness, and
the equal access informational fairness at the root
of most insider trading regulation may be de-
scribed in those terms.166 Japan’s insider trading
rules, for example, were designed to promote this
type of fairness. The fairness of an equal access
principle can be explained in a manner similar
to that used to explain the fairness of the fiduci-
ary duty rule in the United States:

equality of access advocates maintain that in-
formational advantages that cannot be lawfully
eroded through the expenditure of sufficient
time and effort should be prohibited. . . . [i]nfor-
mational advantages that cannot be lawfully
eroded through the expenditure of sufficient
time and effort, such as, for example, the infor-
mational advantages possessed by a corporate
insider or misappropriator, are not considered
socially useful research. . . . Such information,
therefore, is part of the public sphere and must
be shared with other securities traders before the
information possessor is permitted to exploit
her informational advantage through securities
trading. Consequently, trading based on infor-
mational advantages that cannot be lawfully
eroded would be prohibited under an equality
of access approach to insider trading regulation.
Equality of access advocates contend with the
informational advantages enjoyed by market
professionals by arguing that, although every in-
vestor does not have the opportunity to become
a corporate insider or misappropriator or a
tippee of an insider or misappropriator, every
investor could purchase the services of an in-
vestment analyst. Investment analysts, market
makers, exchange members, and others who are
assumed to provide socially useful research are
thus romantic authors whose beneficial behav-
ior must be rewarded though permission to
profit from their informational advantages. In-

formation attained through the research of such
parties, therefore, is considered part of the pri-
vate sphere and can be freely exploited in the
pursuit of trading profits.167

Japan’s insider trading rules attempt to provide
equal access by identifying and regulating the
conduct of those who have advantaged access to
material, nonpublic information. Japanese in-
sider trading regulation does not, however, pro-
vide for comprehensive equal access, in that it
(1) may not accurately and completely identify
those with privileged access to material, non-
public information, (2) allows insiders to per-
sonally benefit from tipping (punishing only the
tippee), (3) permits misappropriators to trade
for personal benefit, and (4) embodies a narrow
definition of material, nonpublic information.
Each of these aspects of the Japanese insider
trading regime may enable traders or tippers
with privileged informational access to benefit
from that privilege at the expense of other mar-
ket participants.

Although the fiduciary duty rationale that op-
erates in the United States and the equal access
rationale exemplified in Japan each express a
different—but equally valid—conception of
fairness in insider trading regulation, neither
helps the investor who believes that she is being
treated inequitably because others in the market
have an information advantage over her.168

Some analysts have noted that “A broader ‘fair-
ness’ objection to insider trading . . . regards the
trade as unfair—and dishonest—based upon
the simple unavailability of inside information
to all parties. . . . The other party’s decision to
consent arises from information of which he is
aware, not from information that is merely
available to him.”169 This fairness objection is
known as the parity of information rationale
and is the policy that underlies the German in-
sider trading statute. It is the most helpful con-
ception of fairness to the disadvantaged investor
and the easiest type of fairness to explain. Here,
equity is based not on an equal access to or
availability of information but, rather, on an
equal awareness of information. German insider
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trading law exemplifies this policy in that all
possessors of material, nonpublic information
are restricted from trading and tipping, regard-
less of whether they have preferential access to
that information.

How do these three insider trading regimes
correspond with larger, more universal notions
of fairness, outside the realm of insider trading
regulation? U.S. insider trading regulation and
Japanese insider trading regulation do comport
well with a Rawlsian conception of fairness. Ac-
cording to Rawls, insider trading regulation is
fair if it (1) allows for equality of opportunity
and (2) provides the greatest benefit to those
least advantaged. These are the two compo-
nents, as you will recall, of the second principle
of justice.170 Rawls admitted, however, that
“Whether the aims of the second principle are
realized is . . . difficult to ascertain. To some de-
gree, these matters are always open to reasonable
differences of opinion; they depend on inference
and judgment in assessing complex social and
economic information.”171

Distinctions based on fiduciary or fiduciary-
like duties (including the related definition of
an insider) or based on advantaged access to in-
formation provide some foundation for a claim
that the “disclose or abstain” rule provides equal
opportunity. If a person with a duty of trust and
confidence (in the United States) or a statutory
insider (in Japan) possesses nonpublic informa-
tion that is significantly likely to be important
to a reasonable investor, then he must disclose
it before trading (or uncomfortably rely on a
lack of scienter as a defense); if anyone else pos-
sesses the same type of information, the infor-
mation must have been available to all for the
taking, even if only some are lucky or smart
enough to have acquired it. Broad materiality
standards like those operating under U.S. law
accentuate equal opportunity by enlarging the
scope of information that must be disclosed be-
fore trading may be undertaken. Yet, Rawls
noted that it is not enough that opportunities
are available to all; rather, it should also be true
that “all should have a fair chance to attain
them.”172 Fiduciary or fiduciary-like relation-

ships and corporate or other positions creat-
ing unequal access to information are not
fairly attainable by all, evidencing a lack of
equal opportunity.

Insider trading regulation based on a parity
of information, by its very essence, provides in-
vestors with equal opportunity in the market.
We can say that German insider trading regula-
tion, which is based on information equality, af-
fords equal opportunity to all potential market
participants because each is treated in exactly the
same way. Unless everyone in the market pos-
sesses the same material information that an in-
dividual trader has, the individual trader must
abstain from trading or tipping others.

Assuming that equal opportunity exists, in-
sider trading regulation may not always supply
the greatest benefit to the least advantaged. Even
if we view U.S. insider trading law as providing
equal opportunity to those seeking material
information, for example, allowing insiders
without scienter to use material, nonpublic in-
formation in breach of a duty of trust and con-
fidence appears to weight the regulatory system
toward insiders—those advantaged by their in-
formational access. Those who have greater ac-
cess to material, nonpublic information are
permitted under U.S. law to use it negligently
to their own advantage. Moreover, U.S. and
Japanese insider trading regulation may be
faulted for not providing the greatest benefits to
the least advantaged because both U.S. and
Japanese law allow those who have advantaged
access to information (but are not regulated as
insiders, tippees, or misappropriators) to trade
for personal benefit to the disadvantage of other
traders in the market.173 Japanese insider trad-
ing law is, however, on its face, better than U.S.
insider trading law at allocating benefits to the
least advantaged market participants in that its
definition of insiders is specifically designed to
include those who are advantaged in their access
to material, nonpublic information. In defining
insider status by reference to a duty of trust and
confidence, U.S. insider trading regulation may
be both over- and underinclusive as a measure
of those who are advantaged in their access to

Disparate Notions of Fairness |  131



material, nonpublic information. Yet in both the
United States and Japan, investors without prac-
tical access to material, nonpublic information,
as the least advantaged market participants in
the insider trading analysis, may not be afforded
the greatest benefit. Conversely, informationally
disadvantaged investors who can, through effort
or expense, obtain material, nonpublic infor-
mation remain incentivized to do so, and trad-
ing through these entrepreneurial investors
would increase available information in the mar-
ket, thus making market prices more efficient.

Insider trading regulation based on equal in-
formation does appear to provide the greatest
benefit to the least advantaged. By taking trad-
ing and tipping benefits away from those in the
market with informational advantages, German
insider trading law unambiguously reallocates
inequities in the market toward those with no
information. In doing so, however, German in-
sider trading law removes any incentive on the
part of informationally disadvantaged investors
to increase their wealth and market efficiency by
expending time and money to acquire material,
nonpublic information and use it in trading. Be-
cause Rawls’s framework does not demand for-
mal equality and desires to preserve, to the
extent possible, benefits inuring to those who
work for them, this disincentive makes us think
hard about the fairness of informational parity
as a basis for insider trading regulation.

Nevertheless, German law most closely re-
sembles the Rawlsian notion of fairness in regu-
lation. It is the regulatory system that investors
would most frequently choose from behind the
veil of ignorance—without knowing whether
they would be, in a particular circumstance, ad-
vantaged or disadvantaged (although Rawls does
not apparently intend that legislative determi-
nations, as opposed to agreement on principles
applicable to those judgments, be made from
behind the veil of ignorance). This is true
notwithstanding potential informational effi-
ciencies created through trades made by the
best-informed investors. Fairness of price can-
not be assessed in isolation or to the exclusion
of fairness of position and outcome.

Recall now the two alternative non-Rawlsian
notions of fairness mentioned earlier in the
essay—one that assesses fairness based on a bal-
ancing of individual interests for the good of so-
ciety as a whole and one that assesses fairness
based on the equal or equitable treatment of in-
dividuals.174 How do insider trading regimes
stack up under these two notions of fairness?

As outlined in this essay and described by Pro-
fessor Krawiec, U.S. insider trading regulation
does attempt to balance individual interests—
those of insiders (traders and tippers), tippees,
and misappropriators (in each case, with and
without scienter) as well as those of actual and
prospective investors—for greater societal good.
However, U.S. insider trading law does not
provide for equal treatment of market partici-
pants. Among other things, U.S. insider trad-
ing law permits unequal access to and use of
material, nonpublic information by nonfidu-
ciaries that have privileged access to informa-
tion, and it permits insiders, tippees, and
misappropriators without scienter to trade or
tip (as applicable) without having to publish
and disseminate the material, nonpublic infor-
mation they possess.

Japanese insider trading regulation has similar
attributes in these respects. Japan’s legal rules en-
deavor to balance the interests of multiple in-
vestor constituencies (statutory insiders and
other actual and prospective investors), although
we may question the judgments made in the
failure of these rules to regulate, for example,
tippers and misappropriators. Moreover, Japan-
ese insider trading regulation does not achieve
equal treatment. Noninsiders, tippers, and mis-
appropriators are all free to reap personal bene-
fits from their access to material, nonpublic
information.

Conversely, German insider trading rules rep-
resent a less clear balancing of interests for the
greater good of society. Little, if any, value ap-
pears to be placed on entrepreneurial efforts to
acquire material, nonpublic information to en-
hance individual wealth and improve market
price efficiencies. However, as previously ob-
served, German law does come the closest to
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achieving equal treatment by valuing informa-
tion equality in securities trading.

Conclusion

The insider trading rules of various states have
both core similarities and important differences.
A fairness analysis of these laws exposes the var-
ious implications of these extant similarities and
differences. U.S., Japanese, and German insider
trading regulation, as three exemplars, embody
different conceptions of fairness, each likely em-
anating from both culture and context.175

Understanding these regulatory differences in
a fairness context provides important informa-
tion to those who desire to effectuate meaningful
international insider trading regulation. Effective
international insider trading regulation will re-
quire consensus around the type of fairness that
the regulatory scheme should be designed to
achieve as well as, for example, agreement on and
implementation of effectual enforcement. This
represents an enormous—perhaps even insur-
mountable—challenge for lawmakers with dif-
ferent cultural and contextual backgrounds.

Rawls’s work is relevant here, too. In The Law
of Peoples, Rawls posited that eight key principles,
determined from the original position (behind
the veil of ignorance), govern an international ef-
fort to achieve a fair cooperative society.176 If there
is agreement on these foundational principles
among people with different cultures who have
experienced life under different circumstances,
then there is hope for an eventual agreement on a
unifying conception of fairness that would enable
the construction and implementation of interna-
tional insider trading regulation.
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