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UBERIZING DISCRIMINATION: EQUAL
EMPLOYMENT AND GIG WORKERS
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What does the growth of online gig work mean for the future of
employment discrimination law? While customers may not care
about the sex and race of their Uber driver, elements of explicit and
implicit bias can be expected when it comes to personal, home-based
services like TaskRabbit or Care.com, or professional business
services such as Catalant. In fact, the ubiquity of photographs and
other personal data on these apps facilitates discrimination, as some
empirical data suggests. Since predictions indicate that gig workers
may soon account for 40% of the workforce, the goals of our
employment discrimination laws—ensuring equal access and
opportunity—may well be thwarted if current doctrine 1s applied.

The employment discrimination statutes were drafted at a time
when the definition of “employee” was not highly contested, and
judicial interpretations have excluded independent contractors from
‘their coverage. Whether gig workers are independent contractors
under the wage and hour laws has been the subject of significant

*  Professor of Law, Brooklyn Law School. Thanks to those who provided
input through the Brooklyn Law School Faculty Forum, the SEALS Labor and
Employment Group, and the Colloquium on Scholarship in Employment and Labor
Law.
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litigation and scholarly commentary, but no consideration has been
given to the question of discrimination in their hiring and firing.
This Article explores that question. It draws distinctions between
discrimination and wage and hour policies; develops several
innovative legal theories to protect gig workers under current law;
analyzes cases that are just beginning to raise these issues; and
finally suggests a normative taxonomy for determining statutory
coverage that would replace the outmoded employee/independent
contractor dichotomy.

INTRODUCTION

What does Uber-like work mean for the future of employment
discrimination law? Litigation over the status of Uber drivers—
whether they should be considered employees or independent
contractors for purposes of the wage and hour laws—has been
closely chronicled in the press,! and the legal issues raised have been
explored at length by employment law scholars.2 But almost no

1. See Mike Isaac, Judge Overturns Uber’s Settlement with Drivers, N.Y.
TIMES (Aug. 18, 2016), https://www.nytimes.com/2016/08/19/technology/uber-
settlement-california-drivers.html; Mike Isaac & Noam Scheiber, Uber Settles Cases
with Concessions, but Drivers Stay Freelancers, N.Y. TIMES (Apr. 21, 2016),
https://www.nytimes.com/2016/04/22/technology/uber-settles-cases-with-concessions-
but-drivers-stay-freelancers.html; Noam Scheiber, Uber Drivers Ruled Eligible for
Jobless Payment in New York State, N.Y. TIMES (Oct. 12, 2016),
https://www.nytimes.com/2016/10/13/business/state-rules-2-former-uber-drivers-
eligible-for-jobless-payments.html.

2. For a bibliography of employment law scholarshlp related to gig work, see
GIG ECON. RESOURCES, https://gigeconomyresources.com (last visited Feb. 15, 2020).
See generally Miriam A. Cherry, A Taxonomy of Virtual Work, 45 GA. L. REV. 951
(2011) (discussing the effect of work in “virtual economies,” such as online games, on
the real economy); Miriam A. Cherry & Antonio Aloisi, “Dependent Contractors” in
the Gig Economy: A Comparative Approach, 66 AM. U. L. REV. 635 (2017) (exploring
the feasibility of a “hybrid category” of workers in an on-demand gig economy, with
elements of both employee work and independent contractor work, based on other
countries’ attempts to do the same); Valerio De Stefano, The Rise of the “Jusi-in-Time
Workforce™ On-Demand Work, Crowdwork, and Labor Protection in the “Gig-
Economy,” 37 COMP. LAB. L. & POL’Y J. 471 (2016) (analyzing workforce concerns in
the “gig economy” from the perspective of labor protection); Orly Lobel, The Gig
Economy & the Future of Employment and Labor Law, 51 U.S.F. L. REV. 51 (2017)
(discussing the “multitude of conceptual and practical challenges for the law and
public policy” that the rising “gig economy” poses); Orly Lobel, The Law of the
Platform, 101 MINN. L. REV. 87 (2016) (analyzing the regulatory possibilities for a
“platform” or “gig” economy that “defies conventional regulatory theory”); Benjamin
Means & Joseph A. Seiner, Navigating the Uber Economy, 49 U.C. DAVIS L. REV.
1511 (2016) (proposing a “worker flexibility” test for determining independent
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consideration has been given to the question of discrimination in the
hiring and firing of gig workers and the effect of “customer
preference” on the terms of their employment. While this may not be
a critical issue when it comes to taxi drivers, it has major
ramifications as Uber-like platforms—for example, TaskRabbit,
Rover, Upwork, Postmates, BlueCrew, Catalant, Wonolo, to name
just a few—take over many service-related and professional
employment opportunities, where employment discrimination
indisputably has a significant impact. What protections can be
afforded these workers, as compared to those available in traditional
employment settings?

What has been variously called Uberization, the sharing
economy, the on-demand economy, the gig economy, and the
permanent temp economy represents a sea change in how we think
about work. According to one study, by the year 2020, over 40% of
the United States workforce, some 7.6 million, “will be so-called
contingent workers”—freelancers and temporary workers—doubling
the current total of 3.2 million.3 It is further estimated that almost
80% of these contingent workers will be part time.# For some portion
of these workers, wage and hour regulation will not be a significant
concern because they perform white collar services at a level of
compensation well beyond minimum wage. But all of these workers
face the possibility of discrimination on the basis of protected
classifications: race, sex, national origin, religion, disability, age, and
sexual orientation, at least in some jurisdictions.5 In fact, Uber-like

contractor status in a “gig economy”); Brishen Rogers, The Social Costs of Uber, 82 U.
CHI. L. REV. DIALOGUE 85 (2015) (comparing the costs and benefits of Uber as a
disruptive change from the prior-existing taxi sector).

3. Jeremy Neuner, 40% of America’s Workforce Will Be Freelancers by 2020,
QUARTZ (Mar. 20, 2013), https://qz.com/65279/40-of-americas-workforce-wi]l—be-
freelancers-by-2020/. :

4. See Steven Hill, Medium: How BIG Is the GIG (Economy)?, STEVEN HILL
(Sept. 9, 2015), bttp://www .steven-hill.com/how-big-is-the-gig-economy/; Christopher
Rugaber, How Big Is Gig Economy? Gouv't Study Shows How Little We Know, FIN.
POST (June 8, 2018, 10:29 PM), https://business.financialpost.com/pmn/business-
pmn/how-big-is-gig-economy-govt-study-shows-how-little-we-know; Steve Sharpe,
Intuit Forecast: 7.6 Million People in On-Demand Economy by 2020, BUS. WIRE (Aug.
13, 2015, 4:00 PM), https://www.businesswire.com/news/home/ZO150813005317/
en/Intuit-Forecast-7.6-Million-People-On-Demand-Economy.

5. Employment discrimination against certain groups is outlawed by federal,
state, and local laws that vary to some extent. The federal prohibition is in Title VII
of the Civil Rights Act of 1964. See 42 U.S.C. § 2000e (2018); see also, e.g., Patrick
Dorrian, EEOC Gets $435K for Black Temp Workers in Mississippi, BLOOMBERG L.
(Aug. 30, 2016, 4:02 PM), https://news.bloomberglaw.com/daily-labor-report/eeoc-
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platforms may encourage discrimination, since they typically provide
the ultimate customer/employer with a prospective worker’s name
and photograph, and in some cases age, thereby allowing for the
possibility of what may be either explicit or implicit bias.6

To understand how discrimination plays out in the gig economy,
it is helpful to briefly describe the common features of Uber-like
platforms. These smartphone applications are designed to match
persons or businesses who need a particular service? with available
workers having the requisite level of skills. Uber, which calls itself a
“technology company,” as opposed to a “transportation company,”8
provides the simplest example. Drivers must pass a screening
process and background check, then are interviewed, and their own

gets-435k-for-black-temp-workers-in-mississippi (providing an example of a Title VII
action); Elaine Glusac, As Airbnb Grows, So Do Claims of Discrimination, N.Y.
TIMES (June 21, 2016), https://www.nytimes.com/2016/06/26/travel/airbnb-
discrimination-lawsuit.html (discussing discrimination claims related to Airbnb
users). The applicability of Title VII to sexual orientation discrimination is currently
unsettled, but at least twenty-one states include it among the protected categories.
See Non-Discrimination Laws, MOVEMENT ADVANCEMENT PROJECT,
https://www.lgbtmap.org/equality-maps/non_discrimination_laws (last visited Feb.
17, 2020).

6. There is an extensive body of scholarship on the subject of implicit bias,
which will not be reviewed here. It is generally defined as the bias in judgment,
behavior, or both that results from subtle cognitive processes (e.g., implicit attitudes
and implicit stereotypes) that often operate at a level below conscious awareness and
without intentional control. See John F. Dovidio, Kerry Kawakami & Kelly R. Beach,
Implicit and Explicit Attitudes: Examination of the Relationship Between Measures of
Intergroup Bias, in BLACKWELL HANDBOOK OF SOCIAL PSYCHOLOGY: INTERGROUP
PROCESSES 175-76 (Rupert Brown & Samuel L. Gaertner eds., 2003). Implicit bias is
caused by underlying implicit attitudes and stereotypes, which are beliefs or
associations an individual makes between an object and its evaluation that “are
automatically activated by the mere presence (actual or symbolic) of the attitude
object.” Id. at 176.

7. This Article does not address discrimination in housing accommodations
like Airbnb, a subject that has been addressed by several scholars. See generally
Norrinda Brown Hayat, Accommodating Bias in the Sharing Economy, 83 BROOK. L.
REV. 613 (2018) (examining claims of discrimination against Airbnb); Nancy Leong &
Aaron Belzer, The New Public Accommodations: Race Discrimination in the Platform
Economy, 105 GEO. L.J. 1271, 1271 (2017) (“Available evidence suggests that, in
many circumstances, race discrimination affects the platform economy in much the
same way that it affects the traditional economy.”).

8. Omri Ben-Shahar, Are Uber Drivers Employees? The Answer Will Shape the
Sharing Economy, FORBES (Nov. 15, 2017, 11:24 AM), https://www forbes.com/
sites/omribenshahar/2017/11/ 15/are-uber-drivers-employees-the-answer-will-shape-
the-sharing-economy/#6dad82685e55; see O’Connor v. Uber Techs., Inc., 82 F. Supp.
3d 1133, 1137 (2015) (stating that Uber argues they are a technology company).
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vehicles inspected.? If they are accepted, they sign a contract stating
that they are independent contractors.l® The drivers are then
matched through the Uber algorithm with those needing
transportation. Once the match is made, a photograph of the driver
appears on the rider’s cellphone;!! the rider can cancel the ride
without charge within a short time period.’? When the ride is
completed, the driver is credited with a proportion of the fare set by
Uber, which retains the remainder of the cost.!? The driver’s
performance is monitored through customer ratings of one to five
stars, and drivers can be disciplined or terminated if their ratings
are not satisfactory.14

These ratings are a serious matter. As one journalist noted, the
impact of “falling below a certain rating and into the ‘death zone’ is
something that’s appeared in virtually every news story about
Uber . . . . Uber can cut off access to this app at any moment for any
number of reasons, reasons that haven’t been made entirely clear.”15
The “death zone”  seems to be anything between a 4.4 and 4.7
rating.16 Thus, what we typically think of as at-will discharge of
employment is a feature of the Uber platform.

The possibility of discrimination in this model is obvious at
several intersections, but perhaps not highly likely." At the initial
stage of the driver and company relationship—what we think of as
hiring—it is conceivable that Uber would be disinclined to accept
drivers who are female, older, disabled, or even of certain ethnicities.
In the customer and driver relationship, explicit or implicit bias may

9. See, e.g., O’Connor, 82 F. Supp. 3d at 1136, 1142.

10. See, e.g., id. .

11. See Driver Profile Photos, UBER HELP, https://help.uber.com/driving-and-
delivering/article/driver-profile-photos?nodeld=c9b448d0-2 1eb-4316-800c-7a93ee654
461 (last visited Feb. 15, 2020). .

12. See Cancelling an Uber Ride, UBER HELP,
https://help.uber.com/riders/article/cancelling-an-uber-ride-?nodeId=5627 0015-1d1d-
4¢08-2460-3b942090de23 (last visited Feb. 15, 2020).

13. See, e.g., O’Connor, 82 F. Supp. 3d at 1136.

14. See, e.g., O’Connor, 82 F. Supp. 3d at 11560-51.

15. Samantha Allen, The Mysterious Way Uber Bans Drivers, DAILY BEAST
(Apr. 14, 2017, 12:25 PM), www.thedailybeast.com/the-mysterious-way-uber-bans-
drivers; see Jeff Bercovici, Uber’s Ratings Terrorize Drivers and Trick Riders. Why
Not Fix Them?, FORBES (Aug. 14, 2014, 12:31 PM), hittps://www.
forbes.com/sites/jeﬂ'bercovici/ZO14/08/14/what-are-we-actua]ly-rating-when-we-rate-
other-people#2c6e0b40ebea (discussing the impact of these Uber ratings); Benjamin
Sachs, Uber: A Platform for Discrimination?, ONLABOR - (Oct. 22, 2015),
https://onlabor.org/uber-a-platform-for-djscrimination/ (same).

16. See Allen, supra note 15.
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find its way into how riders allocate their ratings, giving free rein to
“customer preference,” which Title VII and its sister statutes
prohibit as a justification for disparate treatment.!” As noted above,
the ending of the driver and company relationship seemingly can
occur without explanation. But with Uber, the interaction between
driver and rider is fleeting and relatively impersonal. Therefore, it is
unlikely that riders would actually go to the trouble of rejecting
available drivers because of bias stemming from viewing their
photograph. _

But let us consider the Uber model applied to services of a
personal or professional nature. According to its website, the
company Zeel offers in-home or mobile massage services on-demand
“with as little as an hour’s notice.”’8 Its massage therapists are
“licensed, insured, and thoroughly vetted using . . . industry-leading
security protocols.”!? Like Uber drivers, massage therapists sign into
the app when they are available and log off when they are not.20 A
customer booking an appointment may request a male or female
therapist and once the match is made, Zeel sends the customer “a
confirmation with the therapist’s full name and professional bio.”2!
The customer may cancel the appointment up to four hours before
the appointment without charge,?2 and after the service, rate the
therapist, also using a five-star system.23

17. The employment discrimination statutes have been interpreted to bar
employers from discriminating on the basis of customer or co-worker preference for
workers of a particular race or sex. This principle was established soon after Title
VII’s adoption in 1964. See, e.g., Fernandez v. Wynn Oil Co., 653 F.2d 1273, 127677
(9th Cir. 1981); Diaz v. Pan Am. World Airways, Inc., 442 F.2d 385, 389 (5th Cir.
1971); EEOC v. Sephora USA, LLC., 419 F. Supp. 2d 408, 416-17 (S.D.N.Y. 2005).

18. The Perfect In-Home Massage, ZEEL, https://www.zeel.com/in-home-massage
(last visited Feb. 15, 2020).

19. Id.

20. Seeid.

21. Id. The preference for a male or female massage therapist would most likely
come under an exception to the customer preference doctrine, which applies where
sex is considered a bona fide occupational qualification necessary to protect bodily
privacy interests. See, e.g., Healey v. Southwood Psychiatric Hosp., 78 F.3d 128, 133—
34 (3d Cir. 1996).

22. See I Need to Cancel, ZEEL, https://www.zeel.com/help-
center/fags/table/54/id (last visited Feb. 15, 2020).

23. See Marcy Lerner, Why Zeel Is the Best In-Home Massage, ZEEL (Apr. 1,
2016), https://www.zeel.com/blog/lifestyle/massage-experience/why-zeel-is-the-best-
massage/. :
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Catalant is a business consulting application that matches
businesses with consultants.24 Clients post a project, ranging from
researching a market to starting, growing, managing, or selling a
business.25 Clients select a consultant after reviewing relevant
experience, including photographs, of those who have applied.?6 The
service provider is rated by the client after completion of the
project.2” The online service contract makes clear that Catalant is
not .an employer of the consultants, and the consultants are
independent contractors to the client using the platform:

Customer acknowledges, agrees and understands
that: (a) Catalant does not employ or subcontract
with any Expert on behalf of Customer; (b) Catalant.
does not, in any way, supervise, direct, or control the
performance of the Expert Services by Experts; (c)
Catalant is not a party to any contract Customer may
enter into with Experts and will not have any
liability or obligations whatsoever under any such
contracts; and (d) Catalant makes no representations
regarding, and does not guarantee: (i) the reliability,
capability, qualifications, background or identities of
any Expert, (i) the quality, safety, security or
legality of any services advertised or provided by
such Expert, including but not limited to the Expert
Services, (iii) the truth or accuracy of the listings and
Expert profiles, (iv) the ability of an Expert to deliver
Expert Services, or (v) that an Expert can or will
actually complete a transaction or Project.

924. See What We Do, CATALANT, https:/gocatalant.com/about-2/ (last visited
Feb. 15, 2020).

25. See Adrya Sanchez, What Types of Projects Are Completed via the Expert
Marketplace?, CATALANT, https://support.gocatalant.com/hc/en-us/articles/360020509
911-What-types-of-projects-are-completed-via-the-Expert-Marketplace- (last visited
Feb. 15, 2020). ’

26. See Adrya Sanchez, Marketplace Services Quick Start Guide, CATALANT,
https://catalantexperts.zendesk.com/hc/en—us/articles/360025367771-Services-Quick-
Start-Guide (last visited Feb. 15, 2020); Adrya Sanchez, What'’s a Pitch, CATALANT,
https://support.gocatalant.com/hc/en-us/articles/360026124312-What-s-a-Pitch- (last
visited Feb. 15, 2020).

27. See Adrya Sanchez, An Overview of Catalant’s Process, CATALANT,
https://catalantexperts.Zendesk.com/hc/en-us/articles/360024656212-An-0verview-of-
Catalant-s-Process-(last visited Feb. 15, 2020).
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The Parties are independent contractors and will
have no power or authority to assume or create any
obligation or responsibility on behalf of each
other. This Agreement will not be construed to
create or imply any partnership, agency, joint
venture or employment relationship between the
Parties.28 '

Given the structure of these platforms, explicit bias is given free
rein—customers can reject potential workers on the basis of their
gender, name, or photograph. If clients do not want to have a Black
massage therapist, for example, they need only cancel and then
reschedule the appointment. But implicit bias—the unconscious
mental processes which cause us to act upon negative stereotypes of
stigmatized groups29—is even more problematic. '

The effect of implicit bias in the workplace and in society
generally has been the subject of much popular attention, as well as
theoretical and empirical research.30 It will not be explored in depth
here, but a summary of a few studies will give a flavor of the
potential for implicit bias to infect the gig economy. In one
experiment, two sets of identical resumes—one with “white-
sounding” names and one with traditionally Black names—were
submitted in response to employment advertisements across a range
of occupations and industries.3! Those with traditionally white
names received 50% more callbacks for interviews than those with

28. Master Subscription  Agreement, CATALANT (Feb. 28, 2020),
https://gocatalant.com/policy/client-terms-of-use/; see also  Nichole  Opkins,
Independent Contractor Versus Employee Status: A Global Perspective, ASS’N CORP.
COUNS. (Dec. 30, 2010), https://web.archive.org/web/20180731083331/
http://www.acc.com/legalresources/quickcounsel/Independent-Contractor-verses-
Employee-Status-A-Global-Perspective.cfm?makepdf=1 (analyzing the differences
between independent contractors and employees).

29. See Implicit Bias, PERCEPTION INST., https://perception.org/
research/implicit-bias/ (last visited Feb. 15, 2020).

30. See, e.g., Unber Ahmad, Implicit Bias in the Workplace, TRAINING
INDUSTRY (June 8, 2017), https:/trainingindustry.com/articles/performance-
management/implicit-bias-in-the-workplace/; Hilarie Bass, Implicit Bias in the
Workplace, LAW PRAC. ToDAY (Feb. 14, 2017), https:/www.lawpractice
today.org/article/implicit-bias-workplace/.

31. Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg More
Employable than Lakisha and Jamal? A Field Experiment on Labor Market
Discrimination, 94 AM. ECON. REV. 991, 997-98 (2004).
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traditionally Black names.32 Another study used a similar
methodology to explore bias in the consideration of applicants for a
lectureship at a British university and found that participants were
ten times as likely to choose applicants with traditionally white
names over applicants with Black or ethnic sounding names with
identical curricula vitae.33

Implicit bias is generally most pronounced when quick decisions
are made.34 Therefore, Uber-like platforms may be particularly
susceptible to its effect. For example, two Stanford economists found
that online shoppers were significantly more likely to buy a new
model iPod when a photograph showed it being held by a white
hand, as compared to a dark-skinned hand.35 Black sellers were also
offered less money for the item.36 : , ’

Perhaps the response to explicit or implicit bias in the gig
economy should be “so what?” It might be argued that these
platforms do nothing more than provide a technological assist to
business arrangements that have always functioned on the
independent contractor model. Some massage therapists and some
MBA degree holders are salaried employees and are entitled to
protections against discrimination. Those who choose to work for
themselves are left to their own devices. Their clients select them at
their complete discretion and may exercise any biases or prejudices
they may hold.

But this view of employment relationships ignores important
considerations. First, if statistical projections bear out, it will not be
long before half or more of the United States workforce is trying to
make a living in the gig economy.37 It seems contrary to the goals of

32. Seeid. :

33. See Geoffrey Beattie et al., An Exploration of Possible Unconscious Ethnic
Biases in Higher Education: The Role of Implicit Attitudes on Selection for University
Posts, 197 SEMIOTICA 171, 191 (2013).

34. See Pragya Agarwal, Here Is Why Organisations Need to Be Conscious of
Unconscious Bias, FORBES (Aug. 26, 2018, 8:59 AM), https://www.forbes.
com/sites/pragyaagarwaleurope/20_18/08/26/here-is-why-,orgam'sations-need-to-be-
conscious-of-unconscious-bias#56032557726b.

35. See Louis Bergeron, Online Shoppers More Likely to Buy from White Sellers
than Black, Stanford Researchers Say, STAN. NEWS July 19, 2010),
https://news.stanford.edu/news/2010/july/hands-craigsljst-study-o71910.html.

36. Id.

37. See A.J. Brustein, Data on the Gig Economy and How It Is Transforming
the Workforce, WONOLO (Feb. 15, 2018), https://www.wonolo.com/blog/data-gig-
economy-transforming-workforce/. In 2016, the United States Department of Labor

“announced that it was undertaking a major study to- determine the size of gig
economy. See Bureau of Labor Statistics: Proposed Collection, Comment Request, 81
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our antidiscrimination statutes to leave so many workers without
protection. Second, while they may fall within the current legal
definition, many gig workers are not truly independent contractors,
in the sense that they pick and choose among clients and work at
their own pace.38 Despite the argument put forward by the
“technology” companies, a good portion of these workers have a goal
to make a full-time salary with one company and are in most
respects indistinguishable from salaried employees.

To include some or all gig workers within antidiscrimination
protections may require statutory reinterpretation or amendment, or
less drastically, a more generous reading of current doctrine, issues
that will be explored in this Article. However, it is worth noting that
not every problem necessarily requires a legal fix. In fact, Susan
' Sturm has written that what she calls “second generation”
discrimination may best be remedied with a problem-solving
approach at an organizational level.3? In this context, a technological
solution could guard against implicit bias, at least at the customer
and worker juncture.

Photographs are ubiquitous in Uber-like apps—for no legitimate
reason. Why does a customer need a picture, or a real name, of the
TaskRabbit worker who is coming to fix his or her toilet? Security
concerns could easily be addressed by passwords or codes. In fact,
“blind” hiring in traditional employment contexts is a burgeoning
method of dealing with implicit bias and was the subject of an
extensive New York Times magazine article, showcasing software
that scrubs biographical information from resumes before they are
vetted for interviews.40 Scrubbing such identifying information from
Uber-like platforms is'a reasonable means of insulating workers
from implicit bias. In the face of mounting examples of
discrimination, Airbnb announced analogous efforts to ensure that
Black renters are not denied accommodations by white
householders.41

Fed. Reg. 67,394, 67,394 (Sept. 30, 20186), https://www.govinfo.gov/content/pkg/FR-
2016-09-30/pdf/2016-23625.pdftfpage=1.

38. Seeinfra Part 1.

39. Susan Sturm, Second Generation Employment Discrimination: A Structural
Approach, 101 COLUM. L. REV. 458, 567 (2001).

40. Claire Cain Miller, Is Blind Hiring the Best Hiring?, N.Y. TIMES (Feb. 25,
2016), https://www.nytimes.com/2016/02/28/magazine/is-blind-hiring-the-best-hiring.
html.

41. See Katie Benner, Airbnb Adopts Rules to Fight Discrimination by Its Hosts,
N.Y. TIMES (Sept. 8, 2016), https://www.nytimes.com/2016/09/09/technology/airbnb-
anti-discrimination-rules html; Nick Statt, Airbnb Teams Up with the NAACP to
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Nonetheless, litigation over discrimination in gig employment
will undoubtedly arise soon, and this Article addresses the issues
that will come to the fore. Part I explores a bit of labor history to
contextualize the gig economy’s relationship to regulation and
addresses global solutions to rationalizing employment law
encompassing the gig worker. In Part II, I consider the question of
who is an employee under Title VII and its companion
discrimination statutes. Part III looks at the recent ongoing wage
and hour litigation over the status of Uber drivers and analyzes how
those cases may impact discrimination claims. In Part IV, I examine
the handful of discrimination cases brought by gig workers to date.
Part V discusses three theories under which gig employers might be
brought under antidiscrimination statutes, including: (1) the
relevance of § 198142 as a strategy to protect some classes of workers
and how its utilization may serve as a vehicle for redefining
“employee” in other contexts; (2) the application of the Sibley
doctrine,43 which bars discriminatory interference with access to jobs
by non-employers; and (3) the possibility of considering these
employers as “employment agencies” under Title VII. Finally, 1
conclude by developing a taxonomy of worker, company, and
consumer relationships that can be used to determine who should be
protected by antidiscrimination statutes.

1. OLD AND NEW UNDERSTANDINGS OF EMPLOYMENT RELATIONSHIPS

It is worth noting that distinction between independent
contractor and employee has gained in legal significance over time,
particularly with regard to the ordering of employment
relationships.# And it may be that we are now entering a historic
turning point that will result in another reordering of individuals’
relationship to work. In this Section, I will briefly explore the

Fight Racism. on Its Platform, VERGE (July 26, 2017, 3:38 PM), https://www.the
verge.com/2017/7/26/16037492/airbnb-naacp -partnership-racism-diversity-hosts.

42. 42 U.S.C. § 1981 (2018).

43. Sibley Memorial Hosp. v. Wilson, 488 F.2d 1338, 134142 (D.C. Cir. 1973).

44. See MATTHEW TAYLOR ET AL., GOOD WORK: THE TAYLOR REVIEW OF
MODERN WORKING PRACTICES 35-36 (2017), https://assets.publishing.service.gov.
uk/government/uploads/system/uploads/attachment,datajﬁle/627671/good-work-
taylor-review-modern-working-practices-rg.pdf; see also Micah Prieb Stolzfus Jost,
Independent Contractors, Employees, and Entrepreneurialism Under the National
Labor Relations Act: A Worker-by-Worker Approach, 68 WASH. & LEE L. REV. 311
(2011) (discussing the importance of the difference between independent contractors
and employees in labor and employment law).
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antecedents of our current understanding of work relationships and
look to the possibility of a future reorganization that will require
new paradigms to protect workers from discrimination.4

Before the advent of industrial capitalism, work was largely
viewed as activity that provided for subsistence. Farming and skilled
craft work represented the majority of occupations and were not
based on the wage labor model.46 The structure of work in these
enterprises closely approached our understanding of independent
contracting today. Servants—another category of employment—were
viewed as somewhat attenuated household members; thus arose the
early designation of employment law as “master and servant.”4?

In the United States, industrialization led to the creation of the
factory, which in turn resulted in a vast migration from rural
environments and the growth of cities.48 It also created a large-scale
workforce in the new category of “unskilled labor,” decreasing the
prevalence of apprenticeships and the passing down of family trades
and farming enterprises.4® Labor became commoditized. Workers
gave up an ownership interest in the means of production and in
return received the security and certainty of wage labor.

The period from the late nineteenth century until the Great
Depression is generally characterized as the laissez-faire era of
employment law.5 Also known as the Lochner era, the Supreme

45. See generally Jim Stanford, The Resurgence of Gig Work: Historical and
Theoretical Perspectives, 28 ECON. LAB. REL. REV. 382 (2017) (asserting that a better
understanding of the forces precipitating the changing work environment can better
help policymakers and regulators).

46. See JEREMY ATAK ET AL., RAILROADS AND THE RISE OF THE FACTORY:
EVIDENCE FROM THE UNITED STATES, 1850-70, at 2 (2008), http/fwww-
siepr.stanford. edu/conferences/GWright2008/Atack-Haines-Margo.pdf: Agriculture
Then and Now, USDA NATL AGRIC. LIBR., https//www.nal.usda.gov/topics/
agriculture-then-and-now (last visited Feb. 28, 2020). .

47. See, e.g., Evelyn Atkinson, Out of the Household: Master-Servant Relations
and -Employer Liability Law, 25 YALE J.L. & HUMAN. 205, 210 (2013).

48. See Rise of Industrial America, 1876-1900, LIBR. CONGRESS,
http://www.loc.gov/teachers/classroommaterials/presentationsandactivities/presentat
ions/timeline/riseind/ (last visited Feb. 28, 2020); Rise of Industrial America, 1876-
1900: Work in the Late 19th Century, LIBR. CONGRESS, http:/www.loc.
gov/teachers/classroommaterials/presentationsandactivities/presentations/timeline/ri
seind/work (last visited Feb. 28, 2020).

49. See, e.g., William English Walling, The New Unionism-The Problem of the
Unskilled Worker, 24 ANNALS AM. ACAD. POL. & SOC. SCI. 12, 13 (1904).

50. See gene