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MEDICALIZING GENDER: HOW THE LEGAL AND
MEDICAL PROFESSIONS SHAPED WOMEN’S
EXPERIENCES AS LAWYERS

Kathleen Darcy*

ABSTRACT

Despite significant progress, women in the legal profession still
have not advanced into positions of power at near the rate in which
they saturate the legal market. Scholars agree that simply waiting for
parity is not sufficient, and, thus, they have identified many of the
barriers that contribute to women’s difficulties. To date, however, the
role that scientific and medical understandings play on the evolution of
law, and on women as lawyers, has not received examination until
now. To this end, I posit that medicine played a significant role in
shaping societal expectations and assumptions about gender, and was
similarly influenced by already-existing societal assumptions about
gender. This created a complex and substantial barrier that kept
women from exploring options outside the “spheres” of society they
traditionally occupied. This article explores how medically-supported
gender theories, in practice, have actually operated to limit women’s
professional progress, relegating them to traditional gender roles and
halting their ascension in the ranks of the legal profession. I examine
how this barrier operates in three ways: how early women lawyers
adopted these medical theories into views about their own gender; how
society and those around these early women lawyers adopted these
views to shape expectations about women as lawyers; and how the
court explicitly and implicitly relied on these assumptions about
gender to keep women out of the legal profession. An examination of
how these medical and scientific theories about gender have shaped
the ways society views gender, and vice versa, can help illuminate the
discussion on the barriers that impede modern women lawyers.
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I. INTRODUCTION

A. The Historical, Scientific, and Medical Understanding of Gender:
How It Shaped the Legal System of the United States

This paper was inspired by reading the experiences of an early
female lawyer' in the United States who briefly mentioned limitations
placed on her sex’ by the medical community, attributing them as a
barrier to her ability to practice law. While scholars have explored the
multiple barriers that have held women back from progressing further
in society, one aspect scholars have not fully considered is how the
medical understanding of both biological sex and gender has impacted
women’s struggles. Modern scientific understanding does not seem to
question women’s capacity to reason and exert themselves mentally
without sacrificing reproductive capability, but an early understanding
of the female reproductive system cautioned against women taking
part in academic or intellectual endeavors, arguing that such
limitations were necessary for the good of society.” Medical advances
often ended up significantly harming women, to the point where
natural aspects of their biological sex were themselves viewed as
symptoms, and, thus, women as a gender were viewed as “diseased.”

In this paper, I explore how these medical understandings of
gender, biological sex, and sexuality, stemming from the Victorian era
and traced to modern times, have impacted women within the legal

! Virginia G. Drachman, Letters from 1888, Letter from Ellen A. Martin, in WOMEN
LAWYERS AND THE ORIGINS OF PROFESSIONAL IDENTITY IN AMERICA 73, 114 (1993)
(“In addition to the difficulty of acquiring an acquaintance among business people
and a general knowledge of affairs, women have to contend, unless very robust and
healthy, with a physical condition that is very trying. I refer to the close relation
between the brain and the organs peculiar to women, and to the fact that any trouble
with those organs (and a celebrated anatomist says they seem made to get out of
order) seriously affects the brain and the nervous system.”).

? For the purposes of this paper, when I refer to “sex,” I mean biological sex. When I
refer to “sexuality,” I mean sexual acts. When I refer to “gender,” | mean the
societal interpretation of sex based on historical context. The medical research and
much of society during the time period that I discuss blurred the lines between these
terms, using them interchangeably. So, the scientific understanding of “biological
sex” ultimately used a pseudo-scientific rationale to define gender in society and the
courts.

? For further discussion on the history and the multiple elements of societal
acceptance of women as inferior (religion, science, history), and a thorough
discussion on Victorian construction of womanhood, see CYNTHIA EAGLE RUSSET,
SEXUAL SCIENCE: THE VICTORIAN CONSTRUCTION OF WOMANHOOD 205-06 (1989)
(discussing how science was used to validate the natural inferiority of women).

* See discussion infra note 10.
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system. A full exploration into how the medical understanding of
women’s health has shaped laws and court interpretations is beyond
the scope of this paper; here I focus specifically on women lawyers’
experiences within the legal system.” The language of early court
cases addressing whether women could function as lawyers points to
preconceptions based on medical understanding of natural ability, thus
relegating women to these prescribed roles within society.® Medical
theories of gendered diseases found their way into both common law
and statutory language.” In reality, however, societal norms and
expectations shaped (and still shape) medical theories significantly.
Reflecting on the societal norms throughout history, law was not
viewed as a realm in which women were “naturally” equipped to
participate.” This understanding of what women were capable of
stemmed in large part from the medical community, which, I argue,
was in turn influenced by societal expectations.

I posit that medical understandings of gender actually placed
undue limitations on women in society, relegating them to their
traditional gender roles and maintaining the societal status quo, despite
evidence challenging these traditional notions. I support this theory by
focusing on women’s experiences within the legal system as lawyers.
The rationale for a focus in this area is simple: this is the primary area
where women would have been able to challenge traditional gender
roles using the legal system, had they been allowed. The access of
women to the courts from within them, as lawyers, would have
arguably been the most effective way to effectuate change in the way

> The primary focus of my paper will be on the impact that medicalizing gender had
on early women lawyers and its impact on women lawyers today. However, another
area where medicalizing gender has had a comparable impact is on women within
the legal system as rape victims.

6 See Bradwell v. Illinois, 83 U.S. 130, 141 (1872) (denying a female lawyer a
license to practice law based on the “wide difference in the respective spheres and
destinies of man and woman”).

" See Vivian Berger, Man’s Trial, Woman's Tribulation: Rape Cases in the
Courtroom, 77 COLUM. L. REV. 1, 69 n.394 (1977) (citing Michigan v. Bastian, 47
N.W.2d 692, 695 (1951) (holding that an alleged rapist should be allowed to proffer
evidence that his alleged victim was a “nymphomaniac” who brought the sexual
encounter upon herself)).

¥ See, e. 2., EDWARD H. CLARKE, SEX IN EDUCATION; OR, A FAIR CHANCE FOR THE
GIRLS (Charles E. Rosenberg ed., Arno Press 1972) (1873); see also M.D.T. DE
BIENVILLE, NYMPHOMANIA, OR, A DISSERTATION CONCERNING THE FUROR
UTERINUS 29-30 (Edward Sloane Wilmot trans., London 1775) (listing descriptions
of causes for nymphomania and methods for cure, describing those afflicted with the
disease as “debauched” and “dangerous,” and describing those most likely to
experience it as “young widows, especially if death hath deprived them of a strong
and vigorous man”).
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the legal system treated and understood women. Therefore, denying
women access to the bar kept them relegated to their traditional roles
and kept them subjugated by the system without any means to enact
change.

First, in Part II, I discuss how society shapes the discourse on
disease. I delve into how the medical profession was shaped by
societal expectations and how the medical profession in turn shaped
societal expectations based on gender. In Part III, T discuss the
concept of medicalization and how it relates to the modern day
struggles and barriers for women in the legal profession. I then
examine how medicalizing gender, by imprinting societal expectations
of women into their very biological makeup, played a role in shaping
how women viewed themselves, how society viewed them, and how
the law treated them. In Part IV, I trace the history of medical
understandings about sex and gender and discuss how it shaped
societal understandings and impacted women. I primarily focus on the
biological and neurological medical theories about women during the
time period when the first female lawyers were seeking acceptance
into the legal system of the United States. Next, I turn to the
symptoms and treatments of “female illnesses” and examine how they
were shaped by societal norms. I then address how these medical
theories made their way into the language of the courts and how they
impacted the first female lawyers in the United States.

II. DISEASE AS A SOCIAL CONSTRUCT

A. Historical Understanding of Women’s Health: How the Doctors
Shaped the Discourse

i.  How Society Shapes Disease

The role that scientific and medical understandings play on the
evolution of law has not received as much attention as other formative
contributors, but it has been significant. In practice, science and
medicine gave weight and authority to theories on proper gender roles,
as prescribed by biology. However, gender roles that were already in
place actually were shaping science and medicine at the same time. In
reality, “[d]isease is a scientific representation of illness that involves
both a sorting of symptoms into discrete entities and a theorizing about
causation and cure. As such, disease is not discovered but created.”

? Nancy M. Theriot, Women's Voices in Nineteenth-Century Medical Discourse: A
Step Toward Deconstructing Science, 19 SIGNS 1, 3 (1993).
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Therefore, disease is necessarily shaped to some extent by societal
norms and expectations. This idea is supported, generally, by the
theory of “medicalization,” a theory in the field of medical sociology
that was introduced to the United States in the 1950s.'® This concept
acknowledges the power of medicine to “define and regulate social
action.”! Thus, this cyclical relationship between societal norms and
scientific and medical evidence validated certain gender roles within
society that often placed women below men in the societal structure.

On the one hand, notions of female inferiority—
physical, mental, and moral—dating as they did from
antiquity, could hardly be considered novel. On the
other hand, by virtue of the specificity of detail and
inclusiveness of theory at its command, science was
able to provide a newly plausible account of this
inferiority. ~ Measuring limbs, pondering viscera,
reckoning up skulls, the new mandarins of gender
difference were able to spell out in chapter and verse
the manifold distinctions of sex.'?

With research into the interaction of science, medicine, society,
and the law, it is clear that “[s]cientific ideas did more than reflect the
status quo; they helped maintain it.”"> Examining the experiences of
women in the law provides particularly telling examples of the role
that medical (and thus, societal) understandings of sex and gender
played, because it shows how these understandings were indoctrinated
and subtly worked against women from inside the system. Noga
Morag-Levine, Professor of Law at Michigan State University College
of Law, notes that health justifications had been used for legislative
measures impacting and limiting the rights of women beginning in
early nineteenth-century Britain and progressed into the U.S. court
system, exemplified during the Lochner era with the so-called

1 See generally TALCOTT PARSONS, THE SOCIAL SYSTEM 289 (Routledge 1991)
(1951) (proposing that the “therapeutic process” through medicine acts as social
control in eradicating deviance); MEDICALIZED MASCULINITIES 2-3 (Dana Rosenfeld
& Christopher A. Faircloth eds., 2006) (explaining that Parsons’ theory of sick
individuals as “deviant,” and medicine as controlling that deviance, led to the wider
acceptance of medicalization as a theory in the 1970s); Elianne Riska, Gendering the
Medicalization Thesis, 7 ADVANCES IN GENDER RES. 59 (2003) (discussing how the
medicalization thesis impacted and regulated social behavior as a culture and as a
profession).

" MEDICALIZED MASCULINITIES, supra note 10, at 2.

12 RUSSET, supra note 3, at 205.

" Id. at 206.
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“Brandeis Brief.”'* In this paper, I explore how, throughout history,
the understanding of female sex, gender, and sexuality by the medical
community has greatly shaped and, in practice, stunted the societal
understanding and acceptance of the role of women as lawyers in the
United States.

1i.  The Power of Medical Authority

My focus is on how the early medical understanding of gender
was used in the legal system to subjugate women and relegate them to
their traditional roles, but also recognizing that some scholars may see
this view as being too simplistic.'”” However, I do not argue that only
men used the medical understanding of female health to subjugate
women, but recognize the role that women often played as both
patients and physicians in this discourse.'® Nor do I argue that
utilizing medical understandings about gender was necessarily
consciously used to maintain the status quo—the motivation was likely
subconscious, reflecting a bias to preserve a societal structure that was
familiar and “safe.” 1 seek to investigate the medical community’s
understanding of female health in the context of how it interplayed
with the societal and legal understanding of the capacities of women as
a class of people.

' See Noga Morag-Levine, Facts, Formalism, and the Brandeis Brief: The Origins
of a Myth, U.ILL. L. REV. 59-60 (2013) (discussing medical studies and health
rationales in the law in the context of labor laws). Morag-Levine also notes the
importance of the Lochner court’s rejection of presumptive constitutionality and its
resulting adoption of a “newfound necessity to substantiate the claim on the
connection between limits on the workday and better health” with judicial scrutiny of
the legislative facts. Id. at 63. This entire process was necessarily shaped by the
scientific information and understanding made available by the Bradeis Brief to the
legislators and courts at the time. Id. at 90-91. This duality and crossover opened
the door, beginning in Britain from the early nineteenth-century, for the health and
societal interaction, which shaped how medical understandings of gender would be
used in the law to relegate women to their societally-accepted roles.

15 See, e. g., CAROL GILLIGAN, IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY AND
WOMEN’S DEVELOPMENT (1982). Gilligan explores the theory that there are innate
differences in male and female morality and delves into different psychological
theories, which I do not do in-depth here, but instead include under the impact of
“medicine” in general.

' See Theriot, supra note 9, at 2. Theriot takes an interdisciplinary view and argues
that “there was lively debate among nineteenth-century physicians over both gender
and science; that women physicians, for professional, gender-specific reasons,
articulated a self-interested view of women’s insanity and nervousness; and that
women patients were active participants in the process of medicalizing woman.” Id.



38  Tennessee Journal of Race, Gender, & Social Justice [Vol. 4:1

The danger in using “scientific” or “medical” rationales to
justify perceptions and assumptions about the different sexes is that
this language connotes neutrality because of the scientific
community’s roots in neutral experimentation and raw data. However,
in reality, as Professor Carol Gilligan notes, theories that were
“formerly considered to be sexually neutral in their scientific
objectivity are found instead to reflect a consistent observational and
evaluative bias.”'” So, while there may have been women participants
in medicalizing women, this discussion focuses on how the biases
forming medical understanding—by whomever they were shaped—
intersected with the legal subjugation of women.

The structure of the U.S. legal system is such that the court was
the forum in which laws were interpreted. Necessarily, interpretation
of law is based on historical and societal norms and acceptance.'®
After all, those who interpreted the laws were members of society,
held the same assumptions, and accepted prevailing theories as fact as
reflecting the time period.” Thus, the courts very well may have been
effectuating deeply embedded societal stereotypes about women from
inside the very system that protected and granted rights to citizens. A
biased view of the sexes grounded in science was pervasive in every
aspect of society, not just in medicine. Gilligan notes “how
accustomed we have become to seeing life through men’s eyes,”*’
shaping not only the early medical field (dominated by men), but
language (The Elements of Style*' used examples of English usage
focusing on accomplishments of men), psychological theories (Freud
and the Oedipus Complex, implicitly adopting male life as the norm),*
and, in the 1880s, even clothing (confining women to corsets and other
confining apparel, “conducive, not to action, but to standing”?).

7 GILLIGAN, supra note 15, at 6.

'8 See, e.g., Thomas Earl Geu, Policy and Science: A Review Essay of Wilson’s
Consilience: The Unity of Knowledge, 44 S.D. L. REV. 612, 653 (1998)) (agreeing
that law is a reflection of societal norms); Cecil VanDevender, How Self-Restriction
Laws Can Influence Societal Norms and Address Problems of Bounded Rationality,
96 GEO. L.J. 1775, 1790 (2008) (recognizing that as much as legislatures reflect on
society’s norms, governments also, in turn, affect those norms through laws).

19 See VanDevender, supra note 18, at 1790.

% GILLIGAN, supra note 15, at 6.

2l WiLLIAM STRUNK, JR. & E.B. WHITE, THE ELEMENTS OF STYLE (1959).

2 GILLIGAN, supra note 15, at 6.

» SUSANJ. HUBERT, QUESTIONS OF POWER: THE POLITICS OF WOMEN’S MADNESS
NARRATIVES 59 (2002) (citing ROSE NETZORG KERR, ONE HUNDRED YEARS OF
COSTUMES IN AMERICA 23 (1951)). In the 1880s, “[t]he resignation of women to a
role of dependency was signified by the wearing of a dress based upon a feature of
dress design which made women practically helpless.” Id.
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Similarly, the existing laws that subjugated women based on
the medical understanding of their gender were far-reaching. They
covered every aspect of life, from property rights** to professional
rights,” to criminal rights.”® There are, then, multiple areas of the law
that demonstrate the detrimental impact that incorporating flawed
medical understanding and diagnoses based on sex has on the rights of
women. However, the experiences of the first female lawyers is a
particularly compelling example, because it is one of the only areas
where scientific theories about gender were explicitly used to shape the
laws governing women.

# See, e.g., In re Strittmater’s Estate, 53 A.2d 205 (N.J. 1947). There, the court
found that decedent, a woman who had tried to leave her estate to the National
Women'’s Party (of which she had been a member for eleven years), lacked
testamentary capacity and found her will to be invalid. Id. at 205-06. The lower
court cited “feminism to a neurotic extreme” as evidence of her lacking testamentary
capacity. Id. at 205. The court found that “[s]he regarded men as a class with an
insane hatred” and was diagnosed by a medical witness as suffering from “paranoia
of the Bleuler type of split personality.” Id.; see also JESSE DUKEMINIER, ROBERT H.
SITKOFF & JAMES LINDGREN, WILLS, TRUSTS, AND ESTATES 169 n.2, 171 (8th ed.
2009) (discussing that the court references Swiss psychiatrist Eugen Bleuler (1857-
1939) and noting the extent to which “notions of capacity and insane delusion [are]
based on social constructions of what is ‘normal’”).

%3 Beyond the discussion of the first female lawyers, Morag-Levine mentions that
even within the Brandeis Brief, health effects of women were exemplified in terms
of appearance, a social construct. See Morag-Levine, supra note 14. “In the cotton
mills at Fitchburg the women and children are pale, crooked, and sickly-looking.
The women appear dispirited.” Id. at 67 n.44 (citing Brief for Defendant in Error,
Muller v. Oregon, 208 U.S. 412 (1908) (No. 107)).

%% For example, rape laws reflected assumptions about the biologically mandated
“nature” of men and women. It is telling that defenses to a rape claim brought by a
woman often cited the medical diagnosis of “nymphomania.” See CAROL
GRONEMAN, NYMPHOMANIA: A HISTORY 100-01 (2001). However, what is
interesting is that “the male equivalent of nymphomania, satyriasis, was diagnosed
far less frequently and treated quite differently. Specifically, the symptoms of
flirting, seductive glances, and other behavior sometimes labeled nymphomania in
women did not constitute a disease in men.” Id. at xx-xxi. Further, elements of a
rape claim requiring force and non-consent, as defined by early rape statutes,
reflected assumptions about a man’s aggressive nature and a woman’s nature to
resist. Id. at 99 n.18. In fact, “a doctor wrote in 1913 that rape wasn’t really easy,
because ‘the mere crossing of the knees absolutely prevents penetration . . . a man
must struggle desperately to penetrate the vagina of a vigorous, virtue-protecting
girl.”” Sarah Begley, “Redefining Rape”: A Brief History of Rape in America, THE
DAILY BEAST (Aug. 22, 2013, 4:45 AM),
http://www.thedailybeast.com/witw/articles/2013/08/22/redefining-rape-tackles-the-
the-rape-of-citizenship.html; see also Berger, supra note 7, at 2-3.
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III. THE IMPACT OF MEDICAL UNDERSTANDING OF WOMEN’S HEALTH
ON THE FIRST WOMEN LAWYERS

A. Experiences of Women Lawyers: Why Medicine and History
Matter

This paper examines in detail an important aspect of how
women have historically interacted with the legal system: experiences
of early women lawyers. This is one of the limited areas where early
women had any interaction with the legal system. However, a
question arises: why examine the experiences of early women
lawyers?

The ways in which the medical community understood gender
impacted early women lawyers in three ways: first, it shaped how they
viewed themselves and may have placed limitations on themselves;
second, it shaped how society viewed them and placed societal
limitations on them; and third, it shaped how the court viewed them
and placed legal limitations on them.”” This complex influence of
medical understandings about gender, then, potentially placed a three-
fold barrier to women’s progress as lawyers. There are those that may
argue that historical theories about gender based on medical
understanding may be a moot point in terms of scholarship on women
in the law due to the progress women (and the medical community)
have made in modern society.”® However, it is worth discussion and
exploration. First, language mirroring and adopting medically-rooted
biases about gender has been explicitly adopted into some of our early
common law. Second, despite significant progress by women in the
legal profession, women today still have not reached parity with men
in the practice of law.

Women are not progressing in the ranks of the legal profession
at near the rate at which they saturate the legal market.”’ The numbers

%7 See, e.g., In re Strittmater’s Estate, 53 A.2d at 205-06 (finding a female decedent
who tried to leave her estate to the National Women’s Party to have suffered from
paranoia and man-hating).

8 See Riska, supra note 10, at 82 (explaining that in contemporary society, both men
and women are targeted in the medicalization of gender and noting that some argue
that the targeting is “symmetr[ical]”).

*In 2011, women comprised 47.3% of those awarded with Juris Doctorates. A.B.A.
COMM’N ON WOMEN IN THE PROFESSION, A CURRENT GLANCE AT WOMEN IN THE
LAw 4 (2013), available at
http://www.americanbar.org/content/dam/aba/marketing/women/current_glance_stati
stics_feb2013.authcheckdam.pdf [hereinafter A CURRENT GLANCE] (citing A.B.A.
SEC. OF LEGAL EDUC. & ADMISSIONS TO THE BAR, J.D. AND LL.B. DEGREES
AWARDED, available at
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of women in leadership positions (or even in the pipeline to obtain
leadership positions) within the legal profession are abysmal, and,
even worse, are stagnant. As of 2012, 96% of managing partners in
the nation’s largest law firms were men.”® Only 15% of equity
partners and 26% of non-equity partners were women.’' Further,
women constituted “only 20% of the members of a typical firm’s
highest governing committee.”>> Even in law schools, only 20.6% of
law school deans were women,” and women made up less than 30%
of tenured law professors.”® These numbers have not significantly
progressed in the past ten years but, instead, have virtually reached a
plateau.”

Amongst scholars, it is agreed that simply waiting for gender
balance to come into the law is not sufficient.® Therefore, much
research has been done to delve into the potentially unseen forces
holding women back from professional progress.”” Researchers have

www.americanbar.org/content/dam/aba/administrative/legal education and admissi
ons_to_the bar/statistics/jd_1lb_degrees awarded.pdf).

3 BARBARA M. FLoMM, NAT’L ASS’N OF WOMEN LAWYERS, REPORT OF THE
SEVENTH ANNUAL NAWL NATIONAL SURVEY ON RETENTION AND PROMOTION OF
WOMEN IN LAW FIRMS 5 (2012), available at
http://www.americanbar.org/content/dam/aba/administrative/women/nawl 2012 sur
vey_report_final.authcheckdam.pdf.

' Id. at 10-11.

2 1d. at 14.

33 A CURRENT GLANCE, supra note 29, at 4.

3 AM. BAR FOUND., AFTER TENURE: POST-TENURE LAW PROFESSORS IN THE
UNITED STATES 14 (2011), available at
http://www.americanbarfoundation.org/uploads/cms/documents/after tenure report-
_final-_abf 4.1.pdf.

*> See Hannah Brenner & Renee Newman Knake, Rethinking Gender Equality in the
Legal Profession’s Pipeline to Power.: A Study on Media Coverage of Supreme
Court Nominees (Phase I, The Introduction Week), 84 TEMPLE L. REV. 325, 326-27,
335 (2012). Compare A.B.A. COMM’N ON WOMEN IN THE PROFESSION, A CURRENT
GLANCE AT WOMEN IN THE LAW (2014), available at
http://www.americanbar.org/content/dam/aba/marketing/women/current _glance stati
stics_july2014.authcheckdam.pdf, with A.B.A. COMM’N ON WOMEN IN THE
PROFESSION, A CURRENT GLANCE AT WOMEN IN THE LAW (2005), available at
http://www.americanbar.org/content/dam/aba/migrated/women/reports/ataglance.aut
hcheckdam.pdf.

3 For instance, if the current trend continues, it will be 212 years before women
achieve gender parity on British boards. Lynn Martin, Gender Parity on Company
Boards—A 212 Year Wait, THE GUARDIAN UK (April 29, 2013, 2:30 AM),
http://www.theguardian.com/women-in-leadership/2013/apr/29/gender-parity-212-
year-wait.

37 See KARIN KLENKE, WOMEN AND LEADERSHIP: A CONTEXTUAL PERSPECTIVE 162
(1996) (noting that “[w]omen construct their leadership style based on different
personal, social, and organizational experiences, in part because they lack realistic
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attempted to explain why women in leadership have reached such
stagnant low numbers. The “unique pressures placed on female
leaders derive in part from the relation between stereotypes about
leaders and stereotypes about women and men.”*® “[D]espite the clear
evidence that male and female leaders are similar in many personality
traits and job-related behaviors,” gender stereotypes continue to
persist, and women do not hold significant leadership positions.”
Some theories suggest that women encounter societal “double binds”
that express themselves in the workplace and make it too difficult for
women to attain and keep leadership positions.** Double-binds are
often called “catch-22[s]”*' or “no-win situations,”” and refer to
situations where women face societal pressure and hardship for
choosing either of the two paths before them.*

role models”); DEBORAH L. RHODE & AMANDA K. PACKEL, LEADERSHIP: LAW,
PoLICY, AND MANAGEMENT (2011); THE WHITE HOUSE PROJECT REPORT:
BENCHMARKING WOMEN’S LEADERSHIP 3 (2009) (illustrating that “while women
may be participating in the workforce in equal . . . numbers relative to their male
peers, they rarely make it to the top”).

*¥ Linda L. Carli & Alice H. Eagly, Overcoming Resistance to Women Leaders: The
Importance of Leadership Style, in WOMEN & LEADERSHIP: THE STATE OF PLAY AND
STRATEGIES FOR CHANGE 127, 127 (Barbara Kellerman & Deborah L. Rhode eds.,
2007).

% KLENKE, supra note 37, at 162. One explanation for the discrepancy between
research on gendered leadership traits and leadership in practice, when women get to
leadership positions, may be that the research itself is flawed. Undergraduate
students are often the choice “subjects to study gender differences in leadership [,
which] may result in [an] inadvertent overrepresentation of the differences between
men and women . . .. [Where] practicing leaders often indicate that there are no
differences between male and female leadership styles, students hold the opposite to
be true.” Id. at 150. Studies suggest that young adulthood appears to be the age
when differences between the sexes are maximized. /d.

0 KATHLEEN HALL JAMIESON, BEYOND THE DOUBLE BIND: WOMEN AND
LEADERSHIP 120 (1995).

" 1d. at 122.

2 Id at17.

* There are specific constructs underlying the double-binds, including “[t]he no-
choice-choice; the self-fulfilling prophecy; the no-win situation; the unrealizable
expectation[;] and the double standard. Each circumscribes choice.” Id. at 17. A
no-choice-choice “casts the world as either/or, with one option set as desirable, the
other loathsome.” Id. A self-fulfilling prophecy is “a false definition of the situation
evoking a new behavior which makes the originally false conception come true.” Id.
(quoting Robert K. Merton, The Self-Fulfilling Prophecy, 8 ANTIOCH REV. 193,
195). A no-win situation is where “by winning, you lose”—for example, “women
are judged against a masculine standard, and by that standard they lose, whether they
claim difference or similarity.” /d. at 18. “Unrealizable expectations are a corollary
of the no-win situation.” Id. Finally, the double standard is a standard in which
women’s actions are treated differently and judged differently for a longer period of
time. Id.
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I posit that these stereotypes and double binds may have a root
in the same medicalization of gender that early women lawyers
identified as a barrier to their progress. While much research has been
accomplished to identify the double binds that may influence women
in the legal profession, not much is known about where and how these
double binds originated. If, in fact, they are rooted in science and
medicine, the double binds may be even harder to break down and
overcome, as they may have the weight of science and data behind
them. This may explain why double binds still persist in society today,
and acknowledging or identifying a source of origin may help combat
their impact.

Some double binds that have impacted women’s attempts to
practice law are the societal assumptions (often incorporated into
women’s thinking) that:

* Women can exercise their wombs or their brains,
but not both.

* Women who speak out are immodest and will be
shamed, while women who are silent will be
ignored or dismissed.

* Women are subordinate whether they claim to be
different from men or the same.

*  Women who are considered feminine will be judged
incompetent, and women who are competent,
unfeminine.**

One example that has been flagged by the American Bar Association’s
Commission on Women in the Profession is that “women walk a fine
line between being regarded as too feminine (and thus not tough,
lawyer-like, or smart) or too tough (and thus unfeminine or not the
kind of women male colleagues feel comfortable relating to).””*
Further, women who do reach higher leadership levels are “scrutinized
under a different lens [than] that [which is] applied to successful men,
and for longer periods of time.”*® For example, unlike male leaders,
every decision a female leader makes is analyzed in the context of her
gender, and her successes are often attributed to luck or written off as
flukes.*” These double binds, once examined, reflect some of the same

“Id. at 16.

Y Id at121.

* Id. at 16.

*" Rosalind Chait Barnett, Women, Leadership, and the Natural Order, in WOMEN &
LEADERSHIP: THE STATE OF PLAY AND STRATEGIES FOR CHANGE 149, 156-58
(Barbara Kellerman & Deborah L. Rhode eds., 2007).



44 Tennessee Journal of Race, Gender, & Social Justice [Vol. 4:1

presumptions about gender that the medical community attempted to
diagnose and treat.*® For example, the double bind that women can
exercise their wombs or their brains (but not both) seems to directly
stem from Edward Clarke’s antiquated and unfounded assumptions
about gender in 1873.%

Another theory argues that traditional leadership models in the
professional world value historically “masculine” attributes over
historically “feminine” attributes.”® These traditional leadership
models promote traditionally-identified masculine attributes, such as
being aggressive, ambitious, and analytical or possessing traits like
self-sufficiency and dominance, instead of feminine attributes, such as
being affectionate, cheerful, and childlike or possessing traits like
kindness, helpfulness, and gentleness.”’ The danger with these
stereotypes is that they are not only descriptive, but also proscriptive,
meaning that people not only expect women to be kind and gentle, but
also prefer women to behave in such ways.”®> A further result is that
“women themselves reported that they were less inclined to see
themselves as leaders or seek leadership roles.”

When women succeed, they are viewed as having some special stroke of
good fortune—a wonderful mentor, a luck break, being at the right place at
the right time. Their success is treated as happenstance, an outcome over
which they had no particular control. Not surprisingly, research shows that
when women succeed, they rarely get credit for their success.
Id. (citing Madeline E. Heilman & Michelle C. Haynes, No Credit Where Credit Is
Due: Attributional Rationalization of Women'’s Success in Male-Female Teams, 90 J.
APPLIED PSYCH. 905 (2005)).
* See supra Part I1.
# See discussion supra note 8. In 1873, Clarke published Sex in Education; or a
Fair Chance for the Girls, in which he argued that women should not be allowed to
educate themselves for the good of society because to so tax the brain by learning
would directly impact the reproductive organs negatively, thus endangering women’s
chances of successfully reproducing and expanding society. CLARKE, supra note 8§,
at42.
3% JAMIESON, supra note 40, at 124. The widely credited study recognizing these
gendered characteristics and their contribution to leadership ideals appears to be
written by Paul Rosenkrantz, Susan Vogel, and others. See Paul Rosenkrantz et al.,
Sex-Role Stereotypes and Self-Concepts in College Students, 32 J. CONSULTING &
CLINICAL PSYCH. 287 (1968) (discussing the relationship of self-concept to
differentially valued sex-role stereotypes). For a discussion on modern comparative
associations between gender and leaders, see Sabine Sczesny et al., Gender
Stereotypes and the Attribution of Leadership Traits: A Cross-Cultural Comparison,
51 SEX ROLES 631, 642-43 (2004) (discussing different leadership stereotypes).
U Carli & Eagly, supra note 38, at 127; JAMIESON, supra note 40, at 124.
>2 Carli & Eagly, supra note 38, at 128.
53 KLENKE, supra note 37, at 166.
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Studies have found that “dividing human characteristics along
gender lines is also likely to increase the attention we pay to particular
behaviors displayed by men and women, as well as the possibility of
exaggerated selective judgments.”* So, even when an attribute was
present in both men and women, if it was dichotomized along gender
lines, observers were more likely to look for and note those behaviors
in only one gender.”” The dichotomization of leadership styles is
similarly split by expected gender lines.”® This is recognized as
another double bind—women are not only expected to exhibit
attributes that are social- and service-oriented (communal) to be a
successful woman, but are also expected to exhibit the attributes that
are achievement-oriented (agentic) to be a successful leader.”” If
women are not bringing in business or racking up billable hours in the
legal profession, they are seen as lacking the skills required to be
leaders. However, if women attempt to achieve these goals using the
same methods as their male colleagues, they are similarly disdained
and face professional disapproval.”® Finally, situational factors, such

*1d. at 144.
*Id.
*% Some studies have even defined leadership styles as “acting like a man versus
acting like a woman.” Id. at 146.
" Madeline E. Heilman, Description and Prescription: How Gender Stereotypes
Prevent Women'’s Ascent Up the Organizational Ladder, 57 J. SOC. ISSUES 657, 658
(2001); Carli & Eagly, supra note 38, at 128 (citing Virginia E. Schein, 4 Global
Look at Psychological Barriers to Women'’s Progress in Management, 57 J. SOC.
ISSUES 675-88 (2001)).
Looking at the international managerial stereotype items illustrates rather
dramatically the unfavorable way in which women are viewed, especially
among males. Male management students in five different countries and
male corporate managers in the United States view women as much less
likely to have leadership ability, be competitive, ambitious, or skilled in
business matters, have analytical ability, or desire responsibility.
Schein, supra at 683.
% A Supreme Court case involving discrimination on this exact topic involved an
accounting firm and Ann Hopkins, a female senior manager who was denied a
partnership. See Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). She had
“played a key role” in negotiating a $25 million contract and was praised for her
work, which was recognized to be “virtually at a partner level.” Id. at 233-34. Yet
she was denied partnership because the firm claimed that she had problems with
“inter-personal skills,” was “macho,” and “overcompensated for being a woman.”
Id. at 234-35. This case was remanded because the lower courts had used the
incorrect evidentiary standard. /d. at 258. On remand, the district court found that
the employer was liable and that the proper remedy was an order declaring that
Hopkins be made a partner and paid over $300,000 in backpay. Hopkins v. Price
Waterhouse, 737 F. Supp. 1202, 1216-17 (D.D.C. 1990). The Court of Appeals
affirmed the decision. Hopkins v. Price Waterhouse, 920 F.2d 967, 970 (D.C. Cir.
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as expectations about gender roles regarding women and parenting;”
career/family conflict;’® and the types of law deemed “acceptable”

1990). Price Waterhouse is indicative of how the professional world reacts to
women attempting to fit a male stereotype of leadership.

%Y Women are often perceived as lacking aspirations to reach leadership levels
compared to men, and this is often cited as the reason women “opt-out” of
promotions or leave work when they get pregnant. Barnett, supra note 47, at 155-57.
In fact, data from representative samples show that women are not opting out based
on a desire to be at home, but in fact “intend to work and have families,” and that
“their career ambitions mirror those of their male counterparts.” Id. at 156. In
reality, the reason that women left work upon becoming a mother is that they were
being “pushed out” of work. Id. at 155.

60 Along these same lines, even if a law firm does have a “family friendly” policy
permitting part-time schedules, lawyers are reluctant to take advantage because of
fear of professional repercussions. A.B.A. COMM’N ON WOMEN IN THE PROFESSION,
CHARTING OUR PROGRESS: THE STATUS OF WOMEN IN THE PROFESSION TODAY 6
(2006), available at
http://www.americanbar.org/content/dam/aba/migrated/women/ChartingOurProgress
.authcheckdam.pdf. [hereinafter CHARTING OUR PROGRESS]. This problem is even
worse for women of color. “An African-American lawyer noted that women of color
who are the first women in their families to become college graduates or
professionals often lack the social and professional contacts needed to develop a
client base.” Id. at 6. These “[m]ultiple and often competing demands from major
life roles almost invariably create conflict and stress,” and career-family conflict is a
common occurrence for women. KLENKE, supra note 37, at 179. Compounding this
fact is that, if a woman does decide to stay in the work force, she essentially has a
second job at home. /d. The reality is that, despite evidence of men participating
more in household tasks, “sex-role distinctions [still] persist when it comes to the
division of labor at home, with women continuing to handle the lion’s share of
domestic and childrearing obligations.” Id. Thus, if women decide to stay in the
work force, they face conflict between their societal and career demands. In the
workplace, women lawyers are judged as insufficiently aggressive, too emotional,
and not as serious about their careers as men, and when they do choose (or are
pushed) to “opt for family leave or report sexual harassment, these stereotypes are
reinforced.” CHARTING OUR PROGRESS, supra at 5 (quoting A.B.A. COMM’N ON
WOMEN IN THE PROFESSION, UNFINISHED BUSINESS: OVERCOMING THE SISYPHUS
FACTOR 13 (1995), available at
http://www.americanbar.org/content/dam/aba/migrated/women/publications/unfinish
edbusiness.authcheckdam.pdf). On top of these pressures, of the women who do
reach leadership positions, their successes are rarely given credit in the news while
their failures are immediately credited to an inability to balance “work and family,”
an allegation that is not similarly thrown at men for their similar failures. Barnett,
supra note 47, at 156-57. “[W]hen Brenda Barnes resigned from a high-level
position at PepsiCo, a media feeding frenzy ensued, full of stories saying that she,
and by extension other women, couldn’t handle work and family.” /d. at 156. Sara
Lee Corporation subsequently hired Barnes as president, and she now heads a
corporation that has operations in fifty-eight countries and employees of 137,000
people worldwide, but the media did not report her work in this position. /d.
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based on gender,®' all similarly impact women’s successes in the legal
profession, and all are similarly impacted by gendered assumptions
stemming from the medical community. So it is not necessarily
women’s natural inclinations or a pull to the home that takes women
out of the running for leadership, it is instead the stereotype of the
“natural order” that pervades the occupation and dictates who leads
and who follows.”> By citing the “natural order,” these stereotypes
seem to stem from medicine’s understanding of biology and gender.

While much research has been put forth on the barriers to
women’s progress in the medical and legal fields, one area that has not
been fully delved into in either arena is the interaction between science
and medical understandings and their incorporation into the legal
system. Further, the extent to which the medical view of gender may
have shaped these double binds has not been examined. Only by
exposing every barrier that early women lawyers encountered may
scholars illuminate the discussion of the struggles modern women
lawyers face today.

%! This has a component that is influenced by scientific and medical understandings
about gender as well. Within the legal profession, certain types of law are seen as
more acceptable based on gender. For example, women have historically been more
societally accepted in family law, as it is seen as a natural extension of their societal
role as a woman and mother. The history of women in law supports that women
were pushed into family law.
As women began to practice law, many were steered into areas where the
practice fit the image of a woman lawyer. One of the areas where women
were seen as a good fit by the legal gatekeepers was family law, with almost
half of all women lawyers practicing some family law in 1967. Male
attorneys viewed family law as a less than ideal practice area because so
much of the practice involves interpersonal issues rather than strictly legal
issues. Family law is also considered a lesser field because it is associated
with a smaller income.
Sheila Simon, Jazz and Family Law: Structures, Freedoms, and Sound Changes, 42
IND. L. REV. 567, 579 (2009) (footnotes omitted) (citing CYNTHIA FUCHS EPSTEIN,
WOMEN-IN LAW 102-03, 111 (1983)). Unfortunately, the author notes that
“[s]teering women into family law continues. In a 2004 American Bar Association
publication on women in law, in a section on career choices, [it states:] ‘[F]ields
involving representation of women and children, like family law, have been
considered naturally suited to women lawyers.”” Simon, supra at 579.
62 Barnett argues that the underlying reason why leadership is so gendered is that
there is “an unspoken but firmly held belief that there is natural order in which males
are innately and uniquely endowed to take charge, whereas females are innately and
unique endowed to take care.” Barnett, supra note 47, at 151. In this scenario, men
are naturally equipped to lead while women are naturally equipped to follow. She
argues that the belief in the natural order “permeates our thinking, our expectations,
our perceptions of the world, and our pedagogy.” Id. at 151-53.
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As discussed above, medical understandings carry with them
the weight of expertise, experimentation, and raw data, which—in
practice—afford them great weight.”> Arguably, the weight they carry
is doubled if they are adopted into common law parlance by the courts,
because then they have the weight of the law as well as of science
behind them. If subtle (or not so subtle) biases existed in medical
diagnoses or assumptions about gender, they may have subconsciously
shaped expectations about women in society and in the law. Pulling
apart medical authority on gender shows that these understandings,
under the weight of medical and scientific authority, did in fact hold
women back, relegating them to their traditional gender roles and
keeping them out of the legal profession.® 1 refer to this as
“medicalizing gender,”® borrowing from the sociologists who coined
the idea of “medicalization” in the 1950s.%

[M]edicalization is primarily a matter of defining
already-problematic behaviors in medical terms [and]
consists of defining a problem in medical terms, using
medical language to describe a problem, adopting a
medical framework to understand a problem, or using a
medical intervention to ‘treat’ it. Medicalization occurs
when a medical frame or definition has been applied in
an attempt to understand or manage a problem.®’

Each part of this definition has been applied to women based
on their gender. Any behavior that would increase their position in
society, such as seeking an education, pursuing a profession, or acting
in a way that would eschew traditional sexual, gender, or family roles,
was immediately branded as an illness and relegated to the medical
community.68 Thus, it was medicalized. The crux of the discussion,
however, is examining how this medicalization actually functioned to

83 See supra Part 1.

64 Riska, supra note 10, at 82.

% In my discussion, I refer to “medicalizing gender” as the attribution of biological

inferiorities as intrinsic to the female gender by the medical community, and how it

subjugated early women lawyers.

66 The power of medicine to define and regulate social action was introduced
by Talcott Parsons, who, in 1951, wrote about medicine’s role in controlling
deviance and, in the process (in true functionalist fashion), reproducing and
strengthening the social order by holding the sick accountable to dominant
social norms of productivity—a function that was beneficial to all.

MEDICALIZED MASCULINITIES, supra note 10, at 2; see also PARSONS, supra note 10.

" MEDICALIZED MASCULINITIES, supra note 10, at 3.

68 Riska, supra note 10, at 82.
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hold back women as lawyers. I break the discussion down into three
parts: how women implemented this medicalization of their gender by
self-diagnosing and limiting their own progress as lawyers; how
society implemented this medicalization and limited women lawyers
through expectations of societal “spheres”; and, finally, how courts
incorporated medicalization into laws and placed legal barriers on
women’s progress as lawyers.

IV. THE IMPACT: INTERNALIZED VERSUS EXTERNALIZED ADOPTION OF
MEDICAL THEORIES ABOUT GENDER

A. Symptoms, Diagnoses, and Treatments: Shaping the Discussion of
How Women Viewed Themselves

In order to facilitate a discussion of how these medical theories
shaped societal views on gender in the context of women entering the
legal profession, it is necessary to split the discussion into three parts.
First, I explore how early women lawyers in the United States
interacted with these medical theories and studies. Only by examining
to what extent early women lawyers were aware of and accepted these
theories can we explore how they may have been held back by them.
This includes a discussion on self-diagnosis based on medical theories.
By understanding, at a threshold level, the limits that these early
women lawyers placed on themselves, we can, in turn, understand
barriers to their progress.  Second, I explore how medical
understanding progressed through the 1900s, including how
pervasively medical theories invaded society as a whole. Here, a
discussion of which medical specialties were considered experts in
“female illnesses” illuminates how ‘“female illnesses” were, in turn,
viewed by members of society. This also requires a discussion of
treatments. Treatments for these “female illnesses” strongly reflected
a desire to return women to their “proper” roles in society to “cure”
them.”” Finally, I will explore as to how medical theories on gender
were incorporated into the U.S. legal system in the context of the first
women lawyers. Here, I examine the language used in court cases—
and, thus, adopted as part of U.S. common law—and explore how
much of that language is shaped by medical understanding.

% Id. (noting that “the medicalization thesis has served as a heuristic device ... to
reinforce women’s traditional sex role”).
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B. Symptoms: Self-Diagnosing

The issue of women’s health and sexuality was one that, much
like today, was at the forefront of the minds of early women lawyers.”
“[The] debate about women’s physiological a