University of Tennessee Law

Legal Scholarship Repository: A Service of the Joel A. Katz Library

UTK Law Faculty Publications

2-21-2018

Reverse Exactions

Gregory M. Stein

Follow this and additional works at: https://ir.law.utk.edu/utklaw_facpubs


https://ir.law.utk.edu/
https://ir.law.utk.edu/utklaw_facpubs
https://ir.law.utk.edu/utklaw_facpubs?utm_source=ir.law.utk.edu%2Futklaw_facpubs%2F84&utm_medium=PDF&utm_campaign=PDFCoverPages

KNOXVILLE
COLLEGE OF LAW Research Paper Series

Legal Studies

Research Paper #315
February 2018

Reverse Exactions

Gregory M. Stein

26 William & Mary Bill of Rights Journal 1 (2017)

This paper may be downloaded without charge
from the Social Science Research Network Electronic library at
http://ssrn.com/abstract=2933013

Learn more about the University of Tennessee College of Law:
law.utk.edu


http://ssrn.com/abstract=2933013
http://law.utk.edu/

REVERSE EXACTIONS

Gregory M. Stein

ABSTRACT

When an owner applies for a permit to use propiery certain way, the gov-
ernment body with jurisdiction can either deny pleemit, grant the permit outright,
or grant the permit subject to conditions. Thesalitmns—known as “exactions™—
must meet two constitutional thresholds. Firsttéhlaust be a close linkage between
a problem the owner’s project will create or exhedg, such as increased traffic
caused by a proposed new shopping mall, and tfetienahe government proposes,
such as the dedication of land for a new right-tame. Second, the condition the
government suggests must be proportional in magita the problem. The ex-
action must meet this two-part test even if theliappt rejects the government'’s
proposal and decides not to proceed.

The Supreme Court’s goal in adopting these rulestavansure that the govern-
ment does not obtain for free property rights thatherwise would have to pay for.
In other words, the test presupposes that the gowaart is obtaining a benefit from
imposing the exaction. That presupposition is wrfmrgwo reasons. First, a prop-
erly designed exaction does not create a beneférfgone. Instead, it mitigates the
negative effects the applicant is imposing on @ghbors. Second, the mitigating
effects of the exaction inure to those neighbotsrast to the government itself: the
government typically gains nothing, because theeguwent is not acting in an
enterprise capacity. Rather, the government isrsg@s a referee, mediating be-
tween the competing property rights of an applidhat seeks to develop its land
and members of the broader community who do not tteair own property rights
impaired by a neighbor’s intensified use. If a gowmeent agency fears takings lia-
bility under this stringent test and decides tagthe permit unconditionally or to
impose conditions that are too weak, it is strikimgunfair balance between these
competing property rights and allowing the applidarimpose external costs on its
neighbors. The current test, in short, tips théesaa favor of applicants by pushing
government bodies toward proposing weak or no ¢immdi.

* Woolf, McClane, Bright, Allen & Carpenter Distingahed Professor of Law, University
of Tennessee College of Law, gstein@utk.edu. | didikk to thank Betty Smith and the
T&K Elam Faculty and Student Support Fund and thevérsity of Tennessee College of
Law for their generous financial support for myaasch. | would also like to thank Jeanette
Kelleher, John Lovett, and Tim Mulvaney, along vilie participants at the Association for
Law, Property, and Society Meeting held at the Ersity of Michigan, the Texas A&M Real
Property Schmooze, and a University of Tennesseeltiyg=orum, for their many helpful
comments and suggestions.
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This Article argues that members of the broadermoanity should be permitted
to counter this inequity by bringing reverse exactlaims, challenging particular
government impositions as insufficient to offset tiegative effects of an applicant’s
proposed development. Like traditional exactionnetabrought by permit appli-
cants, these reverse claims would succeed ordaédon the Court’s two existing
criteria, namely (1) the degree of linkage betwiberproblem and the condition the
government exacted and (2) the magnitude of thdition. This claim, however,
would be viewed from the opposite perspective. fidighbors would argue that the
government’s granting of consent with inadequatelitions attached effects a com-
pensable taking of their own property rights. Itraditional exaction claim, the
wronged landowner receives compensation thatimatiely paid by the beneficiaries
of the government’s over-exaction, typically taxpay here, the wronged neighbors
would be compensated from funds the governmentdwaise from the applicant
that received a permit without initially paying thel cost of its own externalities.

INTRODUCTION . . o sttt e i e e e e e e e e e e e e e e e e 3.
. HOWDIDWEGETHERE? . . . ... e e e 6
Il. THE CENTRAL FALLACY OF THE COURT SEXACTION DOCTRINE. .. ....... 7
A. The Court’s Incorrect Assumption that GovernmémesActing
as ENtrepreneurs. . . ...t 7
B. The Risks of Improper Government Behavior Are inotlve Exaction
SettiNg . . 9.
C. Exactions Often Are Wise, Middle-Ground Compresiis. . ... .... 13
D. The Court Has Shown Little of its Traditional Befhce to Governments
that EXaCt . ... ... 18
E. The Point of Most Exactions Is to Internalize &pplicant’'s Costs . . 20
F. Summary of the Court's Central Fallacy. . .................... 21
. TWOPOSSIBLESOLUTIONS . .« o oottt ettt e e et e e e e e e e 22
A. Re-Examine the Court’s Exaction Case Law. . ................ 22
B. Recognize Reverse ExactionClaims ........................ 24
1. TheNollan Prong of a Reverse Exaction Claim ............... 26
2. TheDolan Prong of a Reverse Exaction Claim.............. 9.2
3. The Source of Any Compensation Award Followirguecessful
Reverse Exaction Claim. . .......... ... . i, 31
4. NollanandDolanas lllustrations ............... ... .. ...... 45
5. Ways in Which Reverse Exactions May Not Precibéityor
Traditional Exactions. . . ............. i 50
6. Concerns Recognition of Reverse Exaction ClainghiRaise and
Responses to Those Concerns . . .. 55
7. Should the Neighbors Be Entltled to Any of thepAq:ant s Increase
iNValue? . ... e 62

CONCLUSION . o sttt e e e e 63



2017] REVERSEEXACTIONS 3

INTRODUCTION

The Supreme Court’s exactions test is designedlnbe the rights of an ap-
plicant seeking to intensify its use of land aggihe rights of a broader community
that does not wish to be burdened with spillovéea$ resulting from that intensi-
fied usageé.However, the Court’s three exaction decisions aqaish this goal only
partially while concurrently placing burdens ansks on the government boély.
Governments face significant liability if they doeind to have exacted too muth.
Liability concerns pressure governments eitherremgtoo many permits outright
or to impose permit conditions that are too limitekk a result, some applicants do
not pay the full cost of their increased use, wkidene neighbors bear costs that
should more appropriately be shouldered by theyphat caused them.

This problem can arise in numerous different wayeetail establishment that
expands its building and parking area, for exampley cause some of the storm-
water that previously absorbed into the grounditerts flow instead onto neighbor-
ing property, increasing the risk of flooding negatlit would be entirely appropriate
for the government to require the applicant to adslthis problem by conditioning

! As of 2013, all nine Justices—eight of whom arkati the Court as of this writing—
agreedSeeKoontz v. St. Johns River Water Mgmt. Dist., 13%8.2586, 2595 (2013id.
at 2604-05 (Kagan, J., dissenting).

2 See idat 2595 (majority opinion); Dolan v. City of Tight512 U.S. 374 (1994); Nollan
v. Cal. Coastal Comm'n, 483 U.S. 825 (1987).

® See, e.gNollan, 483 U.S. 825.

* This Article uses the term “permit” loosely, witretintention of including government
issuance of a building permit, approval of a sulsitiwm plat, approval under environmental
or historic preservation laws, and even rezonikgsile these and similar actions differ in
important ways, in all cases an applicant needgakernment’s approval before it can pro-
ceed. The relevant common feature is that the govent has the discretion to refuse the
permit for legitimate reasons. Thus, the term “gefras used here, is not meant to include
purely ministerial actions, such as issuing a gdgermit upon confirmation that an ap-
plicant is licensed or has procured the minimunuiregl insurance.

® This Article uses the term “neighbors” broadlyirtolude any member of the commu-
nity who might be affected by pollution, degradatiaf ground water, and other similar
effects of intensified land use in the generalnitgi The term as used here is not limited to
parties whose land is immediately adjacent todh#tte permit applicant. It is possible that
a court might apply rigorous standing requiremeatthe types of claims proposed in this
Article, such as those required Warth v. Seldin422 U.S. 490 (1975), in which the Su-
preme Court required the plaintiffs to establishacly that they were the proper parties to
seek judicial resolution of a dispute. Note, howetkeat theWarth plaintiffs did not assert
that the government had taken their property witlommpensationld. at 493. If a court
were to applyWarthto the arguments discussed below, then the teergtibors” might need
to be restricted to residents of the jurisdictibatimposes the exaction and might preclude
residents of nearby jurisdictions from proceeding.

® This hypothetical loosely tracks the factdaflan, 512 U.S. at 377-83.
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its approval on the applicant’s regrading of itsxdand and creation of a detention
pond’ The exaction protects the neighbors’ propertytdgiyainst unwelcome in-
cursion by the applicafifThe applicant enjoys the economic benefits afiilarged
establishment but must internalize the costs dgept would otherwise shift to nearby
property owners.

Part | reviews this doctrinal problem by explorthg three Supreme Court cases
to address the issd®The latest case sets forth, in exceptionally claaguage:
(1) what the problem is; (2) how the Court belietrest its doctrine addresses the
issue fairly; and (3) the dissent’s prediction fué tikely fallout of inappropriately
tilting the playing field toward applicants.

Part Il explains the central fallacy of the Counrfsinions, namely its assump-
tion that government bodies benefit personallyiyydsing exactions on applicants.
This Part demonstrates that the objective of act@ais not for the government
to enrich itself by acquiring a property right fits own usé*! Rather, the govern-
ment seeks to ensure that other stakeholders wihauffier from the applicant’s
intensification in use do not bear an unfair pariid the resulting cost$.The goal
of an exaction is to internalize the applicant'teexalities, thereby ensuring that the
party causing a new problem pays all the expensesnaediating it rather than
shifting those expenses to owners nead?ly.short, the government is acting as a
referee and not as an entreprenéur.

" Seeidat 382.
¢ Seeid.
® SeeVicki Been,Impact Fees and Housing Affordabili®& QTyscare J. PoL’Y DEV.
& REs. 139, 143 (2005) (discussing how exactions engmuefficiency by forcing the
developer to internalize the full cost of its depmhent).
10 Koontz v. St. Johns River Water Mgmt. Dist., 138852586 (2013)Dolan, 512 U.S.
374; Nollan v. Cal. Coastal Comm’n, 483 U.S. 82932).
1 See infraPart 1.
12 See infraPart 1.
13 SeeBeen,supranote 9, at 143:
[B]y requiring the developer and its customersag o mitigate the
negative effects a development may have on a nergbbd, such as
increased traffic congestion, noise, and envirortelelegradation, im-
pact fees [a type of exaction] . . . may encoueffieiency by making
the developer and its customers internalize tHec@dts of the harms
that the development causes.
14 Seeloseph L. Saxakings and the Police Powef4 YALE L.J.36, 67 (1964):
The precise rule to be applied is this: when aividdal or limited
group in society sustains a detriment to legallyuéred existing eco-
nomic values as a consequence of government gatiith enhances
the economic value of some governmental enterphise, the act is a
taking, and compensation is constitutionally reedirbut when the
challenged act is an improvement of the public d@mdthrough reso-
lution of conflict within the private sector of tkeciety, compensation
is not constitutionally required.
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Part Il proposes two responses. The more radighless likely response is for
the Court to concede that it needs to re-exammexaction doctrine. The more
realistic recommendation assumes that these céeemain good law but sug-
gests that the Court acknowledge that its strietcBan standards are a balancing
device intended to protect not only disgruntleddlaise applicants, but also mem-
bers of the broader community who feel blindsiéfdgxactions, which are intended
to be an equalizing device, can harm the applibgnbeing too invasive or the
broader public by being insufficiently correctitfdunder this second approach, the
Court would recognize reverse exaction claims biciwvimembers of the commu-
nity may challenge exactions as failing the nexnd proportionality tests and
recover compensation, just as unhappy applicanysdmander existing doctriné.

If the government is to serve as referee, courtstmprovide legal recourse to both
contestants.

Cf.Joshua A. DeckeMarkets in Everything and Another View of the Cdthé Religious
Freedom and Coasian Bargainingé SAN.L. & PoL'y Rev. 485 (2015) (recognizing that
some free exercise claims are actually disputesdsst individuals rather than between an
individual and the government).

15 SeeJohn A. LovettProperty and Radically Changed Circumstan@@sTENN. L. REV.
463, 476 (2007) (“[P]roperty law is designed toatesstable environments in which people
can exercise predictable control over the tangilole intangible objects of value in their
world . . . .");cf. Nestor M. DavidsorRroperty’s Morale 110 McH. L. Rev. 437, 442-43
(2011) (discussing how unexpected changes in psopaes can both increase the demoraliza-
tion of those who want their expectations proteeted comfort those who desire flexibility).

6 Sed_ee Anne FennelHard Bargains and Real Steals: Land Use Exacticndsited
86 lowA L. Rev. 1, 4-5 (2000) (arguing that tight restrictions egulatory bargains harm
landowners and communities).

17 At least one commentator has used the term “re\exaetions” previously, but in an
entirely different contexiSeeNicole Stelle GarnetfThe Public-Use Question as a Takings
Problem 71 GEo.WASH. L. Rev. 934, 956-57 (2003) (drawing a parallel betwe@memic
development public use takings by municipalitied aaditional exactions in the sense that
the former involve imposing small burdens—in thenfmf incremental individual expenses
for compensation awards—on numerous local taxpayers

Others have noted the one-sidedness of exactiocisirt® and argued for greater
reciprocity.See, e.gVicki Been,'Exit” as a Constraint on Land Use Exactions: Retking
the Unconstitutional Conditions Doctrin@1 GLuM. L. Rev. 473, 504-06 (1991) (noting
the possibility of under-regulation); Fennsllipranote 16, at 40—-41 (observing that claims
by neighbors who are harmed are “theoretically S but concluding that such an
approach would be both under- and over-inclusiMark FensterTakings Formalism and
Regulatory Formulas: Exactions and the Consequeat€darity, 92 GiLIF. L. REv. 609,
655-56, 655 n.228 (2004) (suggesting that the isplumay lie in state lawgee alsalohn
D. EcheverriaThe Costs dkoontz, 39 \f. L. Rev. 573 (2015) (focusing on the separation
of powers, federalism, and efficiency cost&obnt?; cf. WiLLiAM A. FISCHEL, REGULATORY
TAKINGS: LAW, ECONOMICS AND PouiTics 349-50 (1995) (asking whether such reciprocity
might be undemocratic).
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. How DIDb WE GET HERE?

In Koontz v. St. Johns River Water Management Disfritte Supreme Court
thoroughly reviewed the reasons government bodigese conditions on permits
and the problems these exactions can cféatéhough the Court was divided on the
two main issues the case addressed, the Justieemddargely to agree on these
foundational point$? Justice Alito’s opinion for the five-member majgrbegins
by summarizing the doctrine of unconstitutionalditions, noting that this doctrine
“vindicates the Constitution’s enumerated rightplgventing the government from
coercing people into giving them uf.”

Land use permitting agencies must balance two ictinfy truths. On the one
hand, “land-use permit applicants are especiallgenable to the type of coercion
that the unconstitutional conditions doctrine phbitsi because the government often
has broad discretion to deny a permit that is wiathmore than property it would
like to take.*? Balanced against this concern is the competidgy#zat “many pro-
posed land uses threaten to impose costs on thie phedt dedications of property
can offset.?® Applicants that receive permits may benefit int fii|grimposing ex-
ternal costs on unwilling neighbors. Under existidigctrine, “[ijnsisting that
landowners internalize the negative externalitiegheir conduct is a hallmark of
responsible land-use policy, and we have long Bwelasuch regulations against
constitutional attack? However, government bodies must not use this @xact
power coercively® The dissent agrees, summarizing the prior casasdidesigned
to curb governments from using their power ovedarse permitting to extract for
free what the Takings Clause would otherwise reghiem to pay for?

18 133 S. Ct. 2586 (2013).

19 Exactions are to be distinguished from communityefiés agreements (“CBAs”).
CBAs are negotiated between permit applicants anthaunity groups with no government
participation; thus, due process and takings carscgo not arise. Edward W. De Barbieri,
Do Community Benefits Agreements Benefit CommsRi88CARDOZOL. REV.17731776
(2016). By contrast, exactions are negotiated latywermit applicants and government bodies.

20 Koontz 133 S. Ct. at 259%(. at 2604-05 (Kagan, J., dissenting).

1 Id. at 2594 (majority opinion).

2 d.

% 1d. at 2595.

4 1d. (citing Village of Euclid v. Ambler Realty Co., 2U.S. 365 (1926)). Exactions
also prevent applicants from free-riding on infrasture improvements that have previously
been paid for by otherSeeDaniel D. BarnhizeiGivings Recapture: Funding Public Acqui-
sition of Private Property Interests on the Coa2®&HARV. ENVTL. L. REV. 295, 358 (2003)
(“[E]xactions and impact fees can be viewed noy@d a means of forcing developers to
compensate the community for the new burdens intbbgehe development, but also as a
rough means of recapturing givings arising fromt pasnmunity investments that the devel-
oper seeks to exploit.”).

% Koontz 133 S. Ct. at 2595.

% |d. at 2612 (Kagan, J., dissenting).

N

N
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To strike this difficult balance, the Court had\goaisly required, iNollan v.
California Coastal Commissighi that any government condition bear an “essential
nexus” to the problem it seeks to offé&tinder this test, a condition must serve the
same purpose a permit denial would h&ua.short, there must be a “close . . . fit’
between the condition and the burdéh.”

The Court added a second prong to this exactidnfeesising on the scale of
the exaction, iDolan v. City of Tigard* Not only must there be an adequate cause-
and-effect relationship between the exaction arcettiernality it seeks to mitigate
underNollan, but the exaction also must not be excessive imégnitudé Under
this “rough proportionality” test, “[n]o precise mh@matical calculation is required,
but the city must make some sort of individualizedermination that the required
dedication is related both in nature and extetitéampact of the proposed develop-
ment.’® Although the Court has agreed on the two-partitesill apply, that test
leaves numerous questions open, only some of whéc@ourt has since answeréd.
For example, the Court later held that this tegliap to an applicant that brings a
claim after rejecting the exaction, even though itnclear whether such an appli-
cant has actually relinquished anythifig.

II. THE CENTRAL FALLACY OF THE COURT SEXACTION DOCTRINE

A. The Court’s Incorrect Assumption that Governraeire Acting
as Entrepreneurs

The central flaw of these cases is the Court’'smapsion that government bodies
that impose excessive exactions seek to benefitdblwes unjustifiably at the ex-
pense of applicant§ The Court views land use bodies as nefariousstttat exploit
property owners in need of administrative consgiritriposing unrelated conditions
that enrich themselves impropetly.

27483 U.S. 825 (1987).

% |d. at 837.

2 1d. at 83637 (“If a prohibition designed to accomiplia proper] purpose would be
a legitimate exercise of the police power rathanthtaking, it would be strange to conclude
that providing the owner an alternative to thathisdion which accomplishes the same
purpose is not.”).

% 1d. at 838. More precisely, the Court held that argotion must substantially advance
a legitimate state interedtl. at 834—-35see also infréSection 111.B.1.

3 512 U.S. 374 (1994).

% 1d. at 391.

% 1d.; see also infreBection I11.B.2.

% The Court has since ratified its exaction test imauosly. Lingle v. Chevron U.S.A.
Inc., 544 U.S. 528, 547-48 (2005) (unanimous opinio

% Koontz v. St. Johns River Water Mgmt. Dist., 1338.2586 (2013).

% Seeidat 2596 (calling respondent’s proposed exactiejxtprtionate” and “coercive”);
see alsd\ollan v. Cal. Coastal Comm'n, 483 U.S. 825, 8898(7).

%7 See Koontz133 S. Ct. at 2596.
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Under this view, the government is just anotheloopymistic, profit-seeking prop-
erty owner. Moreover, while a developer can alvesgk a different lender or purchase
building materials and labor from competing vendwnaorkers, public agencies have
a monopoly over permits within their municipal bersf® A developer must cooperate
with the public bodies that control the issuancthefpermits it needs and ultimately
must either accept the best deal it can get frengtivernment or abandon its projé&ct.

Worse still, because the government is the govenhniehas the power to
manufacture opportunities for these occasionsise &rGovernments may adopt
excessive permitting requirements to increaseikieéiood that a desperate appli-
cant later will cough up the necessary concessithgr than forsaking the ability
to use its propert§$. Or governments can build in discretionary stansléndt allow
them the wiggle room needed to wring out compros{fsionically, whileKoontz
treats government like a profit-maximizing propeartyner, it expresses no concerns
about actual private property owners seeking telbgvtheir real estate in ways that
might harm their neighbof$ The government might overreach much like a private
real estate developer would, but an actual reatesteveloper apparently will not.

% SeeFIscHEL supranote 17, at 271 (“The most distinct characteristitkcal gov-
ernments are the lack of alternative decision-ngkimangements . . . and the immobility
of certain assets within their borders.”).

% This is not quite true, as property owners can giaote with their feet” and choose
more owner-friendly jurisdiction&eeBeen,supranote 17, at 514-28 (discussing evidence
supporting and contradicting this hypothesis). Rstdte, however, is an immobile asset that
is cumbersome to liquidate, asdmeonavill end up owning the property in the more heavil
restricted jurisdiction. The owner that decidegxd the jurisdiction will take a loss when
it sells the restricted property to a successdrkhaws how difficult it will be to use and
factors that into the price it is willing to pay.

40" Professor Fischel recognized this point long aggcHEL supranote 17at 342 (“The
communities that collect exactions are the onedhidnge the most regulations. If developers
could do projects ‘as of right,” the community wdidave almost no leverage to exact any
payment beyond property taxes.”).

“1 Fenstersupranote 17, at 634 (“In the absence of judicial intgion, the Nollan]
Court assumed, municipalities would increase thaigaining leverage by producing more
stringent land use regulations, only to waive theexchange for even more beneficial, un-
related amenities.” (footnote omittedyge alsd~ennell,supranote 16, at 15-16 (“If the
government can make rules costlessly, it can ggdton rights to members of the populace
for pure profit.” (footnote omitted)).

42 Koontz 133 S. Ct. at 2595 (“So long as the building pgeisnmore valuable than any
just compensation the owner could hope to recaivéhe right-of-way, the owner is likely
to accede to the government’s demand, no matterimogasonable.”).

3 See generalyGregory M. Stein, David L. Callies & Brian Ride8tealing Your
Property or Paying You for Obeying the Law? TakiBgactions AfteKoontz v. St. Johns
River Water Management DistrictHE ACREL PAPERS283, 300-02 (Spring 2014) (dis-
cussing the Court’s distrust of government actois moting that “the Court expresses no
corresponding concern that property owners, tog, ovarreach.” (footnote omitted)).
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B. The Risks of Improper Government Behavior Amg lrothe Exaction Setting

This Article does not argue that land use agerah@ays act appropriately.
Landowners and their lawyers can cite numeroussdasehich government bodies
behaved improperly—perhaps in the ways describetdrprevious sectidh—in
an effort to increase their institutional wealtllgrower?®> The same can be said for
some of the individuals who act on behalf of thbseies: land use officials are
modestly paid civil servants who serve as gateksefme valuable permits real
estate developers must obtain before they can eddt&iven the potential profits
those developers might earn, it is not surpridiag they sometimes offer—and that
some officials are willing to accept—inappropripggsonal benefits in exchange for
those permité’ The discretionary nature of the land use perngjtfirocess gener-
ates the possibility of everything from minor migdho out-and-out corruption, and
the fairly typical behavior seen in cases suck@ntzfalls far short of that type of
intentional malfeasand.

But the exaction setting inherently includes chettie greatly reduce the
likelihood of this type of calculated overreachiBgactions may be one of the more
mystifying parts of an already murky land use psscéut they are a part in which
government misconduct is less likely to take plddest importantly, exactions
arise not when the government seeks to act onvitsimitiative but rather when the
government responds to a request initiated byafariactof? These typically are
not settings in which the government has pre-axdstilans to acquire land for a
specific government purpo$€The government is not trying to assemble a coleren

* See supréection I1.A.

% See, e.g.Been,supranote 17, at 483—86 (summarizing the potentialatsréhat ex-
actions may produce).

%6 SeeROBERT C. ELLICKSON ET AL., LAND USE CONTROLS CASES AND MATERIALS
332-36 (4th ed. 2013) (discussing the prevalenceoafuption in the land use control
system).

47 See id. Abraham Bell & Gideon ParchomovsRihe Hidden Function of Takings Com-
pensation96 VA. L. REv. 1673, 1694 (2010) (“[Ijn most contexts, even thayhly corrupt
politicians will be unable to or unwilling to takdisguised cash payments. Rather, corrupt
politicians will seek to get paid indirectly. Thayments may take a variety of forms, such
as campaign contributions, business contractsagbciates of the politician, and so forth.”).

8 For a discussion of the distance between the thiear®enefits of exactions and the
ways in which they are employed on the ground Bsk& Parchomovskysupranote 47,
at 1675 (“[T]he desirability of the takings poweitically depends on the law’s ability to
negate the self-interest of politicians and therign their interests with those of the public
atlarge.”); Mark FensteRegulating Land Use in a Constitutional Shadow: Miséitutional
Contexts of Exaction$8 HASTINGSL.J. 729, 737-40 (2007).

49 SeeDolan v. City of Tigard, 512 U.S. 374, 379 (199dg4cribing the application
process for the Dolans).

%0 Occasionally, an applicant seeks to develop land/fich the government does hap-
pen to have particular plans. The California Cda3tenmission exacted an easement from
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parcel, as it might be if it were building a nevhaal or library. It is merely re-
sponding to unpredictable requests from assortetemwhenever they happen to
cross the transom. The scattershot nature of ghlecapon process makes it unlikely
that government bodies can use the exaction panassemble coherent parcels of
property>! Granted, government bodies may use their natevarhge improperly
and may adopt regulations that increase the chahatthey will enjoy this type of
leverage? But the government has too little control over tdiaplicants might do
to engage in the type of pre-planned extortionGbart’'s majority plainly fears?

Nor are these settings in which the governmeniss another entrepreneurial
market actor out to make as much of a buck asit Egactions commonly arise in
settings in which the government itself receivedapefit from the applicant, and
the government often assumes significant liabdliiter exacting property interests.
Although the government lost Dolan,* the facts in that case are fairly typical of
those in which a government exaction seeks to grtite public while allowing the
applicant to proceed.

The Dolans wanted to expand a plumbing supply stoaecrowded area prone
to flooding®” The plans included more than doubling the size®8tore, increasing
the size of the parking lot, and paving the presfipgravel lot;® these modifications
would indisputably increase water runoff into asrénat ran along the property and
were specifically aimed at adding to store traffi€he City of Tigard proposed land
dedications that would allow for increased absorptf ground water and the ex-
pansion of a bicycle pafi.These responses were plainly designed to mititpate

the Nollans similar to 43 others it had alreadyoterd along one stretch of beach. Nollan v.
Cal. Coastal Comm'n, 483 U.S. 825, 829 (1987). Ratian condemning and paying for the
easement, as it otherwise would have had to doCtmemission tried to exact the same
easement free of charge in exchange for grantiadNtilans their permit, or so the Court
believed.ld. at 831. Governments are unlikely to plan this typbehavior, since they ordi-
narily do not know when owners will submit applicats. The Commission just got lucky.

51 Cf. Hillcrest Property, LLP v. Pasco County, 939 Fpsw2d 1240, 1242 (M.D. Fla.
2013),vacated on other groundgs54 F.3d 1279 (11th Cir. 2014) (noting, in a guecess
case, that “to avoid the nettlesome payment of ampensation,’ the Ordinance empowers
Pasco County to purposefully leverage the perngittiower to compel a landowner to dedi-
cate land encroached by a transportation corfid&asco County, if there is no free dedication,
there is no permit.”). The district court descriltigid type of behavior as “not yet commoial.”

52 SeeStein, Callies & Ridersupranote 43, at 300-02 (discussing the Court’s distrust
of government officials but not property owners).

%3 See supraote 36 and accompanying text.

% See supraote 49 and accompanying text.

% 512 U.S. 374 (1994).

% Seeidat 379.

* See id.

% d.

% 1d. at 387.

€0 1d. at 379-80.



2017] REVERSEEXACTIONS 11

negative effects the applicants’ expanded storeldvbave on neighbors and the
general publié¢! The Court found these exactions to meettbkan essential nexus
standard? as the city plainly was trying to ddThe Court’s objection was that the
city demanded more than it needed to achieve tlessits, a second component of
the exaction test that the Court had not mentioné¢bllan.®*

Although a government agency might acquire fae#isuch as these in fee sim-
ple or at least hold an easement, that governreeaives no direct benefit from the
land, while incurring significant costsThe Dolans formulated their plan with the
specific goal of swelling the number of store pas;cand Tigard's exactions were
designed to offset the resulting increases in tafic and floodwater runoff The
city undoubtedly thought it more appropriate fa tolans to pay the remediation
costs generated by their own project, as opposdigtrd’s taxpayer. This ap-
proach is more fair to the public and spares thefam having to raise taxes or
user fees, spend reserves set aside for futuregemses, or reallocate funds ear-
marked for other municipal needs. The city garmerdenefit from this land, as it
would if it were building a new library. It is sifyppreventing public conditions
from worsening.

Moreover, bicycle trails and flood runoff zones baedly cost-free propositions
for the city, which probably would have been betti¢financially by simply reject-
ing the Dolans’ applicatioff. The government will have to purchase or exactrothe
property to complete the two public proje€ttt. will need to pave and maintain the
bicycle path and ensure that the floodway remaiees 6f obstruction&. The gov-
ernment will have to bear all the security costd tont liabilities that arise from
projects such as these while foregoing some ofr¢faé estate taxes the Dolans

o d.
62 1d. at 387-88.
8 1d. at 387.
& 1d. at 386.
% See idat 392-95jd. at 404 (Stevens, J., dissenting).
% |d. at 379-82 (majority opinion).
Professor Sax noted early on the unfairness ofinieguaxpayers to pick up the tab
when the government is acting to resolve disagre&eetween neighboring landowners:
“Requiring the public to pay for the costs geneday every situation of conflicting uses
between property owners would wildly expand theheaf the compensation provision of
the Constitution . . . .” Joseph L. S@akings, Private Property and Public Righ8d YALE
L.J. 149, 153 (1971). Such a requirement also impansible land use planning. at 161
(“To bring under the takings clause governmentstrietions designed to mediate between
conflicting interests is to introduce a doctringldity inconsistent with the kind of planning
essential to optimal resource allocation.”).

% See Dolan512 U.S. at 404 (Stevens, J., dissenting).

% SeeTimothy M. MulvaneyExactions for the Futuré4 BAYLOR L. REv. 511, 527-28
(2012) (addressing issues of land assembly).

0 See Dolan512 U.S. at 404 (Stevens, J., dissenting).

67
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previously paid? It will have to field complaints, and perhaps edefiend against
litigation, from unhappy citizens every time thé&e major traffic jam or a heavy
rainstorm. In undertaking these public projects—esstated in part by the Dolans’
desire to enrich themselves at the community’s Bg@e-it is embarking on civic
ventures that will create extensive ongoing obiayet and from which it receives
no institutional benefit beyond its typical fungatiof serving the publi€ Some
government bodies that foresee these long-terrtlydasks would simply deny the
Dolans’ permit request outright, rejections unljkel lead to takings liability under
the more flexiblePenn Centraktandard? It is hard to imagine that governments
will scheme to use exactions as a way to expanid tiveenues or land holdings
when, in many cases, these governments would lber lnét simply denying these
controversial, costly, and often unanticipated pereguests?

Even in cases in which it appears that a governmsetity receives some in-
dividualized benefit, that benefit is often illugoinclusionary zoning offers a useful
examplée’® At first glance, an inclusionary zoning schemewimich, for example, a
developer is legislatively required to include gaie number of affordable units before
receiving a permit to build a market-rate resid@mtroject) seems to relieve govern-
ment of the need to build the affordable unitslfit§eThis example features some,
but not all, of the attributes of an exactiéiut it is apparent that the government’s

T Seeid.

2 Tigard, for example, “would bear the cost of maiinitey a landscaped buffer between
the dedicated area and the new staick.&t 380 (majority opinion).

3 Penn Cent. Transp. Co. v. New York City, 438 UL, 124 (1978) (applying, when de-
termining whether a regulatory taking has occuragtiree-part balancing test that takes into
consideration the economic impact on the clainthetextent to which regulation has inter-
fered with investment-backed expectations, andidihere of the government actiosge also
James E. Krier & Stewart E. SteAq Empirical Study of Implicit Takings8 WM. & MARY
L. Rev. 35, 64 (2016) (examining implicit takings caseshie lower courts, finding a low
rate of success dhenn Centraklaims, and asking, “Why do lawyers persist ifyéting
these cases to judicial decision when the prosgettccess is so low?'). at 88 (“[I]n state
court practice, relegation to ad hoc adjudicat@srharked the death knell for a takings claim.”).

" Professor Fennell describes this doctrinal anoraalythe worst of both worlds.”
Fennell,supranote 16, at 4. She notes, “It leaves landowneregegbto excessive land use
regulation while constricting their ability to baig for regulatory adjustmentdd. at 4-5;
see alsd_ee Anne Fennell & Eduardo M. PefalvEékactions Creep2013 $p. CT. REV.
287, 300 (“[D]efining the Court’s exactions testémms of bargaining alone risks allowing
the test to slip its bonds and become the basisitte-ranging heightened judicial scrutiny
of land use regulation generally.”).

5 See infranote 77 and accompanying text.

® See infranote 77 and accompanying text.

7 It remains to be seen whether the Court will tiregltisionary zoning, typically mandated
by statute, in the same manner as it treats exactises, which arise following individual-
ized administrative responses to permit requests.Shme question arises with respect to
incentive zoning, under which a developer recevgsitutory bonus in exchange for provid-
ing a public service such as open space or dayfaailéies. See, e.g.Cal. Bldg. Indus.
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role remains that of a mediator and not an entrequne By increasing the number
of market-rate units, the developer is contributingn affordability problem and
furthering a need for schools, firefighters, polaféicers, mass transit, and open
space? A legislature might reasonably conclude that tieseloper needs to con-
struct subsidized units or amenities as a meaw$fgétting the impact its project
will have on neighborhood affordability and qualitylife.”

In cases such d3olan, an applicant chooses to enrich itself in a way thay
harm its neighbor¥.No one should be surprised or troubled by an o\wmpeocliv-
ity to earn more money from its real estate. Th@er question, though, is who
should pay the increased monetary and in-kind puits this intensification in use
will generate. There is no reason why applicantsikhfoist on unwilling neighbors
the costs of remediating these problems, inclutheglirect expense of responding
to new civic problems, the indirect expense of oedliproperty values nearby and
the resulting drop in assessed valuation, or thénd cost of a lower quality of life
than the government deems suitdblmstead of simply granting or denying the
request, the City of Tigard catered to the Dolatesires by pursuing the thornier
option of finding a palatable middle ground and mgkthe Dolans pay for the
problems they would createThis is hardly the type of governmental extortibe
KoontzCourt would decry two decades latér.

C. Exactions Often Are Wise, Middle-Ground Compsasi

Exactions are compromises proposed by a governhteuato mediate between
incompatible uses of adjacent or nearby frdeally, they are sensible, incremental

Ass’n v. City of San Jose, 351 P.3d 974, 979 (@aL5) (finding such fees not to be
exactions); 616 Croft Ave., LLC v. City of West Halood, 207 Cal. Rptr. 3d 729, 732 (Ct.
App. 2016) (finding similar impositions not to beaetions)cert. denied2017 WL 1064331
(Oct. 30, 2017).

8 For a discussion of the degree to which privateiped public open space require-
ments accomplish their goals, see Sarah Schirther,'Publicization” of Private Space
103 lowA L. Rev. (forthcoming 2018).

9 Seeid.

80 See512 U.S. 374 (1994).

81 See, e.gHallmark Inns & Resorts, Inc. v. City of Lake Csyo, 88 P.3d 284, 293 (Or.
Ct. App. 2004) (“[W]ithout the pathway, the devetognt would impede the flow of pedes-
trian and bicycle traffic from an adjoining resitiaharea to an adjoining shopping center.
The pathway removes that impediment. The neechiopathway is directly related to the
development itself . . . .").

8 See Dolan512 U.S. 374.

8 SeeKoontz v. St. Johns River Water Mgmt. Dist., 1338.2586 (2013).

8 Seelisa Grow Sun & Brigham DanielExternality Entrepreneurisn®0 U.C DAvIS
L. Rev. 321, 333 (2016) (“[T]he externality entrepreneun choose what counts as an
‘externality’ so long as she can successfully pgdsuothers of that understanding.”); John
A. Lovett, The Symmetry Heuristic: American Property ThedByksative Virtue or Irresistible
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compromises that are more beneficial overall thidreea denial or an unconditional
grant: the applicant can proceed but must offsaesaf the negative consequences its
change in use will force others to b&afhe applicant ends up better off—though
not as well off as it had hoped—by receiving a able permit and undergoing the
more modest expense of mitigating the burden ibises on otheS.The neighbors
end up no worse off, thanks to the layer of pratedhe government permitting pro-
cess provide¥. Thus theKoontzCourt’s presupposition of rogue government agen-
cies that must be reined in through strict judioiarsight is often off the mark, and

it places courts in the position of having to uragiumerous local, fact-intensive land
use battle§®

Curse?(forthcoming 2017) (on file with author) (notinigatt judges do not merely enforce
rights and liberties “but rather . . . mediate tielaships between individuals”).

Note that the “adjacency” of the incompatibilityndae physical, temporal, or botbee
Bruce R. HuberTemporal Spilloversin ENVIRONMENTAL LAW AND ECoNoMIcsS (Klaus
Mathis, ed.) (forthcoming 2017) (manuscript at f&}p://ssrn.com/abstract=2820730 (dis-
cussing “uses of land that deliver present benketitentail residual risks after the cessation
of the beneficial use”); J. Peter Byrne & KathrynZqla, Climate Exactions/5 Mb.L. Rev.
758, 777 (2016) (“Regulators should account forsthgt climate change will affect the cur-
rently calculated impacts (e.qg., recreation) oéeadopment in the future, as well as how the
project may exacerbate future risks of climate geaimpacts to neighboring properties.”).

% See generally Koont233 S.Ct. 2586.

% |f the burden of the project on others exceedsbthmefit to the landowners, then a
properly calculated exaction will make the projectlesirable to the applicant, which will
not proceed. This is a classic case in which iatierimg an externality prevents a project that
should not advance from advancing—the applicanefisness than the community as a
whole will suffer. In fact, if the applicant alswoed the burdened parcel, it would not move
forward with the project because its personal cestdd exceed its benefitSeeSax,supra
note 67, at 172 (observing how solitary owners madiiuinternalize their own costsgf.
Daryl J. LevinsonCollective Sanction$6 SAN. L. Rev. 345, 402 (2003) (“When ineffi-
cient takings occur, the wrongdoer might usefully ientified as the constituency that
benefits from the taking while externalizing thestsoonto other members of the community.
Presumably, it is the political support of this stituency that causes elected officials to go
forward with the taking.” (footnote omitted)).

8 This is an illustration of Pareto efficiencydRARD A. POSNER ECONOMICANALYSIS
OF LAW 17-20 (8th ed. 2011) (defining Pareto-superiarda&tions as those in which one
person is better off and no one is worse off). miighbors may actually end up better off
than before, depending on the terms of the exaetiwh each neighbor’s particular cir-
cumstances. The owner next door to the DolansgXample, enjoys proximity to a new
bicycle path but is burdened by the greater tradffeceDolans’ larger store will attract. That
burden, though, may lead to increased trafficeakighbor’s establishment. Whether a neigh-
bor ends up better off or simply no worse off wilry from neighbor to neighbor and may
be impossible to calculate in advance. The agergya is to maximize the odds that no
neighbor ends up worse off as a result of the ptoje

8 Penn Cent. Transp. Co. v. New York City, 438 U, 1.24 (1978) (“[T]his Court, quite
simply, has been unable to develop any ‘set fornfml@etermining when [just compensation
is due] . . . ."); River Park, Inc. v. City of Hitgnd Park, 23 F.3d 164, 165 (7th Cir. 1994)
(decrying the proliferation of federal land usees)s
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Koontzportrays government bodies as habitual wrongdbatsnust be closely
monitored, lest they cross constitutional lines méhar they believe they can get
away with it® The Court describes the St. Johns River Water emant District
as seeking “to evade the limitationd\afllan andDolan”*° and possibly “pressuring
someone into forfeiting a constitutional right . [and] coercively withholding
benefits from those who exercise thetiThe respondent’s actions, according to the
Court, appear “[e]xtortionate” and an exercise afércive pressuré?A contrary
decision “would effectively rendédollan andDolan a dead letter?®

The Supreme Court of Florida comes in for simildiaism, with theKoontz
Court stating that Florida’s high court “blessdwe[District’s] maneuver” and thereby
“effectively interred”Nollan andDolan.** The thrust of the Court’s discussion here
is that it cannot trust state government offic@lsfor that matter, the justices of the
state’s highest couft.While government officials may sometimes behaverop-
erly, the Court’s analysis assumes that this isgdarue, despite the fact that courts
show great deference to land use officials in yearéry other contexXf. The Court
plainly feared that government bodies will take gineatest possible advantage of
an applicant’s intrinsically weaker bargaining piosi.”’

Oddly enough, the Court expresses no similar coscabout land use permit
applicants? It is hardly outlandish to postulate that a propewner that might

89 133 S. Ct. at 2594-95ge alsdBtein, Callies & Ridersupranote 43, at 300-02.

% Koontz 133 S. Ct. at 2595.

% d.

%2 1d. at 2596.

% d.

% |d. at 2591. The United States Supreme Court’s ladeférence to the Florida Su-
preme Court is nothing neBee, e.qg.Stop the Beach Renourishment, Inc. v. Fla. Defp'’t
Envtl. Prot., 560 U.S. 702, 714 (2010) (4-4 decisidlt would be absurd to allow a State
to do by judicial decree what the Takings Clausbitts it to do by legislative fiat.”); Bush
v. Gore, 531 U.S. 98, 109 (2000) (“The contest [@on, as it was mandated by the State
Supreme Court, is not well calculated to sustainabnfidence that all citizens must have
in the outcome of elections.”3pe alsarimothy M. Mulvaney,The New Judicial Takings
Construct 120 YALE L.J.ONLINE 247, 266 (2011) (“Justice Scalia’s opinion for {B¢op
the Beach Renourishmémiurality exudes distrust for state court judgitseon questions
of state property law . . . .").

% Koontz 133 S. Ct. 2586.

% See infraSection 11.D.

9 SeeDaniel P. SelmiTakings and Extortion68 RA. L. REv. 323, 354 (2016) (“The
extortion narrative presumes that local officiads/é considerable power and will unfairly
use it to coerce developers.”).

% Nor does the dissent, which appears to have caadilyegreater faith in actors on both
sides of this questiosee, e.gKoontz 133 S. Ct. at 2608 (Kagan, J., dissenting) (“Ne o
has presented evidence that in the many Statemidgcto apply heightened scrutiny to
permitting fees, local officials routinely shortaiit Nollan andDolan to extort the sur-
render of real property interests having no retatima development’s costs.”).
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profit greatly by receiving a discretionary pereiuld overreach in much the way
the Court sees the government as having dok@antz®® And unlike the typical
government official that denies a permit requesig@aplicant that receives a permit
enjoys direct financial benefit8) That is why owners apply. The Court worries that
a public entity charged with protecting the comntyiaind mediating among con-
flicting land uses might bully permit applicants beems unconcerned that a developer
seeking to maximize its profit might harm its neighs’®*

Institutional safeguards serve as a related chegovernment excesst¥3Reall
estate development entities are concerned abointérests of only a small number
of like-minded equity holders and are legally ohti to act for the benefit of their
shareholders or partnéf$.They thus face consistent, undeviating incentizes
maximize the value of their real estate, evendf theans externalizing some devel-
opment cost$* By contrast, land use decisionmakers are eitleated officials,
their political appointees, or the career civiksegits who report to these two groups.
The chair of a board of zoning adjustment typicaiyves at the whim of a mayor
who must answer to voters at regular intervalsraagl be pondering her chances
for higher officet® Rather than focusing only on enriching a small banof equity
holders, that chair may idealistically strive toveethe general public or may more
cynically do whatever it takes to hang onto his.f8b/oters are likely to have a
broad range of views as to how restrictive perngtifficials should be, and con-
sistent overreaching in any direction will likelg bontested’

% |d. at 2586 (majority opinion).

100 See, e.gDolan v. City of Tigard, 512 U.S. 374, 379 (19¢#)plicant sought building
permit to double the size of her store and to gtedpace for complementary businesses).
101 SeeBeen,supranote 17, at 487 (noting that the nexus test “igadhe role that

exactions play as ‘damages’ for the injuries tleataelopments cause to the public”).

102 1d. at 505 n.150 (describing the public’s ability tegsure elected officials directly or
indirectly).

193 Daryl J. LevinsonMaking Government Pay: Markets, Politics, and thledation of
Constitutional Costs67 U.CHI. L. Rev. 345, 354-55 (2000).

104 SeeFenstersupranote 17, at 648-52.

105 Cf. Jerry L. Anderson, Aaron E. Brees & Emily C. Reg@n A Study of American
Zoning Board Composition and Public Attitudes TavAoning Issue<t0 URB. LAW. 689,
689-90(2008)(noting that land use decisions are made by lod=ligistrative bodies ap-
pointed by elected officials).

106 SeeMichael B. Kent, JrYiewing the Supreme Court’'s Exactions Cases Thralugh
Prism of Anti-Evasion87 U.CoLo. L. Rev. 827, 870-71 (2016) (contrasting the majority
and dissenting opinions iKoontzand their differing views as to how well the pick
process protects applicants).

107 SeeBeensupranote 17, at 505 & nn.150-51 (discussing optiomdlable to unhappy
citizens, including initiatives, pressure on eleatepresentatives, lobbying against specific
applications, and litigation); Sean F. Nol8argaining for Development PoKisontz How
the Supreme Court Invaded Local Governm@nfiA.L. Rev. 171, 192-93 (2015) (empha-
sizing the high degree of citizen involvement ia grocess of land use control).
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These institutional safeguards serve as a remitiaggrbodies that propose
exactions are acting in a representative capaciynat in an entrepreneurial capac-
ity.*°® If the public body were attempting to condemnapplicant’s land to expand
city hall, the government would be acting like asmtrepreneur in need of real
estate, albeit one with less of a profit-making imethan private actors? But an
exaction disagreement is not a dispute betweerbtismess entities competing for
a limited resource each needs. Rather, the govertninoely is acting as a referee,
using its land use powers prospectively to addpessntial incompatibilities that
previously could be addressed only post hoc, undisance law'° Before land use
regulations were common, a neighbor would havedtib for a first mover to build
something intrusive and then bring a tort claimt thaght lead to substantial
damages, a costly injunction, and an overall waktesources!' Today, the gov-
ernment that proposes an exaction can evaluatlvamae whether a project should
proceed and can green-light only those that danmasonably harm the interests
of neighbors??

This is not to suggest that landowners with develept plans can rest easy
knowing that the voters will keep every anti-deysieent mayor in check. Voter
majorities and local views on the real estate itigusnge from strongly pro- to
strongly anti-development in different locales. Baver, the Takings Clause exists
to protect property owners against majoritarianesges’ But in at least some
jurisdictions, property owners know that a pro-depenent voting majority will
likely temper whatever anti-development sentimehts planning commission’s
staff may harbor.

198 SeeKrier & Sterk,supranote 73, at 70—71 (observing that “courts treaegoment-as-
enterpriser cases quite differently from governrammediator cases” and that “courts
apparently consider the political process an adeqei@ck on the behavior of regulators”).

199 See idat 69-70.

110 village of Euclid v. Ambler Realty Co., 272 U.S.8887-88 (1926) (drawing on the
common law of nuisance to justify upholding a @tgoning ordinance).

11 Boomer v. Atl. Cement Co., 257 N.E.2d 870, 872 (NL¥70) (awarding damages in
a nuisance case but denying an injunction becdtise devastating economic consequences
the offender would suffer).

12 SeeBeen,supranote 17, at 487 (“[T]he major flaw of the nexustte. . is that it
ignores the role that exactions play as ‘damageshie injuries that developments cause to
the public.” (footnote omitted)).

113 See, e.gWilliam A. Fischel,Introduction: Utilitarian Balancing and Formalisnmi
Takings 88 @LuM. L. Rev. 1581, 1582 (1988) (“The real regulation problsrone of po-
litical success, that is, of political majoritieaging up on effete minorities.”); Saul Levmore,
Just Compensation and Just Politi2® GONN. L. Rev. 285, 309 (1990) (noting “[a] central
theme of takings law is that protection is offeegginst the possibility that majorities may
mistreat minorities,” and expressing concern altbetrealistic fear that the ganging up will
too often be at the expense of the neighbor whmoist different or most nonconforming”).
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D. The Court Has Shown Little of its Traditionalf®&nce to Governments
that Exact

The Court’s exaction jurisprudence also shows rdtiee deference to govern-
ment actors that its opinions customarily showtimeo land use casé$.In most
land use settings, government actions are prestoegiconstitutional> While the
dissent call&oontz“a run-of-the-mill denial of a land-use permit®the majority
quite obviously disagree$. This reduced deference applies to both the sulbgtan
legal standard government defendants now have ¢t anel to the procedural ques-
tion of which party bears the burden of meeting standard?® After Koontz the
state must meet the Court’s exaction standarddmeader range of cases and also
must produce evidence and persuade the findecof'fa

114 Seekoontz v. St. Johns River Water Mgmt. Dist., 13&86.2586, 2607 (Kagan, J., dis-
senting) (discussing the “significant practicalrhaflowing from the Court’s decisionfee
generallyFennell & Pefialvesupranote 74, at 357 (“INollanandDolan, the Court started
down a path that, if followed beyond a certain paiannot be reconciled with broad judicial
deference to garden-variety land use controlsefsker supranote 17, at 652—67 (criticizing
the Court for scrutinizing exactions far more clgsban other types of alleged takings).

115 A sharply divided Court allowed government bodiestendous leeway in interpreting
the Fifth Amendment’s Public Use Claus&ilo v. City of New LondoB45 U.S. 469 (2005).
The facts of that case surely provide landownettsmore to fear than the factskidontz And
in many unremarkable land use cases outside ekttion context, the Court has been willing
to presume that government actions are constitaftiomost notably ifPenn Central Trans-
portation Co. v. New York Cit¢38 U.S. 104 (1978) (upholding a city’s landmandservation
law), a case Justice O’Connor later called the Gdipolestar.” Palazzolo v. Rhode Island, 533
U.S. 606, 633 (2001) (O’Connor, J., concurrisge alsd.ingle v. Chevron U.S.A. Inc., 544
U.S. 528, 539-40 (2005) (unanimous opinion) (reaffig the centrality oPennCentral).

116 Koontz 133 S. Ct. at 2611 (Kagan, J., dissenting). Tieeetht also notes that “[t]he
majority turns a broad array of local land-use fations into federal constitutional
guestions. . . . It places courts smack in the faidfithe most everyday local government
activity.” Id. at 2612.

17 1d. at 2603 (majority opinionkee als@elmi,supranote 97, at 325 (“[The extortion]
narrative sees local governments not as actingad daith in the public interest, but as fixed
on extorting concessions out of developers. It isagative of unbridled governmental
coercion and, consequently, of extreme judiciardst of local governments.”).

18 Dolan v. City of Tigard, 512 U.S. 374, 391 n.8 (499mposing this burden on the
city); John D. Echeverridh Legal Blow to Sustainable Developméty. TIMES (June 26,
2013), https://nyti.ms/139bHti (“AftelKoontz developers have a potent new legal tool to
challenge such charges because now the legal bofddegmonstrating their validity is on
the communities themselves.”).

19 SeeEcheverriasupranote 118 (“[T]he revolutionary and destructivepstiaken by the
court inKoontzis to cast the burden on the government to juttidymandates . . . . This is
contrary to the traditional court approach of adawg deference to elected officials and
technical experts on issues of regulatory policyMarshall S. Sprung, Not&aking Sides:
The Burden of Proof Switch bolan v. City of Tigard, 71 N.Y.UL. Rev. 1301, 1304—-06
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Worse still for government defendants, the Could e 1987 that a property
owner that prevails on a regulatory takings clararititied to compensation dating
back to the time at which the taking comment®4fter Koontz compensation may
run from as early as the date on which the govemimpeposed the exactidft.In
short, governments defending against exaction sléiave both a tough burden to
carry and much to lose if they cannot carry it.

TheKoontzCourt is highly skeptical that proper land usenplag efforts serve
the public welfaré? The Court does begin by noting the public purpestdorth
in the Florida law that authorizes the respondemhanage the state’s wetlartds.
The Court also recognizes, as noted above, thaatpriproperty rights must be
balanced against the public good and that landesve@mnetimes must internalize
the external costs their use of property imposebein neighbors? But rather than
assuming that land use officials are fair-mindebligtservants who sometimes err,
the Court is plainly concerned that these governnaetors must be vigilantly
watched to prevent or deter frequent deliberatengaoing'* The general tenor of
the Koontzopinion is to protect the constitutional rightspoivate actors that have
a distinct incentive to overreach and to expresmgtconcerns about the hidden
motives of bodies that have long been presumede tsebving the public godd®

(1996) (describing howolan shifted the burden of proof from the property omeethe
government).

120 First English Evangelical Lutheran Church of Gldeda County of Los Angeles, 482
U.S. 304, 322 (1987) (holding “that invalidationtb& ordinance without payment of fair
value for the use of the property during this pérad time would be a constitutionally
insufficient remedy”); Timothy M. Mulvaney)n Bargaining for Developmeri7 RA. L.
Rev.F.66, 67—71 (2015) (tracing the chilling effectkadontzto First English.

21 Note, however, that normal permitting delays arecompensableSee First English
482 U.S. at 321 (limiting the “holding to the fapt®sented, and . . . not deal[ing] with the
quite different questions that would arise in tasecof normal delays”).

122 See, for example, the Florida Water Resources RAet, STAT. § 373.016(1)—(2)
(2016), the statute at issuekoontz which declares its policy as follows:

The waters in the state are among its basic ressugtich waters have
not heretofore been conserved or fully controlle@s to realize their
full beneficial use. The department and the goverhioard shall take
into account cumulative impacts on water resouacesmanage those
resources in a manner to ensure their sustainabilit

123 Koontz v. St. Johns River Water Mgmt. Dist., 1338.2586, 2592 (2013).

124 1d. at 2595.

125 1d. (“[W]e have recognized that regardless of whetlher government ultimately
succeeds in pressuring someone into forfeitingrestitoitional right, the unconstitutional
conditions doctrine forbids burdening the Consitite's enumerated rights by coercively
withholding benefits from those who exercise thgm.”

126 1d. at 2594 (noting that “land-use permit applicants especially vulnerable to the
type of coercion that the unconstitutional condis@octrine prohibits because the govern-
ment often has broad discretion to deny a perrattishworth far more than property it would
like to take”).
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Thus, applicants merely must “bear the full cotiseir proposals,” while governments
have to be scrutinized carefully lest they engag®ut-and-out . . . extortion”

E. The Point of Most Exactions Is to Internalize #pplicant’'s Costs

An exaction forces a permit applicant to devote pkits profit to compensating
its neighbors for the external costs they otherwiseld bear. If the applicant will be
$1,000,000 better off but the neighbors will suf&ternal costs of $100,000, then
any exaction that transfers an amount of at IeE3®$00 and less than $1,000,000
from the applicant to the neighbors guaranteesthieaapplicant still receives a net
benefit while the neighbors suffer no loss, andhaps even benefit themselves. The
community as a whole is better off and enjoys ttogept’'s $900,000 net benefit, no
party is worse off after the exaction and somelloofathem are better off, and a
development that enriches the community overallpraseed?® The only question
is how that net gain of $900,000 is shared.

Most importantly, the developer does not profitgoeally by forcing others to
suffer losses, which means that the governmemrfeqming an essential role exactly
as it should, a point even tk@ontzmajority acknowledge¥? Making exactions un-
acceptably costly or risky for government agengitlforce those agencies either to
grant permits unconditionally or to deny them glitiin settings in which an exaction
might be desirable and equitabi®When this happens, applicants, their neighbors, or
both may end up worse off than befdéteTo the extent th&oontzmajority fears
government action that harms neighboring landownensight even embrace this
Article’s proposals, which are designed to preygvwernment action from harming
someone’s property right¥ These proposals preserve the viability of exastion
while ensuring that they harm neither an applioanbther property owners neari3y.

27 1d. at 2595 (citing Nollan v. Cal. Coastal Comm'n, 48%. 825, 837 (1987)yf. Selmi,
supranote 97, at 376 (concluding that judicial adoptidéan extortion narrative is misplaced).

128 SeePOSNER supranote 87, at 17—20.

129 Koontz 133 S. Ct. at 2595 (“A second reality of the @éimng process is that many pro-
posed land uses threaten to impose costs on thie fhath dedications of property can offset.”).

130 1d. at 2610 (Kagan, J., dissenting):

If a local government risked a lawsuit every tilmaade a suggestion to
an applicant about how to meet permitting critatiaould cease to do
so; indeed, the government might desist altogdtber communicating
with applicants. That hazard is to some extent thaki Nollan and
Dolan; observers have wondered whether those decisamasitclined
some local governments to deny permit applicatitigght, rather than
negotiate agreements that could work to both sidégantage.

131 SeeFenstersupranote 17, at 665 (explaining that rejecting appiama may make the
property owner “significantly worse off than if sheuld bargain freely with the local gov-
ernment over conditions that might win an approyal”

132 See infraPart Il

133 See infraPart IlI.
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F. Summary of the Court’s Central Fallacy

Exaction law today presupposes that governmeniesaatie acting like private
developers and maximizing their own financial weing at the expense of permit
applicants* While this may be true in some cases, a courtldhwat assume this
type of self-interested behavior as a starting jp@overnment bodies charged with
acting in the public interest as referees rathan ts entrepreneurs often have little
to gain by using the exaction power too aggresgiwepoint Professor Joseph Sax
recognized more than a half-century d§dvoreover, they may have much to lose
if they do so, including increasing their recurriagpenses, generating political
backlash, and defending inverse condemnation cldimestutional checks already
minimize the risk of government wrongdoitfVoters will not necessarily oppose
a given project, while permit applicants frequerattg repeat players with sharply
focused interests and the benefit of superior legptesentatio’’ There is no
reason to weaken further the separation of powecdride and long-standing
judicial deference to government bodies, and adytaio reason to do so in a setting
in which misbehavior is relatively unlikely.

If the government is acting as a referee rather #isaa developer, courts should
safeguard its ability to act as a fair arbiter.i@at exaction law, however, does just
the opposite, by tipping the scales heavily in fasbone of the contestant$.
Applicants control both the content and the tintihgvery proposal, while adminis-
trative bodies merely respond to applications ay #irive. Neighbors—the truly
interested counterparties who ultimately have tbetrto lose—may not learn about
applications until they have progressed considgraifdl gained momentum. These
neighbors are playing defense throughout, and éisé dutcome they can typically
hope for is maintenance of the status quo. Theyt orgsinize, retain counsel, and
spend their own money and time—assuming that tlhsggss these two important
resources—with the sole goal of making sure th#éhing changes for the worse.
The burden of proof in an exaction claim is ongbeernment® And governments

134 SeeSelmi,supranote 97, at 338—39 (arguing that elected officidlsseek to extract
benefits from developers for voters).
1% SeeSax,supranote 14, at 63:
[W]hen economic loss is incurred as a result ofegpment enhance-
ment of its resource position in its enterpriseacity, then compensation
is constitutionally required; it is that result whiis to be characterized
as a taking. But losses, however severe, incusedansequence of
government acting merely in its arbitral capacigy ® be viewed as a
non-compensable exercise of the police power.
136 SeeKrier & Sterk,supranote 73, at 71.
137 SeeFennell & Pefalversupranote 74, at 316-17.
138 SeeKoontz v. St. Johns River Water Mgmt. Dist., 133C8.2586, 2607-09 (2013)
(Kagan, J., dissenting).
139 Dolan v. City of Tigard, 512 U.S. 374, 395 (1994).
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that lose exaction claims face potentially budgetting liability undeFirst English
Evangelical Lutheran Church of Glendale v. Courityas Angeles* These factors
constrain public input and intimidate governmendiee whose members already
must answer to elected officials and the people elected them¥* It is hardly
surprising if some government bodies grant theirsemt unconditionally or with
conditions that are too weak, given the risks tfa@g for even suggesting condi-
tions that are more balanced. By assuming the wbggivernment officials, current
doctrine increases the likelihood that they wilh&as one-sided decisionmakers
rather than truly fair mediators.

1. TwO POSSIBLESOLUTIONS

Nollan**? andDolan***look only at the losses applicants may suffexé#aions
are too muscular and completely disregard the$assighbors may suffer if exactions
are not muscular enough. It is not surprising thatcase law has developed in this
imbalanced way and that neighbors have fared sdypgwler it, given that applicants
are the parties that initiate and pursue exacti@ims against government bodies.
Courts, particularly the Supreme Court, could asithis imbalance in two ways.

A. Re-Examine the Court’s Exaction Case Law

The Court might decide that it needs to re-exanNo#an,*** Dolan,*** and
Koontz'*® By so doing, the Court would recognize that it slaswn too little defer-
ence to government agencies and has establistiaddagd that is too difficult for
them to meet. The Court might acknowledge thatdwvigdes government bodies
more leeway in other areas of takings law and a@etisbffer greater flexibility here
by pulling back from its existing stringent exactatests?’

This approach would be fairly simple to implemdmtt it seems unlikely that
the Court will revisit this body of doctrine. Todie with, the Court has developed
this case law incrementally over a period of thdleeades?® This is not a single

140482 U.S. 304 (1987).

141 SeeFenstersupranote 17, at 654 (noting that local governments fadyo impose
exactions due to concerns about high legal costs).

142483 U.S. 825 (1987).

143 Dolan, 512 U.S. 374.

144 Nollan, 483 U.S. 825.

145 Dolan, 512 U.S. 374.

146 133 S. Ct. 2586 (2013).

147 SeeJohn D. Echeverria, KoontZhe Very Worst Takings Decision Eve22 N.Y.U.
ENvTL.L.J. 1, 49 (2014) (“It is not beyond the realm ofpibility that one or more justices
in the majority will have second thoughts aboutdgp&ion and seek in the future to limit or
possibly jettison one or both rulings.”).

148 See Koontzl33 S. Ct. 258@)olan, 512 U.S. 374Nollan, 483 U.S. 825.
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uncharacteristic opinion, but rather three casa® ft 987:*° 1994 and 201%*
that build on each other. ThéontzCourt had the opportunity to reconsider its
earlier cases not long ago and opted to ratifyitleeprior precedential casés.

Given that all of these cases were decided by Sajims, it is always possible
that the Court—with only one change in personnetesKoontzwas decided—
might reconsider its three earlier ca§é8ut while the Court is free to rethink case
law it views as ill-considered, this Article willoh argue that the Court should
overrule its precedent! Three overlapping groups of dissenters have ajrdade
a fine job of making the arguments against curegattion doctrine, but at the end
of the day, they were penning dissents and noti@pénof the Court®®

While it is not particularly fruitful for a legatkolar to argue that the Court “got
it wrong” in three cases and should overrule th&rio note here that it is entirely
possible that the Court might limit those threeesaonsiderably without disturbing
them®’ This approach would reaffirm that the existingesasiay be an appropriate
mechanism for curbing the most flagrant governnaéntses but that they need to

149 Nollan, 483 U.S. at 837 (holding that an essential nexust exist between the gov-
ernment interest and the condition placed on tipdiGat).

150 Dolan, 512 U.S. at 391 (developing the rough proportipntest).

151 Koontz 133 S. Ct. at 2603 (holding that “government’mdad for property from a
land-use permit applicant must satisfy the requaneimiofNollan andDolan even when the
government denies the permit and even when its derisafor money”).

152 |d

153 The Court unanimously reaffirmedollan andDolan in 2005, inLingle v. Chevron
U.S.A. Inc.544 U.S. 528, 545-48 (2005).

154 Cf. Mulvaney,supranote 120, at 75-76 (recognizing this option withatdivocating
for it).

1% Justice Brennan's dissenthiollanargues that the Court has “given appellants a wind-
fall at the expense of the public.” 483 U.S. 828 §1987) (Brennan, J., dissenting). Justice
Stevens'’s dissent iDolan suggests the burden on city governments is unjedtis12 U.S.
at 403 (Stevens, J., dissenting). Justice Kagae&edt inkoontzargues that the Takings
Clause does not apply because Koontz did not silereamy identifiable property. 133 S. Ct.
at 2605 (Kagan, J., dissenting).

1% Cf. llya Somin,Putting Kelo in Perspective48 GNN. L. REv. 1551, 1554 (2016)
(“[R]easonable and long-accepted’ and ‘part oflggal mainstream’ is not the equivalent
of correct or logically sound reasoning.” (quotitgsley W. Horton & Brendon P. Levesque,
Kelo Is NotDred Scott, 4&oNN. L. Rev. 1405, 1408 (2016)))d. at 1560-61 (Kelo is
indeed not as bad &sed Scott certainly not in every way. But it is bad enougldeserve
severe criticism, and bad enough that the Supreooet Ghould overrule it as soon as pos-
sible.”).Kelo, like Koontz is the third in a decades-long series of case€tiurt has decided
in a consistent fashion and, as Professor SomicectesKelowas entirely justifiable under
existing doctrineld. at 1554. Moreover, the three cases addressingcpug# were spread
out over an even longer period thdallan, Dolan, andKoontz giving a larger number of
Justices the opportunity to reconsider the Codritdrine, an invitation the Court declined.

157 SeeCarlos A. Ball & Laurie Reynold&xactions and Burden Distribution in Takings
Law, 47 WM. & MARY L. REv. 1513, 1518 (2006) (“[W]e explore in this Artidie®w the
Nollan-Dolan test can be reformed, rather than argue thabitlehbe overruled.”).
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be circumscribed to avoid discouraging much legitenand appropriate govern-
ment behavior. The Court, in short, could treatdase law as binding but perhaps
too broad—a core of precedent encircled by a penairabdicta. When suitable
facts arise, the Court could explain that the exgstase law provides more balance
than some observers currently read into it. Formgta, the Court might clarify that
existing exaction doctrine applies to cases in tvlnicerzealous administrative of-
ficials exact too much in particular cases withiotihging into question the validity
of land use restrictions authorized by more broagiylicable legislatioft?

B. Recognize Reverse Exaction Claims

Rather than arguing that the Court should ovethuee established cases, this
Part instead would right the imbalance in currettdne by recognizing a “reverse
exaction” claim that neighbors can bring againstegoment officials. In a reverse
exaction claim, an applicant’s neighbors would arthat government officials have
imposed conditions on the applicant’s developmeattinsufficiently internalize the
externalities that the applicant’s project woulghme on those neighbors. By under-
exacting land use applicants, the government faheeapplicants’ neighbors to bear
the remaining costs attributable to the projectreby impairing the neighbors’
property rights unconstitutionally. Under this sed@nd more measured option, the
Court would endorse the validity Nbllan, Dolan, andKoontz—perhaps limited as
just noted®™—but recognize reciprocal rights in neighbors aifdmegatively by an
exaction that inadequately internalizes a projemtsts:®

To the greatest extent possible, reverse exadamgwould mirror traditional
exaction claims, much as inverse condemnation sefisct direct taking$ In a
reverse exaction claim, one or more disappointégghbers would be the plaintiffs,
bringing an action against the government. Likerpeapplicants, neighbors would
challenge exactions based on their specific contétit the obvious difference that
they would argue that rather than going too fa,pgfoposed exactions do not go far
enough'®? Just as permit applicants that bring direct eractiaims are concerned
with impositions that overly safeguard the neiglsbaghts while impairing those

1% See supranote 77 and accompanying text.

159 See suprésection LA,

160 A reverse exaction would exhibit some, but not aflthe attributes of a “passive
taking.” SeeChristopher SerkirRassive Takings: The State’s Affirmative Duty totEet
Property, 113 McH. L. REv. 345, 346 (2014). The government will have takembuffi-
cient action rather than by no action at®dle idat 372—77 (discussing the distinction between
acts and omissions).

161 Complete mirroring is not possible, as discussdédvieSee infraSection 111.B.5.

162 Reverse takings claims can arise in other contextsell.See, e.g.Michael Pappas,

A Right to be Regulated24 Geo.MASONL. Rev.99, 105 (2016) (“The key question for this
Article is whether the absence, curtailment, ouridn of regulation can interfere with a
protected property interest such that it triggegal protection. When, as a matter of property
rights, can we say that government regulationfdgjone far enougd#).
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of the applicant, the concern of neighbors bringingverse exaction claim would
be that the exaction overly protects the applitamhe neighbors’ detrimert

The first prong of a reverse exaction claim wouddatlel the “essential nexus”
requirement set forth iNollan,'®** while the second prong would refle@blan’'s
“rough proportionality” mandat®® and a neighbor who can make either of these
showings would prevail. Any compensation that tbeegnment is required to pay
to the prevailing neighbors would be charged badké applicant that effectively
took private property by not adequately offsettimg negative effects of its projeét.
This source of funding parallels awards for traditil exaction claims, which are
ultimately paid by the taxpayers who benefited exilively from the unconstitu-
tional exaction that took the applicant’s propéffylhe remainder of this Part will
elaborate on these points and provide illustrafiovid note some concerns this
approach might raise, and will address those coscer

If the exaction test is a balancing test that séekietermine whether an admin-
istrative agency has imposed appropriate condititves it is unfair to allow only
one of the parties whose interests are being bathtecchallenge the government’s
activities. Such an approach protects only thetsighpermit applicants. And if the
government faces potential liability in only oneatition, it inevitably will favor that
party’s rights, since it can avoid litigation los$e that manner and only in that man-
ner. To ensure a fair balance and to protect tifegiof other interested property
owners, the ability to challenge exactions mustdeiprocal'®® And since the other

163 Cf.C.LV.L.C. Grp. v. City of Warren, 723 N.E.2d 1a8,0-11 (Ohio 2000) (holding,
in a suit by a private civic association, that@eo Constitution prohibits a city from raising
money for or loaning its credit to a private comgtgn).

164 483 U.S. 825, 837 (1987) (holding that an essengalis must exist between the
government’s interest and the condition placedherapplicant).

185 512 U.S. 374, 391 (1994).

186 Cf.Lee Anne FennelRicturing Takings88 NoTREDAME L. REv. 57, 103-04 (2012)
(suggesting, in the judicial takings context, thian] owner could unilaterally get the govern-
mentnotto appropriate the property by making a specifiagment” (footnote omitted)).

187 See, e.g.Levinson,supranote 86, at 401 (“Government does not . . . intiraedhe
costs of compensation payments: Taxpaying citidendlor does government benefit from
takings: Some constituency of citizens does. Just compensation . . . is effectively a
collective sanction imposed on the members oftbigical community.”); Levinsonsupra
note 103, at 347 (“[T]here is every reason to ekgeeernment to behave quite differently
from private firms. Because government actors redpto political, not market, incentives,
we should not assume that government will intereadiocial costs just because it is forced to
make a budgetary outlay.”). Note as well habntzrecognizes the possibility that an applicant
might prevail and receive an award even thoughgthernment has not actually taken its
property. 133 S. Ct. 2586, 2597 (2013) (“In cashere there is an excessive demand but
no taking, whether money damages are availabletia question of federal constitutional
law but of the cause of action—whether state oerfeld—on which the landowner relies.”).

188 Echeverriasupranote 17, at 604 (“There is mgoriori reason to favor property owners
whose interests are served by developing propegymroperty owners whose interests are
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interested parties here are the neighbors—witlgdernment body serving merely
as intermediary—those neighbors must enjoy thd tiglkchallenge exactions they
believe tilt too far in favor of applicant®.

1. TheNollan Prong of a Reverse Exaction Claim

The first half of the traditional exaction test askhether there is an essential
nexus between a public problem the applicant'sgatoyill create and the condition
the government agency places on its permit approvaiitigate that probler?
When a landowner brings an exaction claim, the gowent body is put to the dual
tasks of enumerating its legitimate state interasts demonstrating how the im-
posed conditions substantially advances thoseeistgf* The California Coastal
Commission identified three state interests thatGourt was willing to regard as
legitimate;"* but the conditions the Commission imposed on tb#aNs did not
substantially advance those interests—in the Couigw, they did not even come
close'”® Thus, the exaction lacked the requisite “essengals.*™*

The first part of a reverse exaction claim woulglerthat the government’s con-
dition does not adequately mitigate a problem thatapplicant’s project would
create or exacerbate. Just adNb#an Court held that a permit applicant may recover
if the exaction does not substantially advancéethiéimate state interests the govern-
ment asserts, a court evaluating a reverse exation would ask whether the exac-
tion substantially advances the legitimate stagz@st of internalizing the off-premises
effects the proposal will generate or worsen. Artuuil likely find that forcing an
applicant to avoid harming its neighbors is a Iegite agency godl® which means
that the sole question of law ordinarily will be ether the permit condition is crafted

served by community protection. The Constitutiootects the interests of property owners
but it also protects the interests of citizenshim benefits of representative government.”).

189 Cf. Joseph Belza, Notimverse Condemnation and Fracking Disasters: Gonemt
Liability for the Environmental Consequences of tdytdic Fracturing Under a Constitu-
tional Takings Theoryd4 B.C ENVTL. AFF. L. REV. 55 (2017) (arguing that those harmed
by fracking should be allowed to bring an inversedemnation claim against the government
actor that permitted the fracking, not just a pteviaw claim against the entity that caused
the harm).

170 SeeNollan v. Cal. Coastal Comm’n, 483 U.S. 825, 83982).

71 |d. at 834.

172 1d. at 834-35.

173 1d. at 838-309.

174 1d. at 837 (adopting and describing the “essential setast to be used in exaction
cases). Although thidollan Court implemented this standard, it did not defirad term. The
opinion uses the word “nexus” only twice—with amlgidnal reference in Justice Blackmun’s
dissent—and modifies “nexus” with the adjectivesestial” only onceld.; id. at 865
(Blackmun, J., dissenting).

15 See idat 834—35 (majority opinion) (noting that a broadge of government interests
would satisfy the exaction requirements).
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in @ manner that substantially advances that dira.iftended beneficiary of the gov-
ernment’s exaction is arguing that the governniarits capacity as arbiter between
incompatible adjacent uses, did not go far enongiratecting its property rights.

If a condition “utterly fails to further the end\ahced as the justification for
the prohibition,*”®then it flunksNollan's direct exaction test! In fact, a condition
can do a better job than that and still fail uridelan.*”® But land use agencies have
learned sincélollan andDolan exactly what types of responses are acceptable and
however much they might be inclined to over-expotential liability serves as a
powerful brake/® If anything, as Professors Carlson and Pollak mleseseveral
years afteDolan, “The decisions seem to have nudged many locsiiti®®y more
systematic, comprehensive planning through thegpegion of reports and studies
justifying and documenting the rationale for exagtmoney or land from develop-
ers.™ n other words, the two cases have done exactit thiey were supposed to
do®! Similarly, a condition that “utterly fail[ed]” tinternalize an externality—or
even one that failed in substantially advancing ¢fuial—would lead to government
liability for a reverse exactiol¥’ The same planners who quickly learned how to
avoid exacting too much presumably will learn hanatoid exacting too little.
Once reverse exactions are firmly established,esasfal reverse claims are likely
to be as rare as successful claims of direct exatiThe main value of the twin
doctrines will be the ways in which they prospesljvshape agency practice.

Cases at either extreme might lead to liabilityt,those extreme cases will arise
infrequently and will become even less common asm@rs learn the new rules.
Most conditions that government agents impose miligate a negative effect to
some degre®? falling at neither of these compensable limitstnfte conditions
aimed at making applicants pay for the problemg tagise will rarely be total fail-
ures or total successes. As a result, governmeitieerusually will not face liabil-
ity, since neither an applicant nor a disgruntledyhbor will be able to meet the
difficult thresholds these dual tests demand. Huawors responding to particular-
ized problems will devise one or more responsesfaitvide range of possibilities.

178 1d. at 837.

177 |d

178 |d

179 For a discussion of five reasons government badigover-exact, see Beaupra
note 17, at 483-50€5ee alsd-enstersupranote 48, at 738—40 (highlighting problems
exactions can create).

180 Ann E. Carlson & Daniel PollaRakings on the Ground: How the Supreme Court’s Tak-
ings Jurisprudence Affects Local Land Use Decisi8bs).CDAviIs L. Rev. 103, 105 (2001).

181 “Contrary to initially negative reactions to the @@bdecisions, we found that an
overwhelming percentage of California planners n@w theNollan andDolan cases not
as an encroachment upon their planning discretibimbtead as establishing ‘good planning
practices.”ld.

182 Cf. Nollan, 483 U.S. at 837.

183 Dolan v. City of Tigard, 512 U.S. 374, 387-88 (19@ihding an essential nexus for
two distinct exactions).
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The conditions they ask an applicant to acceptlikedy to address a problem
imperfectly, neither completely solving it nor wholailing to address it. Such an
exaction is a reasonable attempt: it does notttekapplicant’s property, it does not
take the property of the applicant’s neighbors,@agdvernment defendant will pre-
vail in either type of claim. Most likely, no suchaim will ever be brought and, if
it is, it will last only until one party’'s motionof summary judgment. In short,
government bodies will enjoy a considerable maafiarror.

Moreover, externalities and exactions both conmeany flavors: an applicant’s
project can cause all different sorts of direct amtirect off-premises effecté? and
governments can respond to this wide range of iegegsults in a multitude of
different ways®® These are the types of localized, site-specifgotiations that ex-
actions are designed to foster and that exactigrolaght to encouragé® A devel-
oper makes a proposal that will enrich itself aachhits neighbors. That developer
is naturally more concerned with maximizing its opaofits than with spending
money that it may not need to spend in order toags the concerns of owners
nearby. A government actor charged with balandiegdeveloper’s desires against
the public interest formulates a response that ifaply mitigates the proposal’s
negative effects. The actor charged with replyiagthe request draws on her
education and experience, also taking into accpasitdealings with this particular
applicant, while being distracted by whatever otfygplications are on her plate.
From the range of possible responses, the landffisil selects the one she deter-
mines to be most appropriate. The developer cooiffiées in a way that will cost
less than the government’s proposal, and the govemhdecides that it can live
with some but not all of this recrafted Bfd.The parties behave predictably and
bumble through a run-of-the-mill negotiation, moften reaching a compromise
that the applicant can live with—or at least wititrsue ovef®—and that causes
neighbors to grumble but not to initiate litigation

Through this very common back-and-forth, partiethvagonflicting interests
often are able to achieve imperfect solutions égitoblems the developer’s project
will cause'®® The externality is partially internalized, the &pant is able to obtain

184 SeeAmnon Lehavi,Zoning and Market Externalitieg4 FORDHAM URB. L.J. 361,
382-84 (2017).

18 See generally iddistinguishing among different types of extertiadi and discussing
the propriety of local government zoning resporiee=sach type).

18 SeeFenstersupranote 17, at 615 (“Local governments developed tioag as a po-
litical and administrative means to resolve higthigrged, individualized, and localized disputes
fraught with legal, financial, scientific, emotidnand ultimately political controversy.”).

187 See, e.g Williamson Cty. Reg’l Planning Comm’n v. Hamilt@ank, 473 U.S. 172,
176-82 (1985) (describing a typically complex my#ar negotiation between a developer
and a county planning commission in a non-exaatimmtext).

18 SeeKrier & Sterk,supranote 73, at 68—69 (finding that exactions arellksly to lead
to subsequent litigation than are other types gfilaions and surmising that landowners
who receive a permit are willing to live with thesseactions rather than litigating).

189 See, e.gid.
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its permit while minimizing as much as possibledhsts of the exaction that it must
bear, and the neighbors’ interests are guardedwbaigif not entirely. The project
proceeds, no one is completely happy, and the lmaingaworks about as well as
anyone can expect. The parties reach a satisfamtitcpme, and “[a] good compro-
mise leaves everybody mati®

Under both the existinijollan exaction test and the reverse exaction analysis
proposed here, unhappy applicants or neighborddkoow they are likely to lose
these run-of-the-mill claims and likely will not &t their time and energy bother-
ing to bring oné? Such an exaction will have no constitutional iroations; in-
deed, developers and government agencies reachtiipes of compromises every
day. The reverse exaction proposal protects neighégainst the most egregious
under-exactions, thereby dramatically reducindifedihood that this behavior will
occur and providing a remedy on those infrequenasions when it doé¥&. The
primary effect of judicial recognition of reverseagtion claims should be the
recentering of permit negotiations in a way thatginot unfairly favor applicants
in the way that current doctrine does. In otherdspa reverse exaction claim does
for neighbors precisely whatollan does for permit applicants.

2. TheDolan Prong of a Reverse Exaction Claim

An exaction may possess the required essentialsnlewustill fail the second
part of the exaction test. THaolan prong of a traditional exaction claim asks
“whether the degree of the exactions demandedebgityis permit conditions bears
the required relationship to the projected impdgiatitioner’'s proposed develop-
ment.™* This second prong focuses on the magnitude ofttimglition, asking
whether the exaction is “roughly proportional[]"ttee externality it is supposed to
internalize or whether the government is askingrtaah, as the Court found—
twice—in Dolan.®* A reverse exaction claim would ask whether theddmn
proposed by the government under-corrects the @notilat the applicant will cause
and thereby imposes costs on those neighbors fichvitey must be compensated.
As with traditional claims raised by permit appfits, “[n]o precise mathematical
calculation” would be required, but the public bduyust make some effort to
quantify its findings [that the exaction will beeagliate to offset the negative effects

19 Bijll Watterson,Calvin and Hobbes: A Good Compromise Leaves Evegybtad
http://thecuriousbrain.com/?p=26200 [https://pecti&8AQ-BJIYF]see alsdillions: Indian
Four (Showtime television broadcast Mar. 26, 2017) @hidy leaves a negotiation happy.”).

191 Cf. Nollan v. Cal. Coastal Comm’'n, 483 U.S. 825, 834{B#87) (observing that an
imposition upon property does not automaticallyatie the Takings Clause).

192 Cf. id.at 837 (discussing how a landowner is protectethagaver-exactions in the
traditional exaction context).

193 Dolan v. City of Tigard, 512 U.S. 374, 388 (1994).

194 1d. at 391.
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of the proposed development] beyond the conclustatgment that it could offset
some of the [negative effectsf”

Once again, thBolantest is designed to address only the most egregixac-
tions, cases in which there is not even a roughgstonality between the problem the
applicant will cause and the magnitude of the dimdthe government proposes in
responsé® The second prong of the reverse exaction testtaiazgomplish this same
goal’®In a reverse exaction claim, the government wowolchave to demonstrate
scrupulously that it has exacted precisely thet@ghount. Rather, it must undertake
an “individualized determination” that the exactibproposes is “related . . . in . . .
extent to the impact of the proposed developm®&htf’the exaction bears some
proportionality to the problem it seeks to addressit probably will in the typical
case, then neighbors will be unable to carry theldm of meeting this second
exaction prong and their claim will fai®

TheDolan test penalizes only those governments that messidrk by a wide
margin, and the second prong of the reverse exastamdard would aim to accom-
plish this same goal at the opposite extreme. dsistith theNollan prong, the
Dolan half of the reverse exaction standard would leagest government actions
unaffected. This expansive middle ground would aag=n allow for wide-ranging
negotiations between applicants and governmenteBodihe standard proposed
here, echoing the CourtBolan holding, would recognize fully that these mostly
local questions should be decided by local pantié®, have far greater knowledge
of the peculiarities of the area in which the resiate is located than a state or
federal judge is likely to posse$8Most exactions, and the negotiations leading up
to them, would easily avoid constitutional problerasd a dispute would violate
constitutional standards only rarely.

Government bodies concerned about reverse exadaims might choose to
be more meticulous thdbolan requires, as some surely do now when contemplating
traditional claims. These bodies, advised by castiocounsel, are acknowledging
that each proposed exaction is a potential lawsedpecially afteKoont?**—and
deciding to dot every “i" and cross every “t.” Thage in effect purchasing insur-
ance, opting to spend extra money on traffic saudied pollution consultants today
to avoid the small chance of a huge judgment toowaff? These agencies could

19 1d. at 395-96.

1% See idat 388-91.

197 Cf. id.

198 1d. at 391.

199 See idat 390-91.

20 see id.at 389-91 (discussing cases in which jurisdictioagle individualized de-
cisions based on the impact such changes wouldihake locale).

21 Seel33 S. Ct. 2586 (2013).

202 seeNolon,supranote 107, at 211-19 (describing five approachetyding this one,
that land use bodies might safely pursue &teont?; see alsdMulvaney,supranote 120
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decide to approach the second prong of a revemsgier claim in the same way,
but nothing inDolan would require them to act so conservativéiMore likely,
government officials that respond to applicatiogquests will seek to establish
themselves as conscientious stewards of the puitkcest and will take their
responsibilities seriously, including those unbetlan andDolan.** That is what
they are supposed to do, and concerns about ittigdbm either type of plaintiff
will help focus their attention on the nature arabmitude of the property rights they
seek to exact. By behaving in this manner, thesermgment agencies will establish
a reputation for proper behavior that might diseger some potential plaintiffs
along the way.

3. The Source of Any Compensation Award Followir§uecessful Reverse
Exaction Claim

The source of funds for any award resulting frosuecessful reverse exaction
claim similarly would reflect the payment source timditional exaction claims. In
a traditional claim, the government is required emithe Fifth Amendment to pay
just compensation to the prevailing owA&But “the government” is merely a pass-
through entity, raising funds from one group amd$ferring them to anoth&f.The
government ordinarily compensates the successfilicapt out of general tax reve-
nues or reserve funds, which is to say money taateen paid or will be paid by
taxpayers. In the cases of local governments ssichtias or counties, this typically
means revenues from taxes on income, sales, angroperty, although severance
taxes, license and motor vehicle fees, insuranoceegds, user fees, and other

at 6773 (reviewing Nolon'’s article and descrilfing additional approachegut seeDaniel
P. SelmiNegotiations in the Aftermathidbontz, 75 M>. L. REv. 743, 756 (2016) (“The com-
plexity of land use factors and the variable nat@ireegotiations in light of municipal discretion
mean thakKoontzwill not play a large role in negotiations over dmpment approvals.”).

203 See generally Dolarb12 U.S. 374.

204 seeCarlson & Pollaksupranote 180, at 116—17 (describing planners’ higlelle¥
familiarity with theNollan andDolan standards).

205 J.S.ConsT. amend. V (“[N]or shall private property be takKenpublic use, without
just compensation.”polan, 512 U.S. at 385 (“[T]he government may not rega@irperson
to give up a constitutional right—here the rightégeive just compensation when property
is taken for a public use—in exchange for a disonetry benefit conferred by the govern-
ment where the benefit sought has little or noti@hship to the property.”).

208 Eyal BenvenistiSovereignty and the Politics of Property THEORETICALINQUIRIES
L. 447, 448 (2017):

The debate whether property is a limit on or tredpct of sovereignty
envisages a tension between “the individual owaad “the state.”

But “the state” is not more than the aggregatadifiduals who define

theirs and others’ property rights through the tal process. Stated
differently, then, the underlying tension betwemperty and sovereignty
is a tension between the citizens.
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miscellaneous revenue sources may also be avaifatlehe government body has
the money on hand, it pays compensation to theessd plaintiff, thereby reduc-
ing the funding that is available to meet otheregoment need$? If it does not
have the money it needs, the government will havaise taxes or fees, issue debt
that ultimately must be repaid, or forego futurejects that it otherwise would have
undertakert” The taxpayers pay the compensation either froin yesterday, cash
today, cash tomorrow, or lower quality of lifefibr example, the government must
reduce spending on other government servi€es.

In this way, the Takings Clause ensures that timefimary of the taking, the
public at large, compensates the party that sudfdre taking, the applicant that did
not receive a permit to which it was constitutidyahtitled** As the Court stated
in Armstrong v. United Statg¥ “The Fifth Amendment’s guarantee that private
property shall not be taken for a public use wittjost compensation was designed
to bar Government from forcing some people aloneetar public burdens which,
in all fairness and justice, should be borne bypihiglic as a whole?** The govern-
ment arbiter serves merely as an intermediaryssesses taxes and fees against
members of the general public, collects those fuadd pays just compensation out
of those revenues to the specific party from whbhas acquired property!

The neighbors of an over-exacted permit applicanefit because the applicant
is forced to concede more than the Constitutiaowad| thereby enhancing the value
of the neighbors’ property, and the neighbors masiply with the Constitution by
paying for this benefit indirectly. The people ddlifornia had to compensate the
Nollans for an easement that the public otherwiseldvhave received at a price that
was constitutionally inadequat€ The people of Tigard enjoyed a new bicycle path

27 Elizabeth Malm & Ellen KantFiscal Fact No. 354: The Sources of State and Local
Tax Revenue3ax FOUND. (Jan. 29, 2013), https://files.taxfoundation.tagécy/docs/ff354
.pdf [https://perma.cc/XE4E-GBWB].

208 SeeEcheverriasupranote 17, at 603-04.

29 See id.

210 Seeid. at 603 (“A major, unexpected takings award basecegulatory activity can
throw a small, finely-tuned municipal budget intimplete disarray.”).

211 SeeArmstrong v. United States, 364 U.S. 40, 49 (1960).

212 |d

213 1d. But seeNestor M. DavidsoriThe Problem of Equality in Takings02 Nw. U. L.
Rev. 1, 28-31 (2008) (suggesting that courts shouldgdess on this question and more on
whether a government action is the functional egjeint of a physical appropriation).

214 In some cases, the payments are not made by pyettisesame parties who benefit
from an exaction. Jurisdictions often raise reveinoim non-residents—who do not vote in
local elections—hy, for instance, levying taxes @b on hotel rooms and rental cars. Since
these visitors do not live in the community, theg dot benefit (or did not benefit very
much) when the government over-exacted a neiglth@mn residents who pay taxes to the
government may not benefit specifically from thavgrnment’s over-exaction.

215 Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 841{4Z87) (“California is free to
advance its ‘comprehensive program,’ if it wisHgsysing its power of eminent domain for
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and a new floodway, but they eventually paid thdéaDs for the requisite real es-
tate?® These were forced sales of property rights by limgisellers rather than
uncompensated seizurésThe government itself did not pay the compensation
merely serving as a transfer agent.

Reverse exaction compensation would exhibit singlferacteristics. The party
suffering an unconstitutional taking of its progewould be the rare neighbor
forced to tolerate an exaction so inadequate tltaninot meet the essential nexus
and rough proportionality standards applicableeteerse claimé® For whatever
reasons, a public agency approved a project thatinvthe public interest overall
without adequately mitigating its substantial negatmpact on other&? Once a
court finds that the under-exaction worked a talohthe property of one or more
neighbors,First Englishwould automatically require compensation for ttak-
ing?® To paraphrasérmstrong®®* a court would be barring government from
forcing the public to bear burdens which, in aiifriass and justice, should be borne
by specific individuals alon&? If anything, compensation to a neighbor for a
reverse exaction may be even more justifiable doampensation to an applicant for
a direct exactio?®

Again, though, the government is not acting in amepreneurial capacity and
is serving merely as an umpire and go-betweerisncase, the true beneficiary of
the taking is the applicant that was able to rexéhe permit it requested while

this ‘public purpose’ . . . but if it wants an eammt across the Nollans’ property, it must pay
for it.” (internal citation omitted)).

218 Dolanv. City of Tigard, 512 U.S. 374, 396 (1994) ¢trong public desire to improve the
public condition [will not] warrant achieving thesire by a shorter cut than the constitutional
way of paying for the change.” (quoting Pa. Coal\Cd/ahon, 260 U.S. 393, 416 (1922))).

217 In economic terms, this is an interest protected ligbility rule.SeeGuido Calabresi
& A. Douglas MelamedProperty Rules, Liability Rules, and Inalienabili@ne View of the
Cathedral 85 HaRv. L. REv. 1089, 1092 (1972) (defining liability rules).

218 SeeAbraham Bell & Gideon Parchomovskgivings 111 YALE L.J. 547, 555 (2001)
(“[1]f a downzoning of a certain magnitude wouldtriave been considered a regulatory
taking, an upzoning of the same magnitude shouldb@seen as a giving.”).

219 SeeBeen,supranote 17, at 504-06 (noting the possibility of urdkgulation, in-
cluding, perhaps, by jurisdictions that under-ratgibs a means of balancing their budgets
without having to increase taxes).

220482 U.S. 304, 322 (1987).

2L 364 U.S. 40 (1960).

222 Cf. id.at 49.

22 |n a traditional claim, the applicant is the entlfgturbing the status quo, and there is
no taking until the owner elects to change the ertyfs use in a manner that may harm
others. By contrast, those who suffer reverse exatdo not take any initiative and have
little input into the actions of an applicant teatks to enrich itself. The applicant’s decision
whether to proceed presumably does not factosineighbors’ well-being, which means
that reverse exaction claimants are little moren tballateral damage. In short, exaction
claimants act because they believe they will beebeff than before, while reverse exaction
claimants respond in the hope that they will bevoose off.
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internalizing only an unconstitutionally tiny panti of the project’s cosf$! The
actual casualties of the taking inflicted by th@lagant's project are those neigh-
bors, not the government ageriéyIn such a case, the applicant indirectly took
property interests from its neighbors, with anstdsom a government agency that
did not properly perform its role as intermediary.

In this reverse exaction setting, the governmendiyhwould charge these costs
back to the recipient of the government permitrebg forcing the permit applicant
to internalize the costs it nearly succeeded ilvaffing onto its neighborg This
compensation, once again, transforms an involurstgigure into a forced sale at a
fair market value price, as the Fifth Amendment deds>*’ This is precisely what
should have happened all along and what would hagpened had the government
calculated the exaction correctly from the outtlet: applicant would have paid
more, in the form of the higher cost of a propediculated exaction, and the neigh-
bors would have suffered less. The beneficiaryhef ¢onstitutionally inadequate
exaction, in effect, takes property from its neigtsy abetted by the government, and
the process described here ensures that this bemgfitompensates those neighbors
justly for their property?® This compensation will typically be money but abalso
be paid in the form of a property interest suclwmgasement, just as the govern-
ment might have exacted either money or propeotyfthe original applicant.

In fact, this process would mirror the private takistatutes some states have
adopted, under which private parties enjoy limiteddemnation power over other
private parties but must pay just compensatiorafor property right they také?

224 1f the applicant internalizes its externality ircanstitutional way, then there is no
reverse exaction and no liability. This will be thetcome in most caseSee supré&ection
[11.B.1-2. Most exaction claims fail, and most rese exaction claims will similarly fail.

2% See, e.g.Dolan v. City of Tigard, 512 U.S. 374, 387-88 %49 (noting how permit
conditions would reduce off-premises effects).

226 The neighbors might elect to use the funds thegivedo mitigate the externality the
applicant’s project created or exacerbated, ifgation is feasible. They might, for instance,
erect a fence, install sound-proofing, or investiirfilters. Or they might simply keep the
money as compensation for a property right thagtwvernment appropriated by not exacting
the applicant’s property to constitutional standatte value of their property dropped, and
they received compensation for this loss of value.

227 J.S.CoNsT. amend. V.

228 SeeBell & Parchomovskysupranote 218, at 556 (“When owners have the option to
refuse the benefit of the giving, the state shachand immediate payment of a charge for
the giving. Anyone not wishing to pay the charge tiee option of refusing to accept the
giving.”); cf. Karen Bradshawsing Takings to Undo Giving40 N.Y.U.J.L.& LIBERTY
649 (2016) (discussing when the beneficiary obéuse can challenge it).

29 See, e.g.lowA CoDE § 6A.4(2) (2017) (allowing landlocked private owsiéo take
private property for access to a public roagg alscAbraham BellPrivate Takings76 U.
CHI. L. Rev. 517, 559 (2009) (arguing that private takingsuthde allowed in certain
circumstances, provided that “payment for the tgkitust be made by the actual private
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In states lacking such statutes, private partiesilshnot enjoy this power, since
private parties ordinarily have no right to takegerty from other private parties.

But once the damage is already done, with an aseist a government body that
miscalibrated an exaction, it may no longer beibdado protect the neighbors’

rights with a property rule—the improvement magatty have been completed—
and a liability rule may be the only practical opti The neighbors whose rights
were violated recover from the government, andginernment charges the cost
back to the under-exacted applicant that benefiitad this error.

This remedial structure mirrors what happens iregsasuch adNollan and
Dolan, in which the beneficiaries of a government ovaetion indirectly pay
compensation to the wronged landowfi&The neighbors of the Nollans and the
Dolans benefited from the government's over-exactid those applicants by
enjoying for free property rights that the statetar city should have had to pur-
chase on their behalf with their tax doll&fsThose same neighbors were later
forced to pay for these takings when the governrbedy had to pay takings com-
pensatiorf*? Here, the applicant would benefit from the goveenits unconstitu-
tionally inadequate exaction and ultimately woukd fequired to compensate its
neighbors for that reverse-exaction taking.

It would be particularly unfair if the governmertiléd to push the cost of a
reverse-exaction taking forward onto the permitiappt that created the externality
and instead paid compensation out of general tseqees. Tax revenues are raised
from members of the general public, many of whoethe same neighbors suffer-
ing from the government’s inadequate exaction.theowords, if the payment for
a reverse exaction taking simply comes from tarmeres or reserves, the neighbors
would, to some extent, be paying compensation em#elves, particularly if the
taxing jurisdiction is smafi®* Meanwhile, the under-exacted applicant would be
creating externalities that it would not have abiigation to remediate beyond its

taker, rather than an intermediary such as thergavent. This ensures that the taker indeed
values the property right more highly than the mres owner.” (footnote omitted)).

230 See Dolan512 U.S. 374; Nollan v. Cal. Coastal Comm’n, 48S. 825 (1987).

231 SeeDolan, 512 U.S. 374Nollan, 483 U.S. 825.

232 gSee, e.gNollan, 483 U.S. 825.

233 Because the Nollans and the Dolans were presurtatggpyers, they, too, may have
compensated themselves in part. But in those cases; people—the entire population of
California inNollan—were paying compensation to a single property ownieus, the pro-
portion of the compensation attributable to thel&iwd’ own state tax payments, or anyone
else’s, would have been minuscule. In the revexaet®n setting, by contrast, there fre-
quently will be numerous neighbors receiving congagion from a single applicant, and
each neighbor will receive a much smaller amodratnlapplicant is polluting the local air,
then everyone in the community is suffering andrgwee is entitled to a small amount of
compensation. If that award is funded by local $axleen the local residents would effec-
tively be compensating themselves for someone «lsedng. The polluter, meanwhile,
would be allowed to harm others nearly for free.
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pro rata share of municipal tax payments. By judigiforcing this expense back
onto the applicant that created the problem, thierse exaction claim ensures that
the party that caused the externality is held actatale, which is precisely what the
exaction was supposed to accomplish in the fiestgalHere, though, a claim by the
applicant’s neighbors is needed to ensure thagxternality is internalized fairly,
with a judge ordering a remedy that corrects thd lase body’s failures?

There are numerous precedents for forcing the méaeés of government-
mandated improvements to pay for those improvent&hithe most obvious
example is the fact that jurisdictions such agsiind counties levy taxes on real
estate and use these funds to provide standartidogarnment services such as
schools, libraries, and roads. The beneficiarigh®fervices pay for them. The fit
is not perfect, of course: some beneficiaries, aglransient visitors, may enjoy
services without paying taxes, and some taxpageish as absentee owners of
vacant property, may not benefit from the servtbey are paying fot*®* Moreover,
since most property taxes are assessed adaralorembasis, the funds come
disproportionately from those who own the most &ble real estate, including
commercial owners that may be taxed at a higherwdile making only limited
direct use of these servicgs.

This Section previously noted the unfairness ofrasthe recipients of takings
compensation to remit real estate taxes that areubked to pay the takings compen-
sation they receiv€® Here, however, tax dollars are used to providedioased
services that everyone—not just the plaintiff takings case—enjoys, and compen-
sation for takings ordinarily makes up only a tvpart of the annual budget. In

23 Cf. William J. (Jack) Jones Ins. Trust v. City of F8mith, 731 F. Supp. 912, 914
(W.D. Ark. 1990) (noting, in the course of rulingfavor of a landowner’s exaction claim,
that “Nollan teaches that the City may constitutionally ‘taldiptiff to recoup the costs of
the negative externalities that its increased lmssiractivities cause”).

235 Cf. Levinsonsupranote 103, at 388—89 (discussing whether mandategensation
leads to efficient investment by private individsjal

238 3School systems are costly to operate, but the $&iusadoes not pick up any students
at the factory door. Non-owner residents such aters pay taxes indirectly, since the rent
their landlords charge presumably factors in atsof providing the housing, including real
estate taxes the landlord must pay. Others mayepay more indirectly and in smaller
amounts: transient visitors enjoying limited mupali services as they pass through a city
may pay something in the form of highway tolls,@aee taxes, and sales taxes on incidental
purchases, for instance. But at least as a fifgtoimation, the local population pays taxes
to cover the costs of services that benefit thallpopulation. Taxpayers living in jurisdictions
that levy taxes at lower rates presumably arenglto live with a lower level of service.

237 See, e.gHow We Tax Your Propert@iTy oF BosToN http://www.cityofboston.gov
/assessing/taxrates.asp [https://perma.cc/PW7K-AQ4¥t visited Oct. 22, 2017) (noting
that “[t]he City of Boston operates under a proptak classification system. This allows us
to charge different rates for residential and conaiaéproperty,” and setting forth the 2017
rate of $10.59 per thousand dollars of value feidential property and $25.37 for com-
mercial, industrial, and personal property).

238 See supranotes 233—-34 and accompanying text.
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fact, the contrast between this use of tax revemmesthe use discussed above
highlights a critical distinction. In this casephd-based revenues support widely
used public services enjoyed by much of the germmalilation, while in the pre-
vious discussion, broad-based revenues would lzk insgpropriately, to compen-
sate the general public for a community-wide b it suffers>®

Of course, real property taxes are broad-basedjebdhat must be paid by all
property owners, just as income taxes are paidllpagies who earn income and
sales taxes are paid by all who spend. Taxes arpribe the government charges
residents and businesses for a wide array of sri@at everyone enjoys to some
degree, and they are imposed legislatively. Reversetion compensation, by
contrast, will be paid only by the particular owrersmall group of owners that
benefited from an unconstitutionally weak exactiand it will be court-ordered.
That party enjoyed an undeserved gain when it vede# permit with conditions
attached that were inadequate to internalize thermalities the owner caused. That
owner, moreover, probably received that undesegaia on a one-off basis, as a
result of individualized negotiations with a petiniy body as part of the adminis-
trative approval process.

State subdivision laws might offer a closer pafatethe structure proposed
here?*® When a developer subdivides agricultural propartg creates thirty resi-
dential lots, for example, a typical state subdivislaw will mandate that the
developer build the infrastructure that the sulsidri will require?** Local jurisdic-
tions do not want to pay the expense for thesasiructure improvements out of
general tax revenues or utility fees, presumabbabse they do not want every
resident to have to pay for improvements that asgihed to enrich one particular
landowner** The developer must obtain final subdivision apptofrom the

239 The most extreme example of this phenomenon woaiklgovernment that increases
its tax rate to 100% of market value and then comdeall the real estate within its borders,
using the funds it just raised to pay compensatiatime former owners of this land. Tax-
payers, who would pay differing amounts reflectihg relative value of their real estate,
would receive compensation in the same proport®tha money they had just paid and
would lose their property along the way.

240 See, e.g.TENN. CODE ANN. § 13-3-403(a)—(b) (2017) (permitting regional pliangn
commissions to condition subdivision approval oavision of roads, utilities, and other
infrastructure). To the extent subdivision lawstsas this build exactions into the approval
process, these exactions are imposed legislatigthgr than negotiated administratively in
each individual case.

241 See, e.gdd. This infrastructure typically includes essentialiliies such as streets,
sidewalks, electricity, water, cable television amigrnet, and storm and sanitary sewers.
Some jurisdictions go further than thee, e.gEhrlich v. City of Culver City, 911 P.2d 429
(Cal. 1996) (discussing validity of mitigation feiegposed in lieu of developer’s provision
of recreational facilities and public art).

242 1n the course of ruling in favor of the exacteddawner, theDolan Court observed
without comment that the City of Tigard’s draingm@n required property owners along the
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relevant land use bod$? and that body will condition its approval on thebdi-
vider's provision of those services, often secubgda bond** The subdivider
presumably pushes these costs forward by priciexg fhto the lots and the finished
homes to be built on them. The ultimate purchdseneby pays a price that reflects
the cost of all services and facilities the new bamcessitated. Subdivision laws,
in effect, build in exactions legislatively. Thensmunity as a whole is not forced
to bear the external costs that a developer haargien; the developer profits with-
out imposing capital costs on neighb#fsAn even closer parallel might be to
special taxing districts or to assessments foiquaar improvement$!® Rather than
the entire city paying to improve the entire cdigtricts such as these localize both
the problem and the solution by allowing assesssrembne area to fund improve-
ments in just that ared’

Utility assessments operate in a similar way, vatitities such as utilities
charging fees or assessments against particukatHat benefit from specific new
construction. A water company may replace an aggmitary sewer with a new line
and assess the owners who benefit by imposing arseyprovement fee on their
utility bills for the next thirty years. Economitgl this differs little from forcing
these owners to replace their own sewer and tatke thirty-year mortgage to cover
the cost, but given the community nature of thersmpment, the assessment struc-
ture is more practical. By acting in this way, thidity ensures that the parties using
the new facility are the parties that pay for binitdit.

This portion of this Article’s proposal is also actcord with the academic
literature on “givings.>®In their seminal article on the subject, Profes&wll and
Parchomovsky use a state’s elimination of developnestrictions on wetlands as
an illustration of a government “regulatory givitrd® Holders of wetlands property
receive a gratuitous benefit, while neighbors e/ ¢ost in the form of reduced

affected waterways to pay a disproportionately Isighare of the cost of the city’s improve-
ments, given that they would enjoy a disproporttelyahigh share of the benefits. 512 U.S.
374, 378-79 (1994).

243 See, e.g.TENN. CODE ANN. § 13-3-403(b) (2017).

244 See, e.gid.

245 The cost of maintaining these newly enlarged systeith be marginally higher than
it was when they were smaller. But the tax baskalsb increase, since it has just been
expanded by replacing one agricultural lot withrtthnew residential ones. That is not
unusual and is the hallmark of a healthy, growiognaunity.

246 See, e.gTENN. CODEANN. § 7-84-401 (2017) (allowing municipalities toyespecial
assessments against properties located withinteat®uisiness improvement district).

247 See, e.g.TENN. CODE ANN. § 7-84-203 (2017) (describing which propertieyina
included in a central business improvement digtrict

248 gee generallell & Parchomovskysupranote 218, at 549-50 (“Givings are ever-
present and yet not discussed. They can be fouradmost every field of government
endeavor related to property.”).

249 1d. at 550-51.
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quality of life?*° Had the authors said “relaxation” instead of “atiation,” they
might have been describing the factiwontz in which the applicant sought per-
mission to develop his lot in a way that would pbily harm his neighborS! The
government agency proposed an exaction that thet @der held to be subject to
the Nollan andDolan standard$>* Had the government, fearing liability for an im-
proper exaction, proposed a far weaker exacti@mdighbors might have viewed this
as an inappropriate giving to Koontz, which is efifeely an unremedied reverse
exaction?>® Most relevant here, Bell and Parchomovsky woulgui that the
beneficiaries of givings compensate the owners wposperty is taken, particularly
if the property was taken specifically for the posp of a giving>* Such an ap-
proach would weed out unwarranted windféits.

Most significantly, nuisance law doctrine has langndated that those who
unreasonably interfere with the property rightshafir neighbors make those neigh-
bors whole®® The entire body of nuisance law is predicatecherécognition that
one owner’s use of property can unreasonably irterfvith another owner®’

%0 See id.

%1 Koontz v. St. Johns River Water Mgmt. Dist., 1338.2586, 2592-93 (2013).

%2 See idat 2593-94.

253 SeeBell & Parchomovskysupranote 218, at 552 (asking whether General Motors
could have been required to pay for a giving orfdlots ofPoletown Neighborhood Council
v. City of Detroit 304 N.W.2d 455 (Mich. 1981pverruled byCounty of Wayne v.
Hathcock, 684 N.W.2d 765 (Mich. 2004)).

24 1d. at 555-565s€ee also idat 597 (“[W]hen compensable takings are associattid
chargeable givings, the recipients of the givinguthcompensate the victims of the taking.”);
id. at 609-12 (discussing how their proposed “lawivings” might resolve many of the
unfairness problems that exactions create). TH®asisuggest that the law of givings might
be a branch of constitutional law, implicit in thekings Clausdd. at 551 n.16.

25 SeeEric Kades,Windfalls 108 YALE L.J. 1489, 1492 (1999) (“Some legal rules
do—and should—dictate that the state capture wilsdfze., tax them away from their lucky
recipients and redistribute the gains to the resteopopulation.”); Saul Levmor&akings,
Torts, and Special Interestd7 Va. L. REv. 1333, 1355 (1991) (“One solution to this prob-
lem is the normative suggestion . . . that those bdmefit from government interventions
should be made to pay those who are burdened.elorythsuch a requirement would
perfectly encourage desirable projects and disgauirgefficient or corrupt interventions.”
(footnote omitted))see alsdianlin ChenCurbing Rent-Seeking and Inefficiency with Broad
Takings Powers and Undercompensation: The CasengfaBore from a Givings Per-
spective 19 Bc. Rm L. & PoL'y J. 1, 28—-46 (2010) (describing how Singapore resoup
some of the gains property owners receive from gowuent givings).

26 See generallpenise E. AntoliniModernizing Public Nuisance: Solving the Paradox
of the Special Injury Ruje28 EcoLoGY L.Q. 755, 767—71 (2001) (discussing American
nuisance law, its roots in medieval England, aediodern distinction between public and
private nuisance).

%7 For a recent discussion of incompatible nearby lsm®s$ outside of the exactions con-
text, see Kris MaheiMlissouri Levee Raises Questiph¢aLL ST. J., Sept. 15, 2016, at A3
(quoting the mayor of Fenton, Missouri, as sayithgate to put those people back underwater
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Courts and commentators have long recognized tbblgms that incompatible
adjacencies creaté® A party found to have created a nuisance has ctigu tort
and must pay damages to its plaintiff neighborgésdieciding nuisance cases must
struggle to find a baseline, a prerequisite to rd@téng exactly which owner is
interfering with the other’'s—presumed “normal’—#8&But judges deciding ex-
action and reverse exaction cases will avoid mudhat dilemma, since neither
type of claim can succeed unless the governmenmisazlculated its exaction by
a wide mark. Even if a court cannot figure out [mely what the baseline, non-
nuisance use is, most exactions fall in the cerfcldse enough” portion of the bell
curve that does not lead to compensation for ejihely.

Moreover, land use laws, and particularly zoningslahave long been recog-
nized as little more than prospectively adopted-amisance legislation. The Su-
preme Court’s first foray into zoning laWillage of Euclid v. Ambler Realty G&°
relied heavily on the law of nuisance in rejectingcial challenge to a fairly typical
new zoning law®! TheEuclid Court found that “the foundation . . . of the coomm
law of nuisances, ordinarily will furnish a faithelpful clew [sic]**?as to whether
a given zoning ordinance is valid. The Court obasgéithat “the law of nuisances . . .
may be consulted, not for the purpose of contrglliout for the helpful aid of its
analogies in the process of ascertaining the sefplee [police] power 2% It noted
that zoning law, like nuisance law, is context-$fi@é®* The opinion included the

that finally get to live in almost a flood-free areow.’ But that might not be fair to others,
he added. ‘What right do you have to push wateo snimeone else?™).

%8 | AURA S.UNDERKUFFLER THE IDEA OF PROPERTY. ITS MEANING AND POWER 97
(2003) (“[N]uisance isot. . . some kind of ‘exception’ to the otherwis®dd and un-
assailable power of property rights. Rather, &immply one manifestation of a very basic
principle: that the normative basis for the presdisgperiority of a property right . . . fails
when it is opposed by a public interest that ineslvalues of a similar kind.” (footnote
omitted)); Lisa Grow Sun & Brigham Danieldirrored Externalities 90 NOTREDAME L.
Rev. 135, 138 (2014) (“[A]lny potential decision thatplicates externalities can be de-
scribed, alternatively, as acting or failing to aotd thus can be framed as creating either
negative or positive externalities.”); Saxpranote 67, at 153 (“Surely there is no theory
of property rights that suggests that property asisbould have an advantage in conflict
resolution merely because of superior physicaltjpssi . . .").

29 This issue arises throughout takings 18ee, e.gNestor M. DavidsorResetting the
Baseline of Ownership: Takings and Investor Expemta After the Bailouts75 MD. L.
REv. 722, 724 (2016) (noting, after judicial rejectiofiseveral takings claims arising from
government bailouts in the financial services itdushat “going forward, officials facing
future panics can have greater confidence to taksteps necessary to stop financial wild-
fires without fear of liability.” (footnote omittegl

260 272 U.S. 365 (1926).

261 |d

%2 1d. at 387.

%3 1d. at 387-88.

264 1d. at 388 (citation omitted):

[T]he question whether the power exists to forlid erection of a
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much-quoted statement that “[a] nuisance may belyarright thing in the wrong
place,—like a pig in the parlor instead of the lyard.”®

TheEuclid Court cited earlier state court opinions notirgf thusinesses in resi-
dential neighborhoods may amount to nuisafend it even went so far as to note
that, in certain settings, a residential apartrbaiitling might constitute a nuisant.
The entire basis for the Court’s upholding of fivist-generation zoning ordinance
is its recognition that zoning law—unsuccessfulipltenged as revolutionary by
AmblerRealty—is merely an extension of the venerable commorofawisanceé®®

If anything, permit applicants that benefit fromaeions that are constitution-
ally too weak and that are later called on to ptevestitution to government bodies
for the compensation they must pay to neighborslghoe grateful that the neigh-
bors did not seek to have their use of the propmjyined entirely under nuisance
law. A useful example of this distinction is the llenown case ofBoomer v.
Atlantic Cement Compayi§? in which the New York Court of Appeals found that
the defendant factory was committing an ongoinganie by forcing its neighbors
to endure dirt, smoke, and vibratioiSUnder traditional nuisance law, the neigh-
bors would have been entitled to an injunction @asfaihe continuation of these
harmful activities™

Had the court issued this injunction, the only ops available to the factory
would have been to cease operations or to pur@rasasement to pollute from the
plaintiffs.?’Such a negotiation raises huge collective actioblpms, given that the
neighbors were a large group with potentially dij)et goals, and also given the

building of a particular kind or for a particulasay like the question
whether a particular thing is a nuisance, is tabtermined, not by
an abstract consideration of the building or of tthieg considered
apart, but by considering it in connection with tieumstances and
the locality.

265 |d

266 1d. at 390-93 (citing state cases).

267 1d. at 394-95 (“Under these circumstances, apartnmrgds, which in a different en-
vironment would be not only entirely unobjectioreablt highly desirable, come very near to
being nuisances.”). The Court also refers to sqmaetment houses located in districts of de-
tached homes as “mere parasite[s], constructedlar to take advantage of the open spaces
and attractive surroundings created by the resalesttaracter of the districtld. at 394.

268 Commentators have also long noted this parallevéen land use regulations such as
zoning ordinances and the law of nuisar@ee, e.g.Sax,supranote 67, at 150 (describing
property “as an interdependent network of compaisgs, rather than as a number of inde-
pendent and isolated entities”).

29 257 N.E.2d 870 (N.Y. 1970).

270 1d. at 871-72.

271 1d. at 872 (noting that traditional doctrine holdstthehere a nuisance has been found
and where there has been any substantial damage ¢hyothe party complaining an in-
junction will be granted”).

212 See idat 872-73.
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likelihood of extreme ill will between the partibg the time the litigation was re-
solved. But even if the factory had been able tonsuint these problems, it would
have been forced to agree to whatever price thghbers demanded, unless that
price exceeded the value of continuing to opermtehich case the factory would
simply shut its doors. In short, if the court hasgued an injunction, it would have
protected the neighbors’ rights with a propertyeranhd placed the factory owners
in the position of having to accede to whateventethe neighbors s&f.

Recognizing these challenges, however, the cofused to enjoin the contin-
ued operation of the factory and instead awardeshdas to the plaintiffs, because
“to follow the rule literally . . . would be to cde down the plant at onc&€*There
was apparently no technical method available fatiag the nuisancg’ and the
court wished to avoid the inefficiency of shulttihg plant down altogethé? The
neighbors won their case, but the court electgaratect their rights with only a
liability rule,?’" namely an award set by the court rather than seneant price set
by the neighbors themselves or never agreed th %t a

Permit applicants forced to reimburse governmertdidsofor the costs of
successful reverse exaction claims will be unhamgying to pay more for their
permit than they initially thought. On reflectiaghpugh, they should be grateful that
they did not face the injunction that tB®@omerdissent would have imposed in
accordance with the common law of nuisafié®ermit applicants in the reverse
exaction setting receive the permits they deskreugh with constitutionally in-
adequate conditions attached, and are later forwguhy compensation to the
neighbors whose property rights their change inhasedamaged. As disappointing
as that later payment may be, those applicants/radamys would choose that option
over an outright permit denial and would have dsaéhad they confronted that
same choice on day off@Moreover, one can only assume that the permitcaoyl

273 Calabresi & Melamedsupranote 217, at 1105-06 (citiRBpomer 257 N.E.2d 870).

274 Boomer 257 N.E.2d at 873.

275 |d

276 “Respondent’s investment in the plant is in exod$s5,000,000. There are over 300
people employed thereld. at 873 n.*.

27 SeeCalabresi & Melamedsupranote 217, at 1105-06.

278 Boomer257 N.E.2d at 873 (“[T]o grant the injunction es$ defendant pays plaintiffs
such permanent damages as may be fixed by the seems to do justice between the
contending parties.”).

279 “IT]he majority is, in effect, licensing a contimgj wrong. It is the same as saying to
the cement company, you may continue to do haryoto neighbors so long as you pay a
fee forit.”Id. at 876 (Jasen, J., dissentirg@e generallZhristopher Serkirgxisting Uses
and the Limits of Land Use Regulatip84 N.Y.U.L. REv. 1222, 1282 (2009) (concluding,
in the takings context, “that the categorical prtta of existing uses extends more protection
than appropriate in at least some cases”).

280 In rare cases, the compensation these applicarsispay may make the project eco-
nomically unfeasible, because its overall costuing the external damages it imposes on
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would rather pay a damage award established by ttan face the vagaries of
a nuisance claim brought by its neighbors, inclgdime uncertainty of whether
those neighbors will sell an easement to the agpiiand at what price.

In short, any property owner that applies for allase permit and later accepts
a very favorable exaction does so with full knowgedhat it later may be charged
for the costs it imposes on its neighbors, jusit &®ows it may face a nuisance
claim brought by its neighbors under the law of28t In each of these cases, the
applicant is not losing anything when it later pthyesse additional amounts. Rather,
it enjoys less of a gain than it had hoped for,levréimbursing its neighbors for its
interference with their property right€.Owners also should remember that an agency
occasionally may reverse its granting of a perorta court may revoke the per-
mit.?®* This might happen even if the applicant has conu@eérconstruction of its
project?® These actions are certainly less desirable towrer than having to pay
compensation to its neighbors.

In those extremely rare cases in which a reveraetin claim succeeds, the
court would be finding that the applicant’s neigtsguffered a constitutional

neighbors, exceeds its overall benefit. In caseh as this, the project never should have
been allowed to proceed in the first place, asfimicant probably should have known from
the outset. Stated differently, if the applicard batually owned all the neighboring land its
new development would injure, it would not haveqaeded. There is no reason such an
applicant should be allowed to proceed just becais a position to offload those costs
onto others, and there is no reason the neighhordd be forced to bear those costs. Any
applicant with a proposal that is so inefficiemigldhat so harms its neighbors, deserves little
judicial sympathy, assuming it can even get itppsal approved by a land use agesae
Levinson,supranote 86, at 401-02.

281 SeeBell & Parchomovsky,supra note 218, at 600 (“The involvement of the
government should not blind one to the underlyingsi+tortious situation—the taking of
one’s private property by another.”).

282 The legal standards for nuisance claims and takilagsis differ, so it is entirely pos-
sible that a given plaintiff might prevail on oiyg¢ of claim but not the other. This does not
change the fact that land use laws such as zoaing are often seen as little more than
advance attempts to head off potential nuisances tlte roadSee supraotes 260-68 and
accompanying text.

283 See, e.gMcAllister v. Cal. Coastal Comm’n, 87 Cal. Rid 365, 388 (Ct. App. 2009)
(“Since approval of the Project rests, in partttoat erroneous finding, it follows, and we
conclude, that the Commission abused its discréti@pproving the Project and granting
the coastal development permit. Therefore, the@a@bicannot stand, and the matter must
be remanded to the Commission . . . .").

284 Cf. id. at 392-93:

[W]hen a developer starts a project without anypeor under an
invalid permit—i.e., one that was issued in viaatof existing zoning
or environmental laws—the developer does not gaiestéed right to
complete the project; and, in the latter situattbe,government is not
estopped from challenging the validity of the pearenien if the de-
velopers expended resources in reliance on it.
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violation and that the applicant received an undeskand unwarranted benefit—a
government “giving.*°In such a case, the party receiving that inapatsbenefit—
here, the applicant enjoying a government-imposaalition that did not exact
enough—would have to make the victim of this impiefy whole, presumably by
paying compensation in an amount equal to the valube under-exaction. The
initial claim would be a takings claim brought Imetneighbors against the govern-
ment body that under-exacted. But that governmatityevould be entitled to resti-
tution from the applicant rather than having to ffeyaward out of public funds. In
the end, the government should break even, justiaes in a traditional exaction
claim in which it pays the award to the owner whpsgperty was over-exacted out
of taxpayer funds (disregarding, in either casadactions costs such as legal fees).

States would have to develop appropriate procedaressolving these claims.
The claim that an unsuccessful government deferangs seeking reimbursement
from the permit applicant that caused the governimdwss might be commenced
shortly after the government is found liable to tieéghbors. More likely, though,
a government defendant in a reverse exaction alaoid want to bring in the ap-
plicant as a third-party defendant in the origitiaim. The applicant facing a pos-
sible restitution claim similarly will want to paipate in the initial takings claim
against the government, given that it will be ahiba to reimburse the government
for any compensation it must pay to the neighbbinsit applicant was involved in
the facts as they developed and will probably piite in the initial claim as a
witness anyway. Conversely, the government matifexlit is likely to break even
no matter how the neighbors’ case turns out and thay have less incentive to
defend vigorously against the neighbors than thpdiegnt that will ultimately pay
any judgment. The court will prefer resolving thessues together rather than
separately, both to avoid inconsistent resultstaidnserve judicial resources. This
consolidated approach also reduces the legal egpehs parties will face. State
courts and state legislatures can work out the firestedures for handling reverse
exaction claims—perhaps at the administrative lawel not only in court—just as
they established procedures for inverse condenmatams when federal courts
so required®

Note that reverse exaction claims pursuing justpemsation differ from claims
by neighbors in which those neighbors seek to enjuiinvalidate government
action. InMunicipal Art Society v. City of New Y¢fk the trial court voided a

285 SeeBell & Parchomovskysupranote 218, at 554 (“[I]t is inequitable to bestow a
benefit upon some people that, in all fairnessjastice, should be given to the public as a
whole.”); Thomas W. Merrill & Henry E. Smitfihe Morality of Property48 WM. & MARY
L. Rev. 1849, 1884 (2007) (“[Clonferring benefits on dese few is not regarded as a
morally acceptable use of the state’s power ofaoar” (footnote omitted)).

288 segwilliamson Cty. Reg’l Planning Comm’nv. Hamilt&ank, 473 U.S. 172, 194-97
(1985).

287 522 N.Y.S.2d 800 (Sup. Ct. 1987).
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transaction in which the city agreed to providelibger of a publicly owned parcel
with a 20% zoning bonus in exchange for a $57 amllhigher sale price plus the
buyer’'s agreement to make $35-40 million in improeats to an adjacent subway
station?® The agreement was rejected in large part bechasxtra money was not
earmarked for local improvemeri8.The plaintiff persuaded the court that this
transaction was merely the costly sale of a zobhimgus to a private developé?,
an argument that might be raised in oppositiondayrexactions. In pamtjunicipal
Art Societymay illustrate the distinction highlighted abowateen government as
entrepreneur and government as referee, giverhaatty was proposing the sale
of a very desirable parcel of midtown real esth#t it owned for a higher price than
it otherwise could have. But even if the proposaddaction had not involved a sale
and the city had simply granted a zoning bonuspcwate owner in exchange for
the promise of privately financed subway improvetagthis case was a straightfor-
ward effort by neighbors to stop a project theyaggp They did not seek compensa-
tion for a loss they had suffered; rather, theyceaded in preventing any such loss
from occurring.

4. Nollan andDolan as Illustrations

Nollan and Dolan themselves serve as useful illustrations of howense
exaction claims might succeed or fillimagine that the California Coastal Com-
mission had allowed the Nollans to proceed witlirtingial development plans and
had imposed only a trivial exaction on them. Thélés would have had no cause
to bring a takings claim—they obtained the perhetrequested with an acceptable
exaction attached to it—but others might obje¢chesCommission’s imposition of
an exaction that they view as inadequate. Theifisste to arise under this Article’s
proposal would be the identification of the partid® are harmed and thus might
become plaintiffs in a reverse exaction claim. Tindpa successful takings claim,
a potential plaintiff must have been unconstitugiyndeprived of a valid property
interest?*? if a neighbor simply dislikes the project, shekiathe standing needed
to bring a takings claim.

The Commission asserted three state interest® ioatbe: protection of the pub-
lic's view of the beach, assistance in overcomhggpublic’'s psychological barrier
to beach use that a heavily developed beachfraatwwuld create, and prevention

288 1d. at 800-02.

289 1d. at 803.

29 1d. at 804 (“[Glovernment may not place itself in thesition of reaping a cash
premium because one of its agencies bestows agbeimefit upon a developer. Zoning
benefits are not cash items.”).

291 See generallfpolan v. City of Tigard, 512 U.S. 374 (1994); Nalle. Cal. Coastal
Comm'n, 483 U.S. 825 (1987).

292 Nollan, 483 U.S. at 834-36.
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of congestiorf?® It is not entirely clear that any of these intésespresent protected
property rights enjoyed by neighbors or anyone. éisene of these three interests
constitutes a property right, then no one couldgd reverse exaction claim and that
would be the end of the discussion. These maylkgaals for a state agency to pur-
sue, they may give unhappy neighbors the abilityritag some type of claim against
the agency under another constitutional provisiaimaler state law, they may support
a nuisance claim by the neighbors against the Nslllaut they do not appear to im-
plicate the Takings Claus&.In other words, the Commission may have been gtrote
ing public rights, but these are not property rigttiat can serve as the basis for a
reverse exaction claim or any other type of takatgisn under the Fifth Amendmefit.
TheNollanexample illustrates several features of the revexaction test. First,
the plaintiff must possess a property interesttihatbeen takeil° Unless California
recognizes a view of the beach, the absence ofchpwgical barrier to the use of
the beach, or the absence of congestion as propgitg, then a reverse exaction
suit cannot proceed’! Second, parties who have been wronged may béaabiang
other types of claims. A disappointed tourist mighve a claim under the Due
Process Clausé® for example, or state law may provide a rem@din this in-
stance, the displeased neighbor will have a clairhnot a reverse exaction claiffi.
Third, in some cases, the interests that indivisllede may be too trifling to
protect in any practical way. This is not to suggleat interests of modest value are
not safeguarded by the Fifth Amendment or in otays** Moreover, while each
tourist’s view might be impaired to only the tinieegree, the collective loss of all
the tourists in coastal California might be hugedBcally speaking, though, each
potential plaintiff will likely conclude that a leso minor is not worth constitutional

29 |d. at 835.

2% U.S.CoNsT. amend. V.

2% Note that Koontz prevailed even though he was aptided of any property interest.
Koontz v. St. Johns River Water Mgmt. Dist., 1338.2586, 2596 (2013) (“Extortionate
demands for property in the land-use permittingextrun afoul of the Takings Clause not
because they take property but because they imgsibtyi burden the right not to have
property taken without just compensation.”). Thai€s statement could be read to imply
that reverse exaction claims need not fail solelanse the neighbor did not lose a property
interest.Cf. Lujan v. Defenders of Wildlife, 504 U.S. 555, 52®892) (“[I]t is clear that in
suits against the Government, at least, the comamptry requirement must remain.”).

2% See Nollan483 U.S. at 834-36.

27 See idat 835-36.

2% U.S.CoNsT. amends. V, XIV.

2% See, e.gKoontz 133 S. Ct. at 2597-98 (discussing possible &atelaims).

30 See, e.gMiller v. Town of Wenham, 833 F.3d 46, 53-55 (@Bt 2016) (recognizing,
in a due process case, that a resident may haealakdinance enforced under Massachusetts
law even though a local official chose not to eoéothat ordinance directly).

31 See, e.glLoretto v. Teleprompter Manhattan CATV Corp., 458. 419 (1982) (pro-
tecting owner against physical occupation of o of one cubic foot of her roof by
cable television equipment).
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litigation, and class actions are unlikely in thesttings, given the modest loss each
potential claimant suffers and the likelihood teath neighbor will present slightly
different facts and lossé%.In the variation ofNollan posited above, the Nollans
would have appropriated public rights with an asi@m the California Coastal
Commission, but those rights are so diffuse thextetlis no practical way to defend
them outside of the political sphere.

Dolan, by contrast, presents a factual setting in whicteighbor might bring
a successful reverse exaction claim.Dnolan, the city's concerns focused on
increases in traffic and stormwater runoff thatoaesexpansion might inflict on the
applicants’ neighbor¥?® Suppose the City of Tigard had allowed the Dolans
proceed with their project on the condition thatytimake some modest modifica-
tion to their plans. The Dolans then might havdtliheir larger store, expanded
their parking lot, and replaced the gravel of thiginal lot with pavement. As a
result, more stormwater would fall on impermeabhidaces and flow into a neigh-
boring creek rather than absorbing directly int® ghound on the Dolans’ lot, just
as the city feared in the actual c&8aBut in this hypothetical variation, the city’s
exaction is inadequate to offset these negativectsffon the Dolans’ neighbors.

A neighbor might well succeed with a reverse exactiaim on these facts. The
neighbor’s argument would be that the city’s inadeq exaction took a property
interest from her, namely the right to hold hergany free of excessive rainwater
runoff from neighboring land. The Court in the adtcase would not permit Tigard
to exact a fee simple in a strip of the Dolanstlavithout demonstrating an essen-
tial nexus and rough proportionalf{y.A court facing this hypothetical variation of
the facts would not permit the city to impose asesaent for increased stormwater
runoff on neighboring property without making tleverse exaction equivalent of
these same two showings.

Technically, of course, the neighbors in this higeticalDolan variation do not
have their property “exacted,” since they wereaparty to the initial compromise

%92 1t is entirely possible that some neighbors wilfsularge losses, others will suffer

more modest losses, and still others will enjoygal he net impact on a neighborhood may
be negative, but individual gains and losses cadigteébuted in a wide range of ways. In

a reverse exaction setting, no one neighbor maggsssadequate incentives to spearhead
litigation, each neighbor might present slightlffetient facts, and class actions may not be
available or practicable.

33 512 U.S. 374, 381-83 (1994).

34 See id.

35 1d. at 392-96.

%% Similarly, theBoomerplaintiffs were entitled to a nuisance remedy aslétlantic
Cement could demonstrate that it had internalihedvairious externalities that the facts of
that case presented, which it could not do. Boomatl. Cement Co., 257 N.E.2d 870 (N.Y.
1970). Sadly for the plaintiffs, however, the Newrk court protected their property rights
with only an award of damages and not with thenofive relief they soughSee supra
notes 269-78 and accompanying text.
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that led to the grant of the permit. The exactioouored earlier, when the Dolans
accepted the conditions proposed by the city itharge for receipt of their permit,
and this negotiation likely involved only the Dotaand the city. The neighbors,
rather, are victims of an occupation of their prypby increased stormwater runoff,
an occupation that does not meet the traditionthitien of an exaction. But this
incursion meets this Article’s definition of a rese exaction because it was caused
by the city’s impaosition of an inadequate conditiomesponse to the Dolans’ permit
request. By failing to exact the Dolans sufficignthe city has, in effect, forced an
unconstitutional compromise on their neighb8fsThe city allows the Dolans to
expand their store, and the external effects oghteiring property are supposed to
be internalized by this transaction. The conditioes not internalize the externality
to constitutional standards, however, and thischets reverse exaction analysis is
triggered. Unless the city can meet the two-prongeerse exaction test, it must
pay compensation to the neighbors for a reversetiexa

In this case, unlike in the “reverdisllan’ hypothetical discussed abo¥g,
there is unquestionably a property interest atestdie neighbors are arguing that
the city has forced them to give up a flowage easgmithout compensation. Under
the first prong of the reverse exaction test, thercwould inquire whether the
exaction substantially advances the unquestiorabliimate state interest of miti-
gating increases in floodin’ If the condition does not accomplish this goagrth
the plaintiff neighbors would prevail by meetingetfirst prong of the reverse
exaction test. An applicant sought permission teettgo property in a way that
would create a flooding externality; the governmexsponded to that request by
inadequately internalizing this externality; and #pplicant’s neighbors unconstitu-
tionally must relinquish a property right withoubropensation. The neighbors’
reverse exaction claim, pursuing compensationhiisrteking, would succeed.

If, however, the city were to survive this firsbpg of the reverse exaction test,
as it usually will, the neighbors also may be d@blprevail under the reverse of the
Dolan standard, by demonstrating that the magnitudbe€ity’s weak exaction is
not roughly proportional to the scope of the prablhe Dolans’ expansion plans
will create. Here, the court does not examine itileabe between the exaction and
the problem it is meant to address; rather, it §@ston the exaction’s magnitute.
TheDolan Court does not require mathematical precisionjfome imagine a very
weak exaction, it is possible that the neighboightribe able to demonstrate that the
imposition is not roughly proportional. In this easheir claim would succeed.

307 Cf. Coppi v. City of Dana Point, No. SACV 11-1813 JEBIBX), 2014 WL 12589639
(C.D. Cal. Feb. 24, 2014), at *5 (“This trial couddt turn into aNollan/Dolantrial’ for the
simple reason that the unconstitutional conditamsrine would apply to the developer, but
not Plaintiff. The developer is not bringing aniactagainst a governmental unit; therefore
this doctrine does not apply.”).

38 See supréection 111.B.4.

39 SeeNollan v. Cal. Coastal Comm'#83 U.S. 825, 834 (1987).

319 See Dolan512 U.S. at 395-96.
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If the neighbors prevail under either or both afgh standards, they would be
entitled to compensation from the City of TigdttiThe neighbors will have demon-
strated that the city’'s approval of the Dolans'migrapplication with inadequate
conditions attached took their property right toftee of stormwater runoff. By
approving the permit as it did, the city will haallowed the Dolans to damage others,
thereby taking their property under the reveédsdlan/Dolanstandard’? The city
would then be able to seek reimbursement from thlari3, as described above—in
fact, it may already have begun to do so.

This reimbursement might take the form of a taatralin which the city pursues
damages for the financial injury the Dolans’ projemximately caused the cit}?
Those damages would arise as a result of the atyligation to compensate the
Dolans’ neighbors for the additional flooding theyst endure because the city al-
lowed the Dolans to proceed. Alternatively, thenteirsement might take the form
of a special tax imposed on those landowners wha#ens have depleted the public
coffers®* Tigard might form a special tax district and asseflood-prevention tax
on those landowners whose real estate developetesities have increased the public
need for mitigation measures—a group not necegdianited just to the Dolan¥?

Courts and legislatures would have to develop mhoess for allowing claims
of this sort to proceed, just as they have donenfegrse condemnation cases.
Specific reimbursement procedures might vary frtatesto state, but state legisla-
tures and courts are capable of developing thesmgures if substantive case law
requires them to do s&.Once reverse exaction claims are widely recogniged
mitting bodies will learn to include language irithpermit approvals in which the
applicant acknowledges that, in the event thaighier brings a successful reverse
exaction claim, that applicant is required to pdeviestitution to the jurisdiction for
any court-ordered takings compensation.

A neighbor would face the choice of bringing a ttiadal nuisance or trespass
claim, a reverse exaction claim, or, potentiallgtho These claims would pursue

11 See supraection 111.B.3.

#12 See supr&ection I11.B.

313 Cf.Williamson Cty. Reg’l Planning Comm’n v. HamiltoraBk, 473 U.S. 172, 194-97
(1985);supranote 286 and accompanying text.

314 See supranotes 246—-47 and accompanying text.

15 Other property owners might have received permith similarly weak exactions
attached at about the same time, which meanshbiatgrojects, too, increased the need for
mitigation efforts. In fact, these other owners Intige required to reimburse the city for sep-
arate reverse exaction awards if other neighbantiffs come forward. Or nearby owners
might be required to pay mitigation fees aheadhgfdevelopment on their property, out of
recognition that similar development of their landhe future will further exacerbate the
flooding problem.

%16 See Williamson Cty. Reg’l Planning Comp#ii3 U.S. at 194-9%ge alssupranote
286 and accompanying text.

%17 See, e.gWilliamson Cty. Reg’l Planning ComnyA73 U.S. at 194-97.
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different defendants, would raise somewhat diffeeégments, would lead to differ-
entremedies, and might face different standinggrahess requirements. And even
though the government that loses a reverse exaclim can pursue reimburse-
ment from the permit applicant, it certainly wiligber to head off a reverse exaction
claim entirely. It would rather avoid litigationah risk losing a case in which the
best possible outcome is to break even while bgditigation costs, and there is
always the possibility that the permit applicanii t¥& unable to satisfy a judgment
for restitution®'® Thus, these different claims also generate diffedeterrent ef-
fects. An applicant that fears liability to its gbbors may elect to proceed more
carefully. Governments that fear reverse exaciialpility may propose more bal-
anced exactions.

5. Ways in Which Reverse Exactions May Not Pregibétror Traditional
Exactions

This Article has asserted that a reverse exactamds the mirror image of a
traditional exaction claim arising undiollan andDolan. That is true only to a
point, and this Section will note the ways in whtble two types of claims are not
precise inverses of one another. None of theséndisins undercut the major
argument of this Article: courts should recognizearse exaction claims just as they
have recognized direct exaction claims. In facmeof these divergences further
strengthen the argument in favor of judicial redbgn of reverse exaction claims.
It is important to recognize, though, that the @rbp owner that initially seeks a
permit holds several substantive, strategic, astititional advantages over the
neighbors who may object to the government’s gngntif that permit. As a result,
exaction claims and reverse exaction claims areesdrat asymmetrical, and the
former are likely to arise considerably more oftiean the latter.

The applicant is the party that initially formulatglans that disturb the status
quo. Thus, only the applicant gets to decide wbairopose and when to propose
it. The applicant chooses exactly what featurésdorporate into its initial applica-
tion, including any ways in which it will voluntdyi offset externalities that the
applicant acknowledges its development will prodoice/orsen. The applicant can
also include features in its application that ibls the government is unlikely to
approve, perhaps with the intention of abandoniregé features later so that it
appears to be reasonable.

Institutionally, only the applicant negotiates wiitle relevant government agen-
cies during the preliminary stages of the apprpvatess. Thus, if the government
responds to the initial application by requestingaessions, the applicant gets to
agree to some, reject others, and suggest counpegals. This ongoing negotiation

%18 The applicant owns the real estate in questiomoofse. But real estate developers
tend to be highly leveraged, and it would not bgssing if the developer had insufficient
equity in the property to satisfy a judgment fastiteition in favor of the government.
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is conducted by two parties—the applicant and theeghment body—with neigh-
bors having little or no input. At the earliestgeta of the process, neighbors may not
even know that the landowner has applied. By tihe the neighbors learn that the
government is considering an application, the @ppli and the permitting agency
may have already cut a preliminary deal or at leatblished significant momen-
tum in that direction.

The applicant is far more likely than the neighbtorbe a repeat player. Those
who develop real estate are often career realkesigierts with far greater experi-
ence and familiarity with the permitting procesarthmost of their neighbors. They
probably have established alliances with othetlériocal business community and
in local government. They are likely to be repreésdiby counsel skilled in working
with government agencies in the jurisdictidh.

Once the negotiations have proceeded to a signifabegree, it is the applicant
that ultimately makes the decision whether to acaep proposed conditions, nego-
tiate further, or throw in the towel. Neighbors nieawe some input by this stage of
the application process and occasionally can kilagposal completely or influence
the government bod¥ But with regard to those proposals that surviiepghocess—
however much they may have been modified alongathg—it is the applicant
alone that ultimately must either accede to thalitmms or reject them. The dis-
satisfied applicant also gets to decide whethéritay an exaction claim.

Neighbors, by contrast, enjoy few of these advadamnd can exercise them
only much later in the administrative process. They functioning in a reactive
capacity, often learning of the developer’s planggl after the applicant began to
incubate and pursue them. The neighbors will likedye limited time to reflect on
these plans and respond to them, which reduceasvitiee. Their only opportunity
to express their concerns may arise at a publidgingekeld long after negotiations
have been underway.

Neighbors are far less likely than developers teerexperience and familiarity
with the workings of the permitting systefh.They often will need to find legal
representation on short notice. This challengeagnified by the fact that retaining
counsel may entail going door to door to collee trecessary funds from a large
number of people who may not yet be focusing origbige and may not have the
means to contribute. Neighbors may not be abletbdapable lawyers willing to
represent them, given that the most experiencedkiheld land use lawyers in town
may already work for the parties that provide ongdiusiness.

%19 SeeBell & Parchomovskysupranote 218, at 595 (“Forcing interest groups to@éair
charge for the benefits they receive is an effectvay to curb minoritarian rent-seeking.”).

320 See, e.g.River Park, Inc. v. City of Highland Park, 23 &.864, 165 (7th Cir. 1994)
(discussing community members delaying a zonindiegtjon).

%21 Of course, many neighborhoods have organized homeshassociations that may
have developed skill and experience in these gsttiHowever, neighborhood opponents are
less likely to have this type of experience thamarplicants proposing new projects.
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Moreover, while the collective loss to a group efghbors may be large, the
damage to each individual neighbor may not be. Smeighbors may decide—quite
reasonably—that their particular losses are smalugh that it is not worth the
effort to put up a fight, while others may choosdree-ride on the fight that their
neighbors will make (and pay for) on their bei&Different neighbors thus may
contribute different amounts of time, energy, anohay, reflecting their level of
concern about the proposal, their resources, agid ridicognition that others will
raise their arguments for them. The homeownergdaton located nearest to the
proposed project may be small, disorganized, aacvexd for leadership, while
another better equipped homeowners’ associationbradgcated further away and
thus be less concerned about the proposal.

This collective action problem should not be undéngated. The first time a
group of neighbors learns of a new developmengptapay be when a “variance”
or “rezoning” sign is posted on the property. Thasting typically occurs only a
few weeks before a public hearing, long after tppliaant and the permitting
agency have reached a tentative resolution of tisagreement¥? Even if the
neighbors become aware of some clues earlier, pginaobserving surveyors or
contractors on the site, they are unlikely to krexactly what type of development
is imminent, and they often do not understand hmgather the requisite informa-
tion. Sophisticated neighbors may know which buitdbfficial to call, but less
experienced observers may simply live with the spdaeling that “something is
up” without knowing exactly what that “something’until it is nearly too late.

Once the neighbors ascertain that an applicarsitasitted a proposal, they need
to decide whether and how to act. Potential respotsdwill not know if their neigh-
bors are aware of the proposal or if they all stia@esame objections. Someone will
need to take the lead, notify neighbors, rally suppersuade people to speak at public
meetings, and pass the hat if they need legalgeptation. They may have to under-
take all of this activity within a brief two- or ibe-week period. Some developers
time their applications to reduce the likelihoodatijection, perhaps by seeking
permits at times of year when they know the neigblaoe likely to be preoccupied
or away, such as during the summer or the Thankggand Christmas seasons.

Because of these factors, some applicants mayveepeirmits because they
deserve to, while others may obtain the necesggmosals simply because poten-
tial objectors are unable to organize and respand fimely fashiori®* This is
particularly true if the neighbors lack the edumatilegal sophistication, financial
wherewithal, and access to government that incrfesedds of their opposition

322 Seel evinson,supranote 86, at 374—76.

33 See, e.g.NASHVILLE & DAVIDSON CTY., TENN., MUN. CODE § 17.40.730(B) (2017)
(“Public notice signs shall be installed on affecproperties no less than twenty-one days
prior to an established public hearing date” wébard to all zoning matters.).

%24 Cf. River Park23 F.3d at 165 (discussing stalling tactics ayiemnity members re-
sulting in the zoning application expiring).



2017] REVERSEEXACTIONS 53

succeeding. Neighbors that fail to raise objectianthe administrative level may
be precluded from raising them later in court. Thexgen if courts follow the
recommendations of this Article and recognize rexaxaction claims, it is likely
that the number of exaction claims brought by ayawits will remain much larger
than the number of reverse exaction claims raisediffuse collections of neigh-
bors. Though it is reasonable and fair for court®tognize reverse exaction claims,
parties who bring those claims will face even nadran uphill battle than applicants
who bring traditional exaction claims. There will fewer reverse exaction claims,
and those claims will be less likely to succeed.

Substantively, courts considering reverse exadi@ms may be biased against
them, at least as compared to traditional exactiaims. The plaintiff in a tradi-
tional exaction claim often believes its abilityuse its property has been signifi-
cantly impaired® The Nollans could not replace their small houstn \ai larger
one?* the Dolans could not expand their plumbing sumtbre®*’ and Koontz
could not commence construction on his unimproaed*® By contrast, neighbors
bringing reverse exaction claims may each be saoffenodest diminutions to the
value of their property arising from annoyances prohibitions on the use or reuse
of their land. While the collective impairment akir property rights may be huge,
those losses are often spread unevenly acrosgesdad diverse group of neighbors.
Residents may suffer different losses than busioesers. The closest neighbors
may endure worse intrusions than those locatetidugway.

Because the Court has applied a “diminution in &akest in other areas of
regulatory takings law, lower courts may be temptednalyze reverse exaction
cases in a similar way. Courts taking this approaak conclude that, because each
individual neighbor’s loss does not cross a paldicthreshold, no neighbor has a
cognizable takings claims or each of them hasyaweak claim. This approach would
be entirely inappropriate, because the Court hatedstvery clearly that exaction
cases are different from “diminution in value” ol raised under tHeennsylvania
Coaf? andPenn Centraf® tests*** However, many judges hear regulatory takings
claims only rarely, and lawyers bringing reversaation claims will need to take
great care to educate courts about the distinctlmetsveen exaction claims—
including the reverse exaction claims describe@-hend other regulatory takings

3% See, e.g.Nollan v. Cal. Coastal Comm’'n, 483 U.S. 825, 8217€1987).

326 Id

%27 Dolan v. City of Tigard, 512 U.S. 374, 379-83 (1294

328 Koontz v. St. Johns River Water Mgmt. Dist., 1338.2586, 2591-93 (2013).

329 pa. Coal Co. v. Mahon, 260 U.S. 393 (1922).

330 penn Cent. Transp. Co. v. New York City, 438 U®4 (1978).

%1 Sed.ingle v. Chevron U.S.A. Inc., 544 U.S. 528 (200&e alscCity of Monterey v.
Del Monte Dunes, 526 U.S. 687, 703 (1999) (notimg,case that did not involve exactions,
“We believe . . . that the rough-proportionalitgttef Dolan is inapposite to a case such as
this one.”).
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claims®? The Supreme Court has been quite clear that exactises raise due-
process-like issues under which a claimant cangirewven if it suffers only a
modest loss, and the same should hold true forgsewxaction claims. The diminu-
tion in value test simply is beside the point inexaction case.

Another way in which reverse exaction claims diffem traditional exaction
claims is that reverse exaction claims must addhesthreshold question of whether
the plaintiff has lost a property interé$tln a traditional exaction claim, the ap-
plicant seeks a permit which is granted with cdod# attached, and the sole
guestion is whether those conditions are suffitydirtked to a problem the appli-
cant will createé® Moreover, Koontz acknowledges a right of action even for
claimants that have rejected the exaction andnlogtroperty at aft®*®> Koontz pre-
vailed because the government “impermissibly buetfnthe right not to have
property taken without just compensatigf.”

Reverse exaction claimants, by contrast, would rteesuffer the loss of a
constitutionally protected property interest. Tagymmetry reflects the fact that a
reverse exaction is a type of claim and not actualtype of exaction, as noted
above, since the neighbors have not technicalfigesed an exaction. If anything,
this distinction strengthens the argument thattsaslrould recognize reverse exac-
tion claims, given that these claimants must hasedn interest in property while
claimants raising traditional exaction claims may have. If the Takings Clause
protects Koontz, who gave up no propéttyit certainly should protect a property
owner forced to become servient to an easemefibfmwater runoff.

In the example in this Article’s Abstract, a dey®o that wishes to build a
shopping center may find the government’'s approgalitioned on its provision
of a right-turn lane. If it provides the lane, ifght later bring an exaction claim
underNollan and Dolan; if it rejects the exaction, it might bring a ctaiunder
Koontz Suppose instead that the relevant agency gtamafsetrmit on condition that
the developer installs a sign that reads, “Incré&3engestion Ahead.” Neighbors

332 SeeKrier & Sterk,supranote 73, at 56 (“In many cases . . . landowness laot
because of questions about the scope of the pefesebut because courts do not know or
understand Supreme Court doctrine, or willfullyagait or interpret it as having significant
play in the joints.” (footnote omitted)).

333 Seel.S.ConsT. amends. V, XIVsee alsiKoontz 133 S. Ct. at 2597-98 (discussing
possible state law claims).

%4 Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 8395().

35 133 S. Ct. at 2596.

3% 1d. This raises the question of whether an applidattrejects a proposed exaction—
regardless of whatever rights it might have urktantz—suffers a Fifth Amendment taking
at all. SeeJohn D. Echeverrid,akings and Errors51 ALA. L. Rev. 1047, 1087 (2000) (“If
the validity of the government action is a precdiodgi for a legitimate takings claim, then
an erroneous government action precludes a finofirmgtaking.” (footnote omitted)).

%7 Koontz 133 S. Ct. at 2596.
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inconvenienced by this traffic may wish to bringeaerse exaction claim but would
face the threshold question of whether they enjpsogerty right in the lower level
of traffic that existed before the applicant apglier a permif® If they do not, then
the Fifth Amendment is not implicated, though thlegghbors still may be able to
bring some other type of claim.

6. Concerns Recognition of Reverse Exaction Claifight Raise and Responses
to Those Concerns

One argument against judicial recognition of regexgaction claims is that it
will increase the quantity of land use litigatithereby adding to the burden facing
courts already laboring under heavy caseloads. iShistrivial objection: if the
Takings Clause protects neighbors against this ofpgovernment activity, then
those neighbors are constitutionally entitled temedy, even if enforcing these
rights consumes precious judicial tifféOne might argue that expending judicial
resources to protect rights of such modest valteolhardy and that these claimants
are squandering public funds tilting at windmillf.course, the Court has not taken
that position in past cases in which it protectesl groperty rights of claimants: a
lower court eventually awarded Jean Loretto onéad¥f while the First English
Evangelical Church of Glendale received nothinglikin the end** And there is
Nno reason to reject reverse exaction claims theatvarth significant amounts just
because other reverse exaction claims may not be.

Moreover, this Article has argued that if the Catognizes traditional ex-
action claims, then it has no choice but to recogmeverse exaction claims. The
two types of cases are reflections of each otimel tlae property rights of neighbors
are no less worthy of constitutional protectionnttthe property rights of permit
applicants. Exaction claims by their nature ares&s which adjacent land uses are
incompatible with each other, and the question loictv claim is the “traditional”
one and which is its “reverse” indicates little mahan which party opted to act
first.3*? Had another business owner in Tigard, Oregon,iep@br an expansion

338 See supranotes 292—-95 and accompanying text.

339 See generally).S.ConsT. amend. V.

30 A $1 Cable Fee for TV Hookup Upheld by Stater. TIMES, May 9, 1983, at B3
(noting that the cable wiring actually increasegl ¥halue of Loretto’s building).

%1 First English Evangelical Church of Glendale v. @gwf Los Angeles, 258 Cal. Rptr.
893 (Ct. App. 1989) (finding no taking on remarahirSupreme Court and therefore award-
ing no compensationyee alsdBabbitt v. Youpee, 519 U.S. 234 (1997) (protectiagain
interests against escheat even though they eagasdHan $100 in the preceding year).

%2 SeeSun & Danielssupranote 84, at 334 (“Underlying social norms and tixiglegal
rights can shape the way that we view attributibexernalities, but externality campaigns
exploiting particular externalities can also shape we view as wrongdoers in a particular
situation—and, in turn, lay the groundwork for rédieag underlying rights and responsi-
bilities.” (footnote omitted)).
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permit that the city granted, the Dolans easilyjdtaave been plaintiffs in a reverse
exaction claim defending their property rights agaencroachment by their aggres-
sive and speedier neighb¥t.

To the extent the proposals offered here do leadh iacrease in the number of
claims, that additional litigation is initiated meighbors bringing suits that may
have merit. It makes no more sense to reject rewexaction claims because they
lead to litigation than it makes to reject traditdbexaction claims because they lead
to litigation. The only difference between the telaims is the identity of the
plaintiff. If critics worry that assessing the “essial nexus” and “rough proportional-
ity” of a reverse exaction claim will be difficultact-intensive tasks, the fault lies
not in this Article’s proposals but rather in tharglards the Court createdNiollan
andDolan.?*

Permit applicants and their lawyers may worry thaticial recognition of
reverse exaction claims will deter land use agenéaring litigation, from granting
permits they otherwise might have granted or wikt@urage them to exact more
than they formerly would have. Government bodiabthrir lawyers may worry that
those bodies will end up as defendants no mattat thiky decide, since they are now
subject to claims from neighbors and not just fapplicants’® Both of these fears
may be warranted, but they also demonstrateNblian andDolan favor one side
without justification. This Article’s goal is nad praise or condemn the rules of those
cases but rather to ensure that they are appleghewmdedly. If they have problem-
atically led to too much litigation, the solutios tio revisit those cases and not to
strip an arbitrarily chosen half of the possiblaiptiffs of their cause of actiofi®

Recall also that neighbors already enjoy the agbibit bring nuisance claims
against their neighbors, just as Boomer #idRecognition of reverse exaction
claims might lead to an increase in litigationitonight simply mean that neighbors

3 n such a claim, the Dolans might have arguedttieatonditions the city attached to
the other business owner’s permit were insuffictenoffset the negative effects of that
owner’s expansion on the Dolans’ property rights.afresult, the Dolans would argue, the
city’s approval amounted to an unconstitutionaéree exaction of their own property rights,
deserving of compensation. If a court agreed, thiams would receive compensation from
the city, and the city would seek recompense frbendther business, which effectively
received something belonging to the public for maland is now being held to accouske
supraSection 111.B.1-4.

%4 Anincrease in lawsuits might also serve to redaspect for administrative decisions.
See generallyimothy M. Mulvaney/ egislative Exactions and Progressive Prope4ty
HARV. ENVTL. L. REV. 137, 141 (2016) (“[M]arginalizing administratiaets as regularly
interfering with constitutionally protected propemterests in the exactions context could
have spillover effects . . ..").

#5 See supr&ection 111.B.1-2.

%8 |f a single change in land use negatively affeatitipie neighbors, as is likely to hap-
pen at least some of the time, then it is entipelysible thammorethan half of the potential
plaintiffs will be those with reverse exaction olei.

37 See supranotes 269-78 and accompanying text.
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who bring nuisance claims against applicants Wgth &ring reverse exaction claims
against the government agency that allowed theiGglto proceed without suf-

ficiently mitigating its externalities. Note, thdughat judicial recognition of reverse
exaction claims is designed in part to affect gowent agencies long before the
project advances, by encouraging them to exacogpigtely. The mere possibility

that a neighbor might later bring a reverse exaatiaim should push government
bodies, and perhaps even applicants themselvesdirection that makes such a
claim less likely.

A larger concern is whether government bodies,qadatrly at the local level,
will be whipsawed by this Article’s proposals. @fils may fear that judicial recog-
nition of reverse exactions claims will place logalernments in a “damned if you
do, damned if you don't” position. Lawsuits inewiba will arise every time the
government body proposes an exaction rather thayirtpor approving the request
unconditionally. Whichever way the final exactidtst the unhappier party will sue.
It is even possible that both parties might britednes, with each believing that it
drew the short straw.

There are two responses to this concern. Firshoted earlier, there is not a
unique, correct manner of addressing every possikiernality that a proposed
change in land use may create, and land use badiesill enjoy wide latitude to
respond to each requé&tOnly the most egregious under-exactions will léad
successful reverse exaction claims, just as ordyntlest overreaching exactions
result in compensation unddollanandDolan. There may be more claims, but this
does not imply that there will be more succesdaihts.

Of course, it is costly to defend against claimerewhen those claims lack
merit. But jurisdictions will become cognizant ¢fig problem and will seek to
propose exactions that are more balanced andebsi$ikely to encourage litigation
by either side. Moreover, the knowledge that coalitsv reverse exaction claims
might lead to an increase in direct and early riatjohs between the neighbors,
who enjoy this newly recognized tool, and the agpit, which fears indirect
liability if a reverse exaction claim later succee@etting neighbors involved in the
permitting process sooner would be a beneficiataut rather than a problem and
is a strong argument for recognizing reverse ezadlaims.

Additionally, the fact that some exactions will deto lawsuits by unhappy
neighbors does not mean that all exactions wiligNleors will enjoy a previously
unrecognized cause of action, but they will notalsvprevail, and they usually will
not bring claims. Land use litigation is a costiglainpleasant process, and plaintiffs
have to acknowledge the overwhelming likelihood thay will not prevail in the end.
These expenses and this unpleasantness act aga sateening device, theoreti-
cally weeding out less worthy claims. Experienced eapable lawyers will quickly
learn which claims are most likely to succeed amt hopes, will discourage

%8 See suprésection 111.B.1-2.
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neighbors whose claims are less viable. Moreoganpéed above, there are built-in
reasons why there are likely to be fewer reveraet@®n claims than exaction clairffg.
Trial courts will have to use their judgment, indilig at the motion stage of any
litigation that results, just as they currently musenever an unhappy applicant
brings a claim undé¥ollanandDolan. There may be a small increase in claims and
an even smaller increase in successful claimsthiaditis the direct consequence of
re-examining a rule that already encourages litgand making it more balanced.

Critics of this Article’s proposal may see its ays& of traditional exactions as
naively overlooking government use of exactioneasnue-raising devices. In this
view, governments that impose exactions may inteatly fail to act as even-
handed mediators. Those who share this beliefylikgiee with th&oontzCourt's
view of government agencies as sometimes extoftings from property owners
who seek permit&? Even if this criticism is accurate, it has litthapact on this
Article’s proposed judicial recognition of reversgaction claims. The existing
nexus and proportionality standards applicableatditional exaction claims already
address the problem of over-exactidignd governments that attempt to exact still
must either meet those standards or pay compensatimhappy applicants willing
to litigate®* Judicial recognition of reverse exactions wouldrae none of that
law; it simply would make it more reciprocal, thieyeaddressing cases in which
government agencies go too far in the oppositectiine. Recognition of reverse
exactions will have no impact on the remedy avéglab applicants, nor will it
reward neighbors in cases in which the governmeartts too much. The sole func-
tion of a reverse exaction claim is to protect hbigys when the government does
not exact enough.

The most significant and desirable impact of jualicecognition of reverse
exaction claims is likely to be the effect it hasgovernment agencies early in the
permitting process. Government awareness of thetepossibility of a reverse
exaction claim will inform its actions as it ste@ssway through negotiations with
permit applicants and, possibly, decides to propmsexaction. The fear of litiga-
tion by neighbors, and not just by applicants, teag to more equitable exactions.
These more impartial exactions, in the end, areties that are least likely to result
in a successful claim by any party. These are thieomes government agencies
should strive for, and if judicial recognition @uerse exaction claims leads to fairer
government action, then that recognition has seitgegdrimary purpose and will
prove to be a highly desirable development.

None of this is meant to suggest that there is oné/correct approach to using
exactions to mitigate the effects of a proposedghan the use of land. Government

39 See suprésection 111.B.5.

%0 See supranotes 114-27 and accompanying text.
1 See suprdeart I.

%2 See suprdeart I.
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agencies need not guess at the single uniqueaoliltat a court will later find to
be defensible against legal claims from any dicectiThere are countless ways a
given land use agency could respond to a requastdn applicant that might merit
an exaction, including approving or denying theues} unconditionally or imposing
any number or combination of conditions, and tlaeeenumerous ways to internal-
ize the externalities that an applicant’s requestes. A reverse exaction claimant,
like a more traditional claimant, will not win sifygecause the government did not
select the option that claimant most prefers.

The government must enjoy considerable leewayeisetifact-specific settings.
Existing exaction doctrine already provides thatlay in claims by applicants, and
the reverse exaction standards proposed here ithigiocase law and provide similar
flexibility in claims raised by neighbo?&’ In Justice Holmes’s words, “some play
must be allowed to the joints if the machine isvtark.”*** Courts must recognize
that land use professionals enjoy—and need—ttadatito devise local solutions to
local problems free of incessant meddling by codrte goal of this Article’s pro-
posal is not to guarantee that governments arersugthtter what they do. Rather, the
goal is to place neighbors on the same footingeamip applicants by requiring local
land use bodies to treat their concerns and thejrgsty interests with equal concern
and gravity’>® And the government always retains the abilityezith grant or to deny
the permit unconditionally, at which point the lafvexactions becomes irrelevant.

Note that it is possible, on a given set of fafisa government entity to face
claims from both the applicant and the neighbolss s unlikely, given that these
types of claims usually fail: it will be extremelgre for a single set of facts to per-
suade both parties that they have a chance ofipngydt is even possible, though
exceedingly unlikely, that both parties might szt their claims against the gov-
ernment, given that each has to prove only oné@ftwo prongs of the exaction
test®’ Thus, an exaction claimant theoretically mightalbée to prove the lack of
an essential nexus on the same facts on whicheaseeexaction claimant shows a
lack of rough proportionality. This possibilityiemote, and if a government body

%3 SeeDavidsonsupranote 15, at 484—86 (discussing the importance péetations of
flexibility as well as expectations of stability).

%4 See suprésection 111.B.1-2.

%5 Tyson & Bro.-United Theatre Ticket Offices, IncBanton, 273 U.S. 418, 446 (1927)
(Holmes, J., dissenting).

%6 Cf.Nollanv. Cal. Coastal Comm’n, 483 U.S. 825, 84837) (Brennan, J., dissenting)
(“Inthis case . . . the State has sought to ptqiglalic expectations of access from disruption
by private land use. The State’s exercise of itEp@ower for this purpose deserves no less
deference than any other measure designed to fithevelfare of state citizens.”). Justice
Brennan’s dissent, of course, supports the arguafigmé defendant-respondentNollan, the
California Coastal Commission. This Article, by traist, views the dispute from the perspec-
tive of the members of the public whose interdsis Commission was created to safeguard.

%7 See suprdPart ll1.
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proposes an exaction this flawed, then it desevésse both claims. If it accom-
plishes nothing else, judicial recognition of reseeexactions should at least induce
government agencies to propose exactions thatedier than this.

Another concern is that exactions might come teibeed as a fee-for-services
plan by which permit applicants can purchase tji# to impose on their neighbors
by paying a fee—in effect, privately condemningdaloreover, the size of that fee
is subject to judicial review. Justice Kagan sedémfint at this concern in her
Koontzdissent, where she notes that, “[the Federal tatien thus will decide
whether one town is overcharging for sewage, otharads setting the price to sell
liquor too high. And the flexibility of state anddal governments to take the most
routine actions to enhance their communities witlidish accordingly.*® To the
extent this is a problem, though, it lies withire tholdings inNollan andDolan,
which import due-process standards into the takingsiry3*° This Article’s pro-
posals merely seek to make that inquiry more recigr

One last concern this Article’s proposals mighseais that, even if courts
recognize reverse exaction claims, the deck wilttagked against the success of
these claims to a much greater degree than irigdditional exaction claimants.
The traditional exaction claimant is a property ewthat proposes a considerable
change in its use of its lar@.If that proposal is rejected or saddled with sabisal
exactions, that owner may lose significantly or,renbkely, may be unable to
recognize significant gains to which it believessientitled®®* The claimant may
prevail, as Koontz did, by persuading a court ttmhpliance will be very costly,
or at least too costly when considered in lighthaf possible damage the new de-
velopment could creafé

By contrast, reverse exaction claimants will ofterlarge and diverse collections
of neighbors, each suffering only modest impairnuétiheir property rights. Those
collective losses may be huge and may even exbeddtal gains the applicant will
enjoy if it receives its requested permit. But eautividual neighbor faces far
smaller injuries. Courts could look at each of thesighbors and see those smaller
individualized losses as being spread across themtmity and thus may reject
these reverse exaction claims. The concern, teghat a court might look at each
neighbor’s relatively low loss and decide that esgbh loss is too trivial to merit
any sort of constitutional protection, notwithstangdthe large collective harm.

%8 Koontz v. St. Johns River Water Mgmt. Dist., 1338.2586, 2607 (2013) (Kagan,
J., dissenting).

%9 Cf.Richard M. Bird Why We Should but Don’t Pay the Right Prices fdvaur Infra-
structure(Rotman Sch. of Mgmt., Working Paper No. 2909&4#],7), https://papers.ssrn
.com/sol3/papers.cfm?abstract_id=2909873 (arguing freater reliance on user fees).

%0 See, e.g.Dolan v. City of Tigard, 512 U.S. 374, 379-83¢4}®

361 |d

%2 See Koontzl33 S. Ct. at 2594-2603.



2017] REVERSEEXACTIONS 61

If a court treats reverse exaction claims as mim@ges of standard exaction
claims, as it should, then this concern is unwae@nUnlike exaction claims,
straightforward regulatory takings claims that ¢eanalyze under tiigenn Central
standard focus, at least in part, on the magnibfitiee loss that a claimant sufféfs.
Courts facing these claims are supposed to exatmérgiminution in the value of the
plaintiff's property>® They are also required to decide whether the catts rea-
sonable investment-backed expectations have bemtitttionally impaired, an in-
quiry that examines what the owner thought it wagi&ring, whether those beliefs
were reasonable, and how significantly those ptgpaghts have been harméd.
Thus, traditional regulatory claims succeed, astléa part, based on how much
value the claimant has lo%f.

This is not true of exaction claims. Thmllan standard expressly asks due-
process-like questions: Is there a legitimate stageest?’ Does the government’s
proposal substantially advance that intef&pllan, then, focuses on rights and
not on value, which means that a claimant with alsmonetary loss can meet this
standard and prevaf? If a court recognizes that reverse exaction claase only
guestions of nexus and proportionality, and ifgpkes those standards correctly,
then reverse exaction claimants should be no bettgrorse off than traditional
exaction claimants, and even neighbors with sliggges will sometimes be able to
meet the reverse exaction standard. This is trea 8wugh each reverse exaction
claimant’'s damages might be relatively small. let,f&oontz prevailed in a direct
exaction claim without evidently suffering any lagsall from the proposed exac-
tion.3° If courts are willing to rule in favor of direckaction claimants who have
suffered no apparent loss, then they should béngitio rule in favor of reverse
exaction claimants who have suffered modest busmrahle damages and should
then award them compensation that is just.

%3 penn Cent. Transp. Co. v. New York City, 438 U®,1131 (1978).

%4 1d.; see alsdPa. Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).

%5 penn Cent. Transp438 U.S. at 124-27.

36 1d. at 124;see also Pa. Coal Ca260 U.S. at 413.

%7 Nollan v. Cal. Coastal Comm'n, 483 U.S. 825, 831(3¥87).

%8 See id.see also supraotes 29-30, 174 and accompanying text.

%9 Dolan, to some degree, does raise questions of dolarsents by asking whether an
exaction is roughly proportional to the probleifmas been formulated to solve. But the rough
proportionality test, by its very nature, adjusts 6ize: if a proposal will cause huge
externalities, then a huge exaction may be rougtdportional and thus constitutional, but
for smaller externalities, the exaction must beuped in scale, a point tH2olan Court
stated expressly. 512 U.S. 374, 391 (1994). The stamdard would apply to reverse exac-
tion claims, and neighbors who suffer only modessés from an applicant’s project can be
made constitutionally whole with correspondingly dest exactions. And, of course, a
reverse exaction claimant can prevail by meetisg que of these two prongSee supra
notes 164—66 and accompanying text.

370 Koontz v. St. Johns River Water Mgmt. Dist., 1338.2586, 2596 (2013).
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7. Should the Neighbors Be Entitled to Any of thegphicant’s Increase in Value?

This Article will close by raising one last questithat gets to the heart of the
distinction between property and liability ruleswall-calculated exaction should
internalize the additional costs that an appliaptoposal imposes on the commu-
nity at large’”* This Article began by suggesting that a develtiegrcreates increases
in traffic might be required to dedicate land talen the frontage road. From an
economic perspective, this example requires thécappto internalize its costs, and
Dolanensures that it not be required to do any mone tiwat*’? But why should the
government not be allowed to demand more?

If the applicant needs lumber to construct its gxbjit pays a market price for
that lumber. Many parties profit by setting prieéeng the way, from the owner of the
timber property, to the laborer who fells the tteehe mill that turns it into lumber,
to the trucker that hauls it to a retail storethte retailer that sells it to the applicant.
At each step, private parties negotiate a priceptesumably rewards each party that
helps to create the value of every two-by-fouarione along the way rejects a deal,
then their counterparty must up their offer or riege with a competitor until they can
strike a bargain. Surely we would not reward a igoe that steals lumber from Home
Depot by allowing an administrative agency or jurgstablish a reasonable price that
the developer must pay for the lumber. We woultee$ make the thief pay whatever
the retailer charges for that product, even if firate is unreasonably high.

With respect to the exaction, though, we do letaency or jury set the price.
Unlike the supplier of lumber, which will turn dovamy sale price that does not
include some profit, the community is required &p dts exactions at the rough
proportionality standarél* Any higher price violates the Constitution, whetpaid
in property rights or dollar€’ Thus, every party that the developer deals with vo
untarily during the course of improving its propeg entitled to share in the gain
that the project will create, but the one partyt tisabrought into the transaction
involuntarily—the community that is harmed agaitstvishes—enjoys none of this
profit.3” If the neighbor is entitled to reverse exactiompensation, it is entitled

%71 See, e.gAPA Policy Guide on Impact Feesvi. PLANNING ASS N (Apr. 1997), https://
www.planning.org/policy/guides/adopted/impactfetrs.Hhttps://perma.cc/YZJ5-M5UC]
(“Impact fees should only be utilized when a cotioaccan be made between the impact of
new development and the need for new infrastrudtuaecommodate that development.”).
The APA recommends several “Impact Fee Standairttdiding, “[t]he imposition of a fee
must be rationally linked (the ‘rational nexus’)ao impact created by a particular develop-
ment and the demonstrated need for related capifovements pursuant to a capital
improvement plan and progranid.

872 512 U.S. at 391.

373 |d

74 Koontz 133 S. Ct. at 2598—99.

3 SeeBell & Parchomovskysupranote 218, at 610 (“[E]xactions only cover the enges
the surrounding community might incur following t@n givings, but not the opportunity
cost to the community as a result of bestowingotbreefit.”).
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only to whatever amount a jury decides is just.pidifit goes to the developer—and
the developer would not proceed unless it expeatguofit—while the neighbors
are required to participate in a forced sale at@ehey have no hand in setting and
that restores them only to the status quo ante.

This is a classic illustration of courts applyintigdility rule in a setting in which
a property rule might be more appropriate, as #rkee discussion of thBoomer
case highlighted® This Article will leave for another day possibEmedies that
might treat the neighbors more fairly, or at leastfairly as everyone else who
participates in the process of developing the apptis property’” Some might view
reverse exaction claims as treating neighbors fiavaably than they deserve. The
point to note here, though, is that even neighldrs prevail on reverse exaction
claims have been restored only to the situation éingoyed before an external party
disturbed them. They break even rather than losing they do so after participating
reluctantly in a slow, costly, and unpleasant psedéey did not initiate. They have
nothing to gain by bringing a reverse exactionns|ahey merely have less to lose.

CONCLUSION

This Article has argued that the property rightshaf neighbors of permit ap-
plicants are as deserving of Fifth Amendment ptaaa@s the property rights of the
applicants themselves. Exactions, which are intalée equalizing devices, can be
too intrusive, thereby harming the applicant, drintousive enough, thereby harming
the community. Because exactions are a balanciigaland the government’s role
is to strike the correct balance, members of thipuike permit applicants, should
benefit from the Court’s essential nexus and rqugiportionality standards.

As a result, courts should recognize reverse etactaims. Courts adopting this
approach would allow neighbors of permit applicaatsring claims arguing that in-
adequate exactions imposed on those applicantddiaamethe property of the neigh-
bors. Reverse exaction claims, like traditionabéina claims, would be subject to the
Nollan®”® andDolar®” standards, and few neighbors would be likely &vail. How-
ever, the knowledge by permitting bodies that nieggh might bring a claim would
encourage them to reach more evenhanded decist@s eonsidering applications
for permits. This approach will restore neededhss to permitting decisions and will
address more equitably a process that currentty$applicants over their neighbors.

378 See supranotes 269-78 and accompanying text.

%17 See, e.g.Chensupranote 255, at 33—38 (comparing Singapore’s appraaocap-
turing some of the gain brought about when the gowent grants discretionary permits with
that of the United Statesigl. at 36 (noting one lawmaker’'s view that “it is petly
legitimate to require landowners to give back diporof realizable gains to the State by way
of development charge when they benefit from trstpue externalities arising from govern-
ment’s planning actions.”).

378 483 U.S. 825 (1987).

319 512 U.S. 374 (1994).
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