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stated by the Court of Appeals, ijd 578
F.2d, at 431:' “The issue of Soviet espionage
in 1958 and of . Wolston’s involvement in
that operation continues to be a legitimate
topic of debate today, for that matter con-
cerns the security of the United States.
The mere lapse of time is not decisive.”

I disagree, however, with the holding of
the District Court, affirmed by the Court of
Appeals, that respondent Barron was enti-
tled to summary judgment. In my view
the evidence raised a genuine issue of fact
respecting the existence of actual malice on
his part. I would therefore reverse the
judgment ‘of the Court of Appeals and re-
rnand to the District Court for trial of that
issue.
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Appeal was taken from an order of the
United States District Court for the North-
ern District of Texas, Robert M Hill, J., 439
F.Supp. 420, declaring the Idaho takeovér
statute unconstitutional. . The Court of Ap-
peals, Wisdom, Circuit Judge, 577 F.2d 1256,
affirmed, and appeal was taken. The Su-
preme Court, Mr. Justice Stevens, held
that: (1) provision of Securities Exchange
Act giving federal district court exclusive
jurisdiction over snit brought “to enforce
any * * * duty created” by the Act did
not establish ‘venue in Northern District of

Texas with respect to action brought by

corporation with principal place of business
in Texas challenging the Idaho takeover
statute, since section of the Act affectmg
states’ authority with respect to securities
regulation did not impose any “duty” upon

99 SUPREME COURT REPORTER

443 US. 172

the states, and (2) venue of action was not
proper in the Northern District of Texas

-under statute allowing venue in “the judi-

cial distriet * *-* ‘in which the claim
arose,” since the District of Idaho, where
actions forming the basis for the claim took
place, was the only one in which “the claim
arose” within meamng of t.he st.at.ute

Reversed.

Mr. Justlce White dissented and flled
opinion in which Mr, Justice Brennan and
Mr. Justice Marshall joined.

Opinion after remand, 5 Cir., 602 F.2d
1246.

1. Federa!l Courts &=29, 97
The questmn of personal jurisdiction,
which goes to the court’s power to exercise

‘control ‘over parties, is typically decided in

advance of venue, which is primarily & mat-
ter of choosing a convenient forum; on the
other hand;:neither personal jurisdiction nor
venue is fundamentally preliminary in the
sense that subject-matter jurisdiction is, for
both are personal privileges of defendant,
rather than absolute strictures on the court,
and both may be waived by parties. .

2. Federal Courts =29, 97

When there is sound prudential justifi-
cation for doing so, a court may reverse the
normal order of considering personal juris-
diction and venue.

3. Federal Courts =451 .

On appeal from order declaring Idaho
takeover statute unconstitutional-on ground
that it was preempted by the Securities
Exchange. Act, Supreme Court would re-
verse the normal order of considering per-
sonal jurisdiction in advance of venue, since
otherwise, the Court would have to decide a
constitutional law question not previously
decided as to whether personal jurisdiction
was properly obtained under the Texas
long~arm statute.

4, Secuntles Regulation *=133
Prowsnon of Securities Exchang’e Act
giving federal district eourt exclusive juris-
diction over suit brought “to enforce any
* * * duty created” by the Act did not



A i § 1391(b)- ot " '-:""5!1; EECTRLE

443 US 173

LEROY:v; GREAT WESTERN -UNITED CORP.

2711

Cite as 99 S.Ct. 2710 (1979)

~ establish yenue in Northerm District.of Tex-
" as with respect to action brought by corpo-
ration with principal place of business in
" Texas challenging the Idaho takeover stat-
ute,:.since. section of - the . Act -affecting
states’ authority with respect to securities
regulation did not impose any “duty” -upon
the states.  .Securities Exchange .Act of
1034, §§- 27 -28(a) .as -amended 15 UJ.8.C.A.
§§ - 7Saa '78bb(a), 28 USCA § 1391(b).

5. Federal Courts ¢=71 i hy e

. In enacting statute; allowmg venue in
“the judicial district *:,% % tin which the
claim arose,” Congress _did_'-. not intend to
provide for venue at the residence of plain-
tiff -or to give that party: an unfettered
choice among .8 -host of different districts;
rather, it -restricted .venue _either . to resi-
dence of defendants ar_to “a place .which
may be.more convenient to the litigants,” i,
e., both of .them, for to the witnesses who
are to testify .in .the case.”. 28 U_&C.A

)

RO
5 FUIFCRr I T A
G Federal Courts =71 - Lol R
v The ‘broadest mt,erpretatlonfof ‘gtatiite
allowing venue'in “the judicial digtriet **
in which the “¢laim arose” is‘that-in the
unusual .case {in which it isimot clear that
claim: arose -in “-only: bone :specific’ district,
plaintiff may choose between those two dis-
" triets that with approximately equalplausi-
bility may be assigned as the locus -of the
clalm % U S C A § 1391(b) o

o RN

% Federal Courts @74
- Venue of action brolight agmnst Idahb
officials by norporatlon with principal: place
of’ busmes§ in' Texas challengmg =,Idalw
takeover st.atube was, not. prpper in_ the
Northern District of :Texas under. statute
allawing venue in “the judicial distriet * .2
in which the claim arose,” sinee the Distriet
of ‘1daho, where actjons forming the basm
for the claim took place was the only one in
which “the claim arose” within. meaning of
the statute. 28-US. CA § ‘1391(!:))

* The syllabus constltutes no pan of the OplI'IIO:I’l
«-of. the Court -hut has been prepared by the

Reporter of Decisions. for the convenience .of

TR N T R

et ok i o -Syllabust s - 1
st CAfter pubhcly -announcing its intent to
smake:a tender-offer to purchase shares of
1stock ‘of: a company having substantial as-
.séts in Idaho, appellee, a Texas-based corpo-
ration which:is also engaged in business in

New York and Maryland, filed the informa- -.::

_tiona} echedule with the Securities and Ex-
iehange Commission required by the Securi-
Aies- ‘Exchange. Act. of -1934 (1934 "Act), ‘a8
.amended by the Williams Act, and also filed
-documents.in Idaho in an attempt to satisfy
that. State's takeover statute. - When Idaho

" gfficials objected .to-the filing-and.delayed

the effective date of:the tender offer, ap-
pellee brought an action in-the. Federal
*District. Court forthe Northern District of
“Texps. ‘against the officials’ responsible-for
enforcing Idaho's takeover law, seeking a
declaration that the state law was invalid
_insofar -as it . purported to, apply to:inter-
state tender . offers ito purchase :securities
-traded  on & .national -exchange. .. The Dis-
#trict -Court.-held that.personal- jurisdiction
;over the Idaho'defendants had been obtain-
;ed .under.the .Texas long-arm statute, and
that venue could 'be kustainéd under the
special venue provision in-§ 27 of the 1934
Act giving federal district courts exclusive
~jurisdictién -of :actions brought to -enforce
“any liability or duty created” by the Act.
. The..court, then went on to. ,hold that the
Idaho takeover statute ,,was pre-empbed by
the Williams Act and. plaeed an impermissi-
“ble burden on ‘interstate commerce. "The
+Cotirt” of Appeals ‘afflrmed holdmg. inter
“aliz; that vénue was authorized by § 27 'of -
the 1934 Act, because Tdaho's eénforcement
.attempt; by ¢onflicting - with the Williams
Act, constituted a violation of a *duty”
-imposed by.§-28(a). of the 1934 Act (which
‘provides that notlung in'the Act shall affect
‘a state secuntles regulat.ory agency'é juris-
dlctlon over any secunty or person insofar
lt does not -eonflict wﬂ:h the Act), and
that 'venue was also proper.under 28 U.S.C.
-§& 1391(b)- (wh;ch permits-actions not found-
ed soIely on dwersnty of c:tmenshlp to be
the reader Seé Umted States v Detron Lum-
berCo.200US 321, 337 26 S.Ct.. 282, 287 50
iE L.Ed 499 . :

L) RO aten o ],:‘ [ -
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-statute, 28 U.S.C. § 1391(h)} because the

defendants obviously did not reside in Tex-
‘as-and the claim arose in Idaho rather than
in Texas. Nonetheless, it decided that ven-
ue could be sustained under the special ven-
ue provision in § 27 of the Securities Ex-
change Act of 1934 (1934 Act). 48 Stat.
902, as amended, 15 U.S.C. § 78aa. See nn.

9 and 10, infra, and accompanying text.

On the merits, the District Court held
that the Idaho Corporate Takeover Act is
‘pre-empted by the Williams Act and places
‘an impermissible burden on interstate com-
‘merce. It granted injunctive relief that
enabled Great Western to acquire the de-
sired Sunshine shares-in the fall of 1977.
439 F.Supp., at 434-440. That acquisition
did not-moot the case, however, because the

-gquestion whether Great Western has violat-

ed Idaho’s statute will remain open unless
and until the Dlstrlct Court Jndgment is
finally affirmed. . a

- A divided panel of the Court of Appeals
for the Fifth Circuit affirmed. The court
sustained federal subject-matter _Jjurisdie-
tion on the same four grounds relied upon
-by :the District Court. - See n. 6, supra.. It
‘then -advanced alternative theories in sup-
port. of both its determination that the Dis-
trict Court had personal jurisdiction over

.the defendants and its conclusion that ven-

B .ue lay in the Northern District of Texas.

First, it noted that the Texas long-arm stat-

ute authorized the assertion of personal jur-

fsdiction over "nonresidénts- to the fuliest

i i

8. Section 1391(b) provides:

. “A civil actionr wherein junsdlctlon is not

. founded solely on diversity of citizenship may
~'be brought only in the judicial district where all

-- defendants reside, or in which the ¢laim arose,

except as otherwise provided by law.”

9. “The district courts of the United States .
. shall have exclusive jurisdiction of violations of
" this chapter or the rules and regulations there-
under, and of all suifs in equity or actions at
law brought to enforce any liability or duty
created by this chapter or the rules and regula-
tions ‘thereunder. Any criminal proceeding
may be brought in the district wherein any act
or transaction constituting the violation oc-
© curred. " Any suit or action to enforce. any lia-
bility or duty created by this chapter or rules
and regulations thereunder, or to enjoin any
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extent allowable under the Due Process
Clause: of the Fourteenth Amendment. ‘It
-then held that an Idaho official who seeks
‘to enforce an Idaho statute to prevent a
‘Texas-based corporation from proceeding
with a national tender offer has sufficient
contacts with Texas to support jurisdiction.
Second, it held that jurisdiction was availa-
ble under § 27 of the 1984 Act,? which gives
the federal district courts exclusive jurisdic-
tion' over suits brought “to enforce any

. duty created” by the Act. It
based this holding on the theory that Ida-
ho's enforcement attempts, by eonflicting
with the Williams Act, constituted a viola-
-tion of a “duty”.imposed by § 2&(a) of the
-1934 Act.® It relied on the same reasoning
ito support its conclusion that venue was
authorized by § 27 of the 1934 Act. . Final-
ly, disagreeing with the District Court, the
Court of Appeals concluded that venue in
-the Northern District of Texas was also
proper under the general federal venue pro-
vigion, 28 U.S.C. § 13891(b), beeause the al-
legedly - invalid restraint against Great
Western occurred there and' it was accord-
ingly “the judicial district . in
-which the claim arose.”"  Great Western
United Corp. v. Kidwell,. 577 .F.2d 1256,
1265-1274. On the merits, the Court of

_Appeals agreed with the analysis of the
. District Court. Id., at 12741287,

We noted probable jurisdiction of the ap-
‘peal. 485 U8, 1065, 99 S.Ct. 829, 59
L.Ed.2d 30, Without reaching either the

" viotation of such chapter or rules and regula-

" tions, may be brought in any such district orin

* the district wherein the defendant is found or is
an inhabitant or transacts business, and proc-
ess in such cases may be served in any other
district of which the defendant is an inhabitant
or wherever the defendant may be found. . ."
13 U.S.C. § 78aa.

10, Section 28(a), as set forth in 15 U.S.C.
§ 78bb{a), provides in pertinent part:
“Nothing in this chapter shall affect the juris-
diction of the securities commission (or any
agency or officer performing like functions) of

" any State over any securily or any person inso-
far as it does not conflict with the provisions of
this chapter or the rules and reguiations there-
under.” ' '
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merits or the: constitytional quéstion arising
out: of the attempt to assert personsl juris-
diction over appéllants, we now reverse be-
cause- venue: did - not‘l'ie i’ the :Northern
District of Texas.: Ll e

cpieen watipd et TR EETOTIT o

: ;[l, 2] : Thé question of personal jurisdic-
tion, which ‘goes to the .court’s power to
‘exercise control over the partiés, is typically
decided in advance of venue, which is pri-

‘marily ‘a matter of choosing ‘4. convenient

forum. - See generally C. Wright, A. Miller,
& E. Cooper, Federal Practice ‘and Proce-
dure § 3801;"pp. 5-6 (1976). (hereinafter
Wright, ‘Miller. & Cooper). “On tive other
hand, neither personal jurisdiction nex ven-
de “iz'“fundamentally -preliminary 'in -the
sense that subject-matter jurisdiction-is, for
both are personal privileges of the fdefend-
ant, rather than absolute strictures on.the

" court, pnd both may be waived.by the par-

st

ties. .-See Olberding v. Illinois Central R.
Co., 846 .8, 338, 340, 74; B.Ct. 83,85, 98
L.Ed. 39; Neirbo Co. v. Bethlehem Corp.,
308 U.S. 165, 167-168, 60 S.Ct. 153, 154155,
84 L.Ed. 167. Accordingly, when there is a
sound prudentlal justification for- doing 80,
‘we ‘conclude ‘that a court fnzy-reverse the
normal ‘order’ of consndenng personal Jjuris-
diction and yenue,, .. i e

.. [8} _Such a Justlflcatlon exlsts m “this
case. Although for the reasons dlscussed in
Part II, infra, it is clear that '§ 27 of ‘the
1934 -Act does not- provnde 8 basis for per-
sonal Junsdrctlon the J_guestmn whef.her
personal jurisdiction .was ‘properly. obtamed
pursuant to the Texas long-arm .statute is

I E A U- Anchor dvemsmg, .I'nc v Burt 353
.18.W.2d.760 (Tex.1977). "Appeliants argue “that

.'__:thls canstruction js only applicable to pnvate

_ commercial defendants and, should, not gcwem
. either.in.a suit ‘against the agents of anc»ther
: soverelgn State or in one against persons who
" are not engaged in commercial  endeayors.
Both the District Court and the Court of Ap-
., peals, however, have concluded that the statute
_.does extend to the limits -of the Due Process
.'Clause in this case; and it is not our practice to
- re-gxamine -state-law determinations . of -this
~~kind. - E. g, Butner v. United States, 440-U.S.
» 48,:57-58, 99 S.Ct. 914, 919,.59.L.Ed.2d 136;

more diffictilt. -i Indeed,because :the Texas
Supreme Court.has construed its'statute as
authorizing the exercise of jurisdiction over
non-residents to the fullest extent -permit-
ted by the United States Constitution,!! res-
olution of - this question :would require the

_Court to decide a question of constitutional

law that it has not. heretofore decided: :As
a prudential matter it:is our: practice -to
avoid the unnecessary decigion of novel con-
stitutional questions. We find it appropri-

ate to pretermit the constitutional issue in -
this case because it is so clear that venue
was improper either. under §21 of the 1934
Act or under § 1391(b) of the J ud:clal Code.

‘u

¥
i’

[4] The lmchpm of Grent West.em s di-

-gument: that venue isprovided by §-27 of

the 1984 -Act is its interpretation of -§ 25(a)

‘of that ‘Act. 'Seé nn. 9, 10, supra. - It reads
.§:28(a) as’ imposing an-affirmative sduty”
on_the State ‘of Idaho, -the ~viclation . of

‘which ‘may be. redressed: in ‘the federl
courts under § 27. As Mr. Justlce Frank-
furter sald of a slmxlar argument ina simi-

lar . case, however, “[t]his is a. horse acon

curried.” ' ‘Olberding, - suprs, 346 US at
340'74SCt. at85” - Y

(. The reference in § 27 t.od.he "llablht{les]
or dutfies] created by ‘this chapter” clearly
l‘eérresponds to the varlous provisions in the
1934 Act.that gxphclt.ly estabhsh duties . for
certain-participants in the securities market

-or: thatsubject such persons to poss1ble sz
‘actions” brought by the, Gfoirernfnent "the
Secyrities ‘and . Exchange Gommlssmn, or
_private htlgants 12 Section 28(a).is not. such

Brshop v. Wood 426 U.S. 341,. 345-346 96

..5.C1. 2074, 20772078, 48 L.Ed.2d 684 and n. &

Propper. v.. Clark, .337 U.S. 472, 486—481’ .69
S.Ct. 1333, 1341-1342, 93 L.Ed. 1480.

12 E i '§ 14(a) of the 1934 Act, 15 USC

ax § ’."Sn(s) (“1t-shall be tmlawful for any person

. . to solicit any proxy .- &« incbn-
'=-travemton ‘of such rules and regulations as the
.. Comimigsion may prescribei.. 7. ") (empha-

sis added):- §. 16(b), 15 U.S.C. § 78p(b) ("For

-7 thé purpost of-preventing the unfair use; of

+ information which may have been obtained by

- [the) beneficial awner [of 10% of any class of
_».equity security}, directot, or officer by reason



