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y UNIVERSITY OF TENNESSEE
RESEARCH FOUNDATION

IDEAS TGO ENTERPRISE

May 23, 2008

Dr. Tami H. Wyatt

Assistant Professor, College of Nursing
The University of Tennessee

1200 Volunteer Blvd., Room 239
Knoxville, TN 37996-4180

i el nic health record
Contributors: Matthew A. Bell; Chayawat Indranoi; Xueping Li; Tami

UTRF Fle No.: CD 08082

Dear Dr. Wyatt:

UTREF has recently received your creation disclosure and has assigned it the UTRF file number designated above.
Dr. Stacey Patterson will be your contact and will assist you with any questions or information you may need.
Dr. Patterson will be contacting you to discuss your file but if you need to contact her in the interim, she may be

reached at 865.974.1882 or by e-mail at sspatter@utk.edu.

As_part_of our evaluation..Dr_Ratterson. will make. aninitial .assessment of the_commercial polentialeofthe

technology. Dr. Patterson may need to request additional information or clarification on information you have
already provided.

I have enclosed a copy of “An Overview of the United States Copyright System™ for your review.

UTREF appreciates the time you have committed to this project and we thank you for disclosing the aforementioned
disclosure. We look forward to working with you; if we can be of any assistance, please feel free to call.

Sincerely,

Fred D. Tompkins
President

ils
Enclosures

c: Dr. Joan L. Creasia
Dr. John A. Hopkins
Dr. Stacey Patterson (w/enclosures)
Dr. Bruce Robinson

UTRF CORPORATE OFFICE @ 1534 White Avenue, Suite 403 & Knoxville, Tennessee 37996 @& Phone: 865.974.1882 & Fax: 865.974.2803
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AN OVERVIEW OF THE UNITED STATES COPYRIGHT SYSTEM

1L What is copyright?

Although the term “copyright” is singular, it actually represents five separate fundamental rights which are provided by the
laws of the United States exclusively to the copyright owner (or those who are authorized by the copyright owner). Those

rights are:

{(a) @ copyrighted work in copies or phonorecords;

(b) - @xﬂ orks based upon the copyrighted work;
(c) ﬁg@pws or phonorecords of the workEy the I Emﬁomﬂ transfer of ownership), rental,

lease or lending;

(d) to perform the copyrighted work publicly (this applies only to literary, musical, dramatic and choreographic
works, pantomimes, and moticn pictures and other audiovisual works); and

(e) to display the work publicly (in the case of literary, musical, dramatic, and choreographic works, pantomimes,
and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other

audiovisual work).

Even though the statutes which grant these rights refer to them as “exclusive”, there are certain limitations on that
exclusivity. For example, the so-called “fair use exception™ allows individuals other than the copyright owner to make
limited use of a copyrighted work for purposes such as criticism, comment, news reporting, teaching scholarship, or research.

2. What type of subject matter is amenable to copyright protection?

According to statute, copyright protection subsists in “original works of authorship fixed in any tangible medium of
expression.” The two fundamental criteria set out in this phase--originality and fixation in tangible form--constitute the

cornerstone of United States copyright law.
3. What is excluded from copyright protection?

(@) Ideas, concepts, procedures, processes, devices, systems, methods of operation, principles, or discoveries.
(Therefore, copyright does not give an author the right to preclude others from using any ideas or information
that may be revealed in the copyrighted work.)

(b) Works of the United States Government.
(c) Words and short phrases (such as names, titles, and slogans).

(d) Listings of ingredients or contents (recipes, for example).

(¢) Blank forms (such as time cards, bank checks, address books) which are designed for recording information and
do not in themselves convey information).

(f) Works consisting entirely of information that is common property. (Examples: calendars, tape measures,
football schedules)

4. What constitutes an “original work of anthorship’?

This phrase was intentionally left undefined by the drafters of the copyright statutes. However, it is clear that a work may
qualify as an “original work of authorship” even though it lacks novelty, ingenuity, or esthetic merit! Works of authorship

include the following categories:

(a) literary works;
(b) musical works, including any accompanying words;
(c) dramatic works, including any accompanying music;

(d) pantomimes and choreographic works;



(e) pictorial, graphic, and sculptural works;
() motion pictures and other andiovisual works;
(g) sound recordings; and

(h) architectural works.

These eight categories are merely representative and are not intended to constitute an exhaustive listing of the types of works
which the copyright statutes were designed to protect In other words, just because a work does ot fall neatly into one of
these categories does not necessarily mean that it will be barred from copyright protection. Moreover, the individual
categories are viewed very broadly--for example, the category of “literary works” includes (in addition to the latest novel on
the best-seller list) such other types of “literature™ as catalogs, telephone directories, and computer programs.

5. At what point is a work considered to be fixed in tangible form?

r otherwise communicated for a period of more than transitory
device. Any form or medium of fixation will suffice, even one
n’t even exist at the time the copyright statutes were enacted.

A work is “fixed” if it can be “perceived, reproduced, o
duration,” either directly or with the aid of a machine or
which can be perceived only by means of a machine that did

6. What does an author have to do to obtain copyrig__ht protection for his work?

Absolutely nothing! Under the present Copyright Act, %Mﬂgeﬁou begins gyfomatically upon 323.32.11 fli a work,
and a work is “created” when it is fixed in a copy or phonorecord for the first e, (Exception: ?50p§nght registration 13 a
P - A T W R e LI o B S e i = ;

PrECORTITION 10 copyngﬁt protection only for works published with notice of copyright prior to January 1, 1978. Prior to that
date, copyright was generally secured by the act of publication with ootice of copyright or by registration of certain

unpublished works.) Under present law, registration is not a condition of copyright protection.

7. How long does copyright protection last?

works created on or after January 1, 1978 is the life of the author plus an additional

fifty years. If there is more than one author, the fifty years begins to run at the death of the last surviving author. In the case
of a “work for hire”, the copyright endures for a term of 75 years from the year of its first publication or 100 years from the
year of its creation, whichever expires first. There are also special rules concerning the duration of copyright on anonymous

and pseudonymous works.

Tn general, the duration of copyright for

8. What is a “work made for hire”?

(a) A work prepared by an employee within the scope of his or her employment.

(b) A work specially ordered or commissioned for use as a contribution to a collective work, as a part of a motion
picture or other audiovisual work, or as a translation, as a supplementary work, as a compilation, as an
instructional text, as a test, as answer material for a test, or as an atlas, if the parties expressly agree in a written
{nstrument signed by them that the work shall be considered a work made for hire.

9. Who owns the copyright in a work?

Initially, the copyright is owned by the author of the work, with theq%ﬂ.ors of a joint work being co-OWH®ryIn the case of a
work made for hire, the employer or individual who commissioned the WorK 18 consiaerea to-pe-me=4ithor (and thus the
owner) of the work, unless otherwise agreed in writing by the parties. The author(s) of a work have the right to transfer all of
any portion of the copyright to another individual, who in turn becomes the copyright owner. Even though a work may have

only one author, there may be many copyright owners because any of the rights which make up the copyright may be

transferred, owned, and enforced separately.

With regard to collective works, copyright in each separate contribution is distinct from copyright in the collective work as a
whole, and vests initially in the author of the contribution. In the absence of an express transfer of the copyright or of any
rights under it, the owner of copyright in the collective work is presnmed to have acquired only the privilege of reproducing
and distributing the contribution as part of that particular collective work, any revisions of that collective work, and any later

collective work in the same series.



10.  Does ownership of a material object carry with it ownership of copyright?

No. For example, an individual who buys an original oil painting does not thereby acquire rights under the copyright--even
though he or she owns the painting, the right to make copies and exercise the other rights which make up the copyright
remains with the painter in the absence of a specific written conveyance of those rights.

11.  What constitutes publication under the copyright law?

The Copyright Act defines publication as “the distribution of copies or phonorecords of a work to the public by sale or other
transfer or ownership, or by rental, lease, or lending. The offering to distribute copies or phonorecords to a group of persons
for purposes of further distribution, public performance, or public display, constitutes publication. A public performance or
display of a work does not itself constitute publication.” It is clear from this definition that there is no publication unless a

material object changes hands.

12.  What constitutes copyright notice?

The current Copyright Act provides that a notice of copyright may be placed on all publicly distributed copies, phonorecords,
and sound recordings. The copyright notice is slightly different for visually perceptible copies and phonorecords of sound

recordings.

Vi rceptible copies

(@e letter C in a circle), or the word “Copyright”, or the abbreviated “Copr.”;

(b) "éﬁr of first.publicatigim the work (the year date may be omitted where a pictorial, graphic, or sculptural
work 1s reproduccd in or on greeting cards, postcards, stationery, jewelry, dolls, toys, or any useful articles); and

(c) the name of th@pyri ght oW
M

Phonorecords of sound recordings
(a) the symbol P (the letter P in a circle);
(b) the year of first publication of the sound recording; and

(c) the naine of the owner of copyright in the sound recording.

13. Where should the copyright notice be placed?

The rule with regard to visually perceptible copies is very general: Affix the notice to the copies in “such manner and
location as to give reasonable notice” of the copyright claim. In the case of phonorecords, the notice is to be placed on the
surface of the record or on the label or container, also with the purpose of giving reasonable notice of the copyright claim.

14.  What happens if the copyright notice is omitted?

Under current law, the sffiissiom BT 0ht notice does not result in forfeiture of copvright pIO n iomy, However, the
s 'g% ooty -‘: C
Copyright Office recommends that the 1 notlce USed because it TRISTmS the puf)-c that the work is protected by copyright,

identifies the copyright owner, and shows the year of first pubhcatxon. Furthermore, in the event that a work is infringed, if
the work carries a proper notice, the court will not allow a defendant to claim ‘innocent infringement’--that is, that he or she
did not realize that the work is protected. (A successful innocent infringement claim may result in a reduction in damages
that the copyright owner would otherwise receive.) With respect to copies and phonorecords distributed between January 1,
1978 and Mareh 1, 1989, the omission of the copyright notice does not invalidate the copyright in a work if:

(a) the notice has been omitted from only a relatively small number of copies or phonorecords; or

(b) registration for the work has been made before or within 5 years after publication without notice and a reasonable
effort is made to add notice to all copies or phonorecords that are distributed to the public in the Untied States

after the omission has been discovered; or



(c) the notice has been omitted in violation of the copytight owner’s express written requirement that all publicly
distributed copies or phonorecords bear the prescribed notice.

Copyright protection is not affected at all if the notice is removed, destroyed, or obliterated without the authorization of the
copyright owner.

15.  Since copyright registration is not usually a requirement for copyright protection, what is
the purpose of registration?
——— _
&o(py—ﬁght Office lists the following advantages of copyright regisu;ﬁﬁ;"\
P

e

(@) Registration establishes a public record of the copyright claim;
s SRR S
(b) Registration is ordinarily pecessapy before any infringement suits may be filed in court;
(¢) If made before or within 5 years of publication, registration will establish prima facie evidence in court of the
validity of the copyright and of the facts stated in the certificate;

(d) X registration is made within 3 months after publication of the work or prior to an infringement of the work,
statutory damages and attorney’s fees will be available to the copyright owner in court actions. Otherwise, only

an award of actual damages and profits is available to the copyright owner; and

: ent that an author deposit two copies of his/her work in the Copyright Office -
Bosi s o e ———

o S — :ml—:'r":r’r B

16.  What is the procedure for registration of copyright?

(e) Rggistration satisfies
Tor use H T

To register a work, the owner of copyrighi or of any exclusive right in a work sends the following three elements in the same
envelope or package to the Register of Copyrights, Copyright Office, Library of Congress, Washington, D.C.:

(a) A properly completed application form;
(b) A nonrefundable filing fee of $45 for each application;

(c) A nonreturnable deposit of the work being registered. (Note: The deposit requirements for copyright registration
vary depending on the nature of the work and its publication status.)

17.  What is the mandatory deposit requirement?

Although United States law does not require registration of copyright, the Copyright Act requires the deposit of all works
published in the United States with or without notice of copyright. This law requires the copyright owner, within three (3)
months after publication of a work in the United States, to deposit in the Copyright Office two copies (or phonorecords) of
the work for the use of the Library of Congress. Although the mandatory Library of Congress deposit is entirely separate
from the deposit required for copyright registration, the same deposit can be used to satisfy both requirements if it is

accompanied by the prescribed application and fee for registration.

(NOTE: All fees quoted became effective on July 1, 2006 and were current as of August 3, 2006, but change periodically.)

FOR ADDITIONAL INFORMATION: This brief overview of the United States copyright system attempts to answer in a
very abbreviated manner only a few of the most frequently asked questions about copyright. For additional information,
faculty and staff of The University of Tennessee are invited to contact the Office of Technology Services by phone at
(865) 974-2383 or at the following address: 1534 White Avenue, Suite 403, Knoxville, TN 37996-1527.

The University of Tennessee is an EEO/AA/Title VI/Title IX/Section 504/ADA employer.
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