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abundantly clear that doing justice does

not always cause the heavens to fall.  The

Court would therefore do well to heed

Justice KENNEDY’s just reminder that

‘‘[w]e ought not to take steps which dimin-

ish the likelihood that [federal] courts will

base their legal decision on an accurate

assessment of the facts.’’  Keeney, 504

U.S., at 24, 112 S.Ct. 1715 (dissenting opin-

ion).

It may well be true that respondent

would have completely waived his right to

present mitigating evidence if that evi-

dence had been adequately investigated at

the time of sentencing.  It may also be

true that respondent’s mitigating evidence

could not outweigh his violent past.  What

is certainly true, however, is that an evi-

dentiary hearing would provide answers to

these questions.  I emphatically agree

with the majority of judges on the en banc

Court of Appeals that it was an abuse of

discretion to refuse to conduct such a hear-

ing in this capital case.

Accordingly, I respectfully dissent.
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Background:  Consumers brought puta-

tive class action against incumbent local

exchange carriers (ILECs) alleging anti-

trust conspiracy, in violation of the Sher-

man Act, both to prevent competitive entry

into local telephone and Internet service

markets and to avoid competing with each

other in their respective markets. The

United States District Court for the South-

ern District of New York, Gerald Lynch,

J., 313 F.Supp.2d 174, dismissed complaint

for failure to state a claim upon which

relief could be granted. The United States

Court of Appeals for the Second Circuit,

425 F.3d 99, reversed. The Supreme Court

granted certiorari.

Holdings:  The Supreme Court, Justice

Souter, held that:

(1) stating a claim under Sherman Act’s

restraint of trade provision requires a

complaint with enough factual matter,

taken as true, to suggest that an

agreement was made;

(2) an allegation of parallel business con-

duct and a bare assertion of conspiracy

will not alone suffice to state a claim

under the Sherman Act;

(3) dismissal for failure to state a claim

upon which relief may be granted does

not require appearance, beyond a

doubt, that plaintiff can prove no set of

facts in support of claim that would

entitle him to relief, abrogating Conley

v. Gibson, 355 U.S. 41, 78 S.Ct. 99, 2

L.Ed.2d 80; and

(4) consumers’ allegations of parallel con-

duct were insufficient to state a claim.

Judgment of the Court of Appeals re-

versed and remanded.

Justice Stevens filed a dissenting opinion

in which Justice Ginsburg joined in part.

1. Antitrust and Trade Regulation

O537

Because Sherman Act’s restraint of

trade provision does not prohibit all unrea-

sonable restraints of trade but only re-

straints effected by a contract, combina-

tion, or conspiracy, the crucial question is

whether the challenged anticompetitive
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The 1984 divestiture of the American

Telephone & Telegraph Company’s (AT &

T) local telephone business left a system of

regional service monopolies, sometimes

called Incumbent Local Exchange Carriers

(ILECs), and a separate long-distance

market from which the ILECs were ex-

cluded.  The Telecommunications Act of

1996 withdrew approval of the ILECs’ mo-

nopolies, ‘‘fundamentally restructur[ing]

local telephone markets’’ and ‘‘subject[ing]

[ILECs] to a host of duties intended to

facilitate market entry.’’  AT & T Corp. v.

Iowa Utilities Bd., 525 U.S. 366, 371, 119

S.Ct. 721, 142 L.Ed.2d 835.  It also author-

ized them to enter the long-distance mar-

ket.  ‘‘Central to the [new] scheme [was

each ILEC’s] obligation TTT to share its

network with’’ competitive local exchange

carriers (CLECs).  Verizon Communica-

tions Inc. v. Law Offices of Curtis V. Trin-

ko, LLP, 540 U.S. 398, 402, 124 S.Ct. 872,

157 L.Ed.2d 823.

Respondents (hereinafter plaintiffs)

represent a class of subscribers of local

telephone and/or high–speed Internet ser-

vices in this action against petitioner

ILECs for claimed violations of § 1 of the

Sherman Act, which prohibits ‘‘[e]very con-

tract, combination in the form of trust or

otherwise, or conspiracy, in restraint of

trade or commerce among the several

States, or with foreign nations.’’  The com-

plaint alleges that the ILECs conspired to

restrain trade (1) by engaging in parallel

conduct in their respective service areas to

inhibit the growth of upstart CLECs;  and

(2) by agreeing to refrain from competing

against one another, as indicated by their

common failure to pursue attractive busi-

ness opportunities in contiguous markets

and by a statement by one ILEC’s chief

executive officer that competing in another

ILEC’s territory did not seem right.  The

District Court dismissed the complaint,

concluding that parallel business conduct

allegations, taken alone, do not state a

claim under § 1;  plaintiffs must allege ad-

ditional facts tending to exclude indepen-

dent self-interested conduct as an explana-

tion for the parallel actions.  Reversing,

the Second Circuit held that plaintiffs’ par-

allel conduct allegations were sufficient to

withstand a motion to dismiss because the

ILECs failed to show that there is no set

of facts that would permit plaintiffs to

demonstrate that the particular parallelism

asserted was the product of collusion rath-

er than coincidence.

S 545Held:

1. Stating a § 1 claim requires a

complaint with enough factual matter (tak-

en as true) to suggest that an agreement

was made.  An allegation of parallel con-

duct and a bare assertion of conspiracy

will not suffice.  Pp. 1963 – 1970.

(a) Because § 1 prohibits ‘‘only re-

straints effected by a contract, combina-

tion, or conspiracy,’’ Copperweld Corp. v.

Independence Tube Corp., 467 U.S. 752,

775, 104 S.Ct. 2731, 81 L.Ed.2d 628, ‘‘[t]he

crucial question’’ is whether the challenged

anticompetitive conduct ‘‘stem[s] from in-

dependent decision or from an agreement,’’

Theatre Enterprises, Inc. v. Paramount

Film Distributing Corp., 346 U.S. 537,

540, 74 S.Ct. 257, 98 L.Ed. 273.  While a

showing of parallel ‘‘business behavior is

admissible circumstantial evidence from

which’’ agreement may be inferred, it falls

short of ‘‘conclusively establish[ing] agree-

ment or TTT itself constitut[ing] a Sherman

Act offense.’’  Id., at 540–541, 74 S.Ct. 257.

The inadequacy of showing parallel con-

duct or interdependence, without more,

* The syllabus constitutes no part of the opinion

of the Court but has been prepared by the

Reporter of Decisions for the convenience of

the reader.  See United States v. Detroit Tim-

ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.

282, 50 L.Ed. 499.
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the complaint is replete with indications

that any CLEC faced nearly insurmounta-

ble barriers to profitability owing to the

ILECs’ flagrant resistance to the network

sharing requirements of the 1996 Act, id.,

¶ 47,  App. S 56923–26.  Not only that, but

even without a monopolistic tradition and

the peculiar difficulty of mandating shared

networks, ‘‘[f]irms do not expand without

limit and none of them enters every mar-

ket that an outside observer might regard

as profitable, or even a small portion of

such markets.’’  Areeda & Hovenkamp

¶ 307d, at 155 (Supp.2006) (commenting on

the case at bar).  The upshot is that Con-

gress may have expected some ILECs to

become CLECs in the legacy territories of

other ILECs, but the disappointment does

not make conspiracy plausible.  We agree

with the District Court’s assessment that

antitrust conspiracy was not suggested by

the facts adduced under either theory of

the complaint, which thus fails to state a

valid § 1 claim.14

Plaintiffs say that our analysis runs

counter to Swierkiewicz, 534 U.S., at 508,

122 S.Ct. 992, 152 L.Ed.2d 1, which held

that ‘‘a complaint in an employment dis-

crimination lawsuit [need] not contain spe-

cific facts establishing a prima facie case of

discrimination under the framework set

forth in McDonnell Douglas Corp. v.

Green, 411 U.S. 792[, 93 S.Ct. 1817, 36

L.Ed.2d 668] (1973).’’  They argue that

just as the prima facie case is a ‘‘flexible

evidentiary standard’’ that ‘‘should not be

transposed into a rigid pleading standard

for discrimination cases,’’ Swierkiewicz,

supra, at 512, 122 S.Ct. 992, ‘‘transpos[ing]

‘plus factor’ summary judgment analysis

woodenly into a rigid Rule 12(b)(6) plead-

ing standard TTT would be unwise,’’ Brief

for Respondents 39.  As the District Court

S 570correctly understood, however, ‘‘Swier-

kiewicz did not change the law of pleading,

but simply re-emphasized TTT that the Sec-

ond Circuit’s use of a heightened pleading

standard for Title VII cases was contrary

to the Federal Rules’ structure of liberal

pleading requirements.’’  313 F.Supp.2d,

at 181 (citation and footnote omitted).

Even though Swierkiewicz’s pleadings ‘‘de-

tailed the events leading to his termi-

nation, provided relevant dates, and includ-

ed the ages and nationalities of at least

some of the relevant persons involved with

his termination,’’ the Court of Appeals dis-

missed his complaint for failing to allege

certain additional facts that Swierkiewicz

would need at the trial stage to support his

claim in the absence of direct evidence of

discrimination.  Swierkiewicz, 534 U.S., at

514, 122 S.Ct. 992.  We reversed on the

ground that the Court of Appeals had im-

permissibly applied what amounted to a

heightened pleading requirement by insist-

ing that Swierkiewicz allege ‘‘specific

facts’’ beyond those necessary to state his

corded to CLECs under the 1996 Act because

the regulatory environment was too unstable.

Chicago Tribune, Dec. 19, 2002, Business

Section, p. 2 (cited at Complaint ¶ 45, App.

23).

14. In reaching this conclusion, we do not

apply any ‘‘heightened’’ pleading standard,

nor do we seek to broaden the scope of Feder-

al Rule of Civil Procedure 9, which can only

be accomplished ‘‘ ‘by the process of amend-

ing the Federal Rules, and not by judicial

interpretation.’ ’’  Swierkiewicz v. Sorema N.

A., 534 U.S. 506, 515, 122 S.Ct. 992, 152

L.Ed.2d 1 (2002) (quoting Leatherman v. Tar-
rant County Narcotics Intelligence and Coordi-
nation Unit, 507 U.S. 163, 168, 113 S.Ct.
1160, 122 L.Ed.2d 517 (1993)).  On certain
subjects understood to raise a high risk of
abusive litigation, a plaintiff must state factual
allegations with greater particularity than
Rule 8 requires.  Fed. Rules Civ. Proc. 9(b)-
(c).  Here, our concern is not that the allega-
tions in the complaint were insufficiently
‘‘particular[ized],’’ ibid.;  rather, the com-
plaint warranted dismissal because it failed in

toto to render plaintiffs’ entitlement to relief

plausible.
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claim and the grounds showing entitlement

to relief.  Id., at 508, 122 S.Ct. 992.

Here, in contrast, we do not require

heightened fact pleading of specifics, but

only enough facts to state a claim to relief

that is plausible on its face.  Because the

plaintiffs here have not nudged their

claims across the line from conceivable to

plausible, their complaint must be dis-

missed.

* * *

The judgment of the Court of Appeals

for the Second Circuit is reversed, and the

case is remanded for further proceedings

consistent with this opinion.

It is so ordered.

Justice STEVENS, with whom Justice

GINSBURG joins except as to Part IV,

dissenting.

In the first paragraph of its 23–page

opinion the Court states that the question

to be decided is whether allegations that

‘‘major telecommunications providers en-

gaged in certain S 571parallel conduct unfa-

vorable to competition’’ suffice to state a

violation of § 1 of the Sherman Act. Ante,

at 1961. The answer to that question has

been settled for more than 50 years.  If

that were indeed the issue, a summary

reversal citing Theatre Enterprises, Inc. v.

Paramount Film Distributing Corp., 346

U.S. 537, 74 S.Ct. 257, 98 L.Ed. 273 (1954),

would adequately resolve this case.  As

Theatre Enterprises held, parallel conduct

is circumstantial evidence admissible on

the issue of conspiracy, but it is not itself

illegal.  Id., at 540–542, 74 S.Ct. 257.

Thus, this is a case in which there is no

dispute about the substantive law.  If the

defendants acted independently, their con-

duct was perfectly lawful.  If, however,

that conduct is the product of a horizontal

agreement among potential competitors, it

was unlawful.  The plaintiffs have alleged

such an agreement and, because the com-

plaint was dismissed in advance of answer,

the allegation has not even been denied.

Why, then, does the case not proceed?

Does a judicial opinion that the charge is

not ‘‘plausible’’ provide a legally acceptable

reason for dismissing the complaint?  I

think not.

Respondents’ amended complaint de-

scribes a variety of circumstantial evidence

and makes the straightforward allegation

that petitioners

‘‘entered into a contract, combination or

conspiracy to prevent competitive entry

in their respective local telephone and/or

high speed internet services markets

and have agreed not to compete with

one another and otherwise allocated cus-

tomers and markets to one another.’’

Amended Complaint in No. 02 CIV.

10220(GEL) (SDNY) ¶ 51, App. 27

(hereinafter Complaint).

The complaint explains that, contrary to

Congress’ expectation when it enacted the

1996 Telecommunications Act, and consis-

tent with their own economic self-inter-

ests, petitioner Incumbent Local Ex-

change Carriers (ILECs) have assiduously

avoided infringing upon each other’s mar-

kets and have S 572refused to permit nonin-

cumbent competitors to access their net-

works.  The complaint quotes Richard

Notebaert, the former chief executive offi-

cer of one such ILEC, as saying that com-

peting in a neighboring ILEC’s territory

‘‘ ‘might be a good way to turn a quick

dollar but that doesn’t make it right.’ ’’

Id., ¶ 42, App. 22.  Moreover, respondents

allege that petitioners ‘‘communicate

amongst themselves’’ through numerous

industry associations.  Id., ¶ 46, App. 23.

In sum, respondents allege that petition-

ers entered into an agreement that has

long been recognized as a classic per se


