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see also Thomas Jefferson University v.
Shalala, 512 U.S. 504, 524-25, 114 S.Ct.
2381, 129 L.Ed.2d 405 (1994) (Thomas, J.,
dissenting and criticizing the application of
Auer/Bowles deference); John F. Man-
ning, Constitutional Structure and Judi-
ctal Deference to Agency Interpretations
of Agency Rules, 96 CoLum. L.REv. 612, 615
(1996). All of this said, I recognize that
formal changes to Auer lie down the road,
if they take place at all. My view rests
squarely on the law as it currently stands.
I take note of Christopher only to make
the point that it cannot weaken, and may
strengthen, the points I am making here.

This debate between an agency’s adop-
tion of formal regulations (or, as here, the
Guidelines) and its interpretations of those
regulations is not an exercise in empty
formality. There is a significant difference
between the procedures that the Sentenc-
ing Commission uses when it promulgates
the Guidelines and those that it uses when
it writes commentary or policy statements.
See 28 U.S.C. § 994(p); USSC Rules of
Practice and Procedure 2-3 (2007), avail-
able at http://www.usse.gov/Meetings_and_
Rulemaking/Practice_Procedure_Rules.
pdf. Proposed Guidelines or changes to
Guidelines must be submitted to Congress
no later than May 1 of a calendar year,
where they must sit for 180 days to give
Congress an opportunity to modify or dis-
approve them. In contrast, “[a]lmend-
ments to policy statements and commen-
tary may be promulgated and put into
effect at any time.” Id. at 3 (Rule 4.1).
The Commission must comply with the
notice and comment rules in section 553 of
the Administrative Procedures Act when
promulgating Guidelines, but it is under no
such obligation when promulgating com-
mentary and policy statements. Id. (Rule
4.3). This calls to mind the distinction
that the Supreme Court has drawn be-
tween Chevron deference (owed to regula-
tions issued under formal notice-and-com-
ment procedures) and Mead/Skidmore
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consideration for things like interpreta-
tions contained in policy statements, agen-
¢y manuals, and enforcement guidelines.
See Unated States v. Mead, 533 U.S. 218,
234, 121 S.Ct. 2164, 150 L.Ed.2d 292
(2001); Skidmore v. Swift & Co., 323 U.S.
134, 65 S.Ct. 161, 89 L.Ed. 124 (1944).

When an agency like the Sentencing
Commission uses a regulation as a spring-
board for an “interpretation” that goes
beyond the boundaries of the original reg-
ulation, Auer and Stinson tell us that it
has gone too far. That is exactly what the
Sentencing Commission did here, when it
decided that the phrase “presents a seri-
ous potential risk of physical injury to
another” could be stretched to include
Indiana’s inchoate offense of conspiracy to
commit robbery. In my opinion, it cannot,
and so I would find that Raupp is entitled
to be resentenced. I therefore respectful-
ly dissent.
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reasonable dispute and (2) either generally
known within the territorial jurisdiction or
capable of accurate and ready determina-
tion through sources whose accuracy can-
not be questioned. Gen. Elec. Capital
Corp. v. Lease Resolution Corp., 128 F.3d
1074, 1081 (7th Cir.1997). Here, the court
took judicial notice of the dates on which
certain actions were taken or were re-
quired to be taken in the earlier state-
court litigation—facts readily ascertainable
from the public court record and not sub-
ject to reasonable dispute. See Henson v.
CSC Credit Servs.,, 29 F.3d 280, 284 (7th
Cir.1994) (finding public court documents
judicially noticeable).

[71 Having cleared these hurdles, we
now arrive at the merits of the statute-of-
limitations defense. George first argues
that the district court should have applied
Minnesota’s statute of limitations, not Illi-
nois’s, because Starns and Stortz reside
and practice law in Minnesota, and their
firm is a Minnesota law firm. The district
court evaluated the choice-of-law issue un-
der the “most significant contacts” test
and held that Illinois law applied.

This holding was correct, although a
“significant contacts” analysis was ulti-
mately unnecessary. Illinois choice-of-law
rules apply. Kalmich v. Bruno, 553 F.2d
549, 552 (Tth Cir.1977). The district court
correctly noted that Illinois courts apply
the “most significant contacts” test from

3. The Illinois ‘“borrowing statute’” is an ex-
ception to this rule, but it has very limited
application. The borrowing statute provides
that “[wlhen a cause of action has arisen in a
state or territory out of this State, or in a
foreign country, and, by the laws thereof, an
action thereon cannot be maintained by rea-
son of the lapse of time, an action thereon
shall not be maintained in this State.” 735
ILL. Comp. Statr. 5/13-210. An additional judi-
cially created condition narrows the borrow-
ing statute even further: “[A]ll parties [must]
be non-Illinois residents at the time the action
accrued and until the limitations laws of the
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the Restatement (Second) of Conflict of
Laws, which involves balancing a number
of factors, including the place where the
injury occurred; the place where the con-
duct causing the injury occurred; the dom-
icile or place of business of each party;
and the place where the relationship be-
tween the parties is centered. Wregles-
worth ex rel. Wreglesworth v. Arctco, Inc.,
316 Ill.App.3d 1023, 250 Ill.Dec. 495, 738
N.E.2d 964, 971 (2000).

However, the Restatement also contains
a strong presumption that the forum state
will apply its own statute of limitations.
See RESTATEMENT (SECOND) OF CONFLICT OF
Laws § 142 (“An action will not be main-
tained if it is barred by the statute of
limitations of the forum, including a provi-
sion borrowing the statute of limitations of
another state.”). Illinois courts have
adopted this presumption. See Belleville
Toyota, Inc. v. Toyota Motor Sales, USA,
Inc. 199 Tll.2d 325, 264 Ill.Dec. 283, 770
N.E.2d 177, 194 (2002); Ewmprs Ins. of
Wausau v. Ehlco Liquidating Trust, 309
T1l.App.3d 730, 243 Ill.Dec. 384, 723 N.E.2d
687, 692-93 (1999). Thus, even when the
substantive law of a nonforum state ap-
plies, Illinois courts apply the Illinois stat-
ute of limitations “because statutes of limi-
tations are procedural, fixing the time in
which the remedy for a wrong may be
sought rather than altering substantive
rights.”®  Freeman v. Williamson, 383 Ill.

)

foreign state runs.” Emp’rs Ins. of Wausau v.
Ehlco Liquidating Trust, 309 Ill.App.3d 730,
243 Ill.Dec. 384, 723 N.E.2d 687, 693 (1999).
Thus, the Illinois courts have held that the
borrowing statute applies only “where (1) the
cause of action accrued in another jurisdic-
tion; (2) the limitations period of that juris-
diction has expired; and (3) all parties were
non-Illinois residents at the time the action
accrued and remained so until the foreign
limitations period expired.” Newell Co. v.
Petersen, 325 Ill.App.3d 661, 259 Ill.Dec. 495,
758 N.E.2d 903, 908 (2001). The Illinois
borrowing statute is not relevant here.
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App.3d 933, 322 Ill.Dec. 208, 890 N.E.2d
1127, 1133 (2008). Accordingly, the dis-
trict court properly applied Illinois’s stat-
ute of limitations rather than Minnesota’s.

George next argues that the statute-of-
limitations defense could not be decided on
a motion to dismiss because he raised a
claim of equitable tolling based on a fraud-
ulent-concealment theory. This argument
also fails. George’s equitable-tolling argu-
ment is based on an email he inadvertently
received from Burt on August 8, 2004.}
As we will explain in more detail in a
moment, under the applicable statute of
limitations, the limitations period began to
run on June 24, 2004, and ended on Janu-
ary 1, 2005. Accordingly, George knew
the facts on which he bases his equitable-
tolling claim well before the limitations
period expired.

[8]1 In Illinois, courts will not equitably
toll a statute of limitations based on a
claim of fraudulent concealment “if the
plaintiff discovers the fraudulent conceal-
ment and a reasonable time remains within
the relevant limitations period....” Bar-
ratt v. Goldberg, 296 Ill.App.3d 252, 230
Tll.Dec. 635, 694 N.E.2d 604, 609 (1998)
(citing Anderson v. Wagner, 79 I1.2d 295,
37 Ill.Dec. 558, 402 N.E.2d 560 (1979)).
Here, George discovered the facts underly-
ing his claim of fraudulent concealment
with almost five months left on the limita-
tions clock. The district court correctly
held that this was a reasonable time within
which to comply with the statute of limita-

4. A copy of the email is attached to the
amended complaint.

5. George suggests that section 5/13-214.3(d)
is invalid. The statute does have an unusual
history. The Illinois legislature repealed it as
part of a massive tort-reform effort. But the
entire reform act was later held unconstitu-
tional by the Illinois Supreme Court. See
Best v. Taylor Mach. Works, 179 1ll.2d 367,

tions. We agree that equitable tolling
does not apply.

[9]1 George brings a claim of legal mal-
practice arising from the preparation of an
estate plan. Illinois has established the
following time limit for this particular kind
of professional malpractice claim:

When the injury caused by the act or

omission does not occur until the death

of the person for whom the professional
services were rendered, the action may
be commenced within 2 years after the
date of the person’s death unless letters
of office are issued or the person’s will is
admitted to probate within that 2 year
period, in which case the action must be
commenced within the time for filing
claims against the estate or a petition
contesting the validity of the will of the
deceased person, whichever is later, as

provided in the Probate Act of 1975. 735

ILL. Comp. Stat. 5/13-214.3(d).> Any in-

jury to George occurred upon the death

of his father, “the person for whom the
professional services were rendered.”

It was at this point that the terms of the

trust agreement took effect. The two-

year statute of limitations prescribed by
section 5/13-214.3(d) therefore displaces
the more generally applicable six-year

limitations period. See 1id. 5/13-

214.3(b)—(d).

However, because Tom Ennenga’s will
was admitted to probate within the two-
year statutory period, the time limit was
shortened even further. George was re-
quired to file his malpractice claim “within

228 Ill.Dec. 636, 689 N.E.2d 1057, 1064
(1997). In other words, the tort-reform bill
killed this particular statute of limitations, but
the bill’s invalidation brought the limitations
provision back to life. The Illinois Supreme
Court enforces the provision in attorney mal-
practice cases. See, e.g., Wackrow v. Niemi,
231 Ill.2d 418, 326 Ill.Dec. 56, 899 N.E.2d
273, 276-77 (2008).



