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Paradoxically, the decrease in trust and increase in corporate
crime have been accompanied by the growth in corporate compliance

over the past twenty ye:axs.12 Companies are investing more in compli-
* The Ethics and Compliance Officer Association, for example,
grew between 1992 and 2012 from nineteen members to over 1,200
members “exclusively comptised of in-house compliance/ethics profes-

ance.’

sionals.”"* Likewise, the Society of Corporate Compliance and Ethics,
which certifies compliance/ethics professionals, has over 5,800 members

numerous ethical scandals concerning high-profile firms and business executives but
also outcomes of scientific research have raised many concerns about the emergence of
unethical and irresponsible behaviour in organizations.”).

11 For a sutvey of recent unethical corporate behaviot, se¢ Hershey H. Friedman & Min-
am Gesstein, Are We Wasting our Time Teaching Business Ethics? Ethical Lapses Since Enron
and the Great Revession, (Sept. 14, 2016), https://sstn.com/abstract=2839069.

12 Press Release, Financial Executives International, FEI Sutvey: Average 2007 SOX
Compliance Cost $1.7 Million, (Apr. 30, 2008), http://fei-kentico. financialexecu-
tives.org/News-Publications/Press-Room/2008-press-releases/FEI-Sutvey-Average-
2007-SOX-Compliance-Cost-$1-7.aspxHaxzz4 wwwvEgkK (finding from its Sarbanes—
Oxley compliance survey of 185 companies, whose annual revenues averaged $4.7 bil-
lion, that average compliance cost for Section 404 during fiscal year 2007 was $1.7 mil-
Lion); Peter §. Henning, I essons From the Glaxo Case in China, N.Y. TIMES (July 29, 2013},
http:/ /dealbook.nytimes.com/2013/07/29/lessons-from-the-glaxosmithkline-case-in-
china/ (“Over the last decade, since the passage of the Sarbanes-Oxley Act in 2002,
publicly traded corporations have poured significant resources into their compliance
programs to prevent wrongdoing, or to at least be an eatly warning system for what
might become a problem.”).

13 Todd Ehret, Compliance Job Market Shows Strength in AML and Financial Crime as Other
Arear Slow, REUTERS (Jan. 18, 2017), https://www.reuters.com/article/be-finreg-
compliance-market/compliance-job-market-shows-strength-in-aml-and-financial-crime-
as-othet-areas-slow-idUSKBN1522WG; Gregory ]. Millman & Samuel Rubenfeld,
Compliance Officer: Dream Career?, WALL STREET J. (Jan. 15, 2014), https:/ /www.wsj.com
/articles/the-business-of-risk-is-booming-1389832893?mg=prod/accounts-wsj.

14 The Federal Sentencing Guidelines for Organizations at Twenty Years: A Call to Action for More
Effective Promotion and Recognition of Effective Compliance and Ethics Programs, ETHICS RE-
SOURCE C1TR. 29 (2012), https:/ /www.theagc.org/docs/£12.10.pdf.
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comptised of both in-house and outside compliance/ethics practition-

ers.®

Policymakers ate also seeking to incentivize companies to better
comply with the law and develop an ethical organizational culture. Some
statutes, for example, requite public firms to disclose their compliance

efforts.* For ovet twenty-five years the U.S. Sentencing Commission’s
Organizational Guidelines (“Otganizational Guidelines”) provide firms
strong financial incentives to develop an ethical otganizational culture.”

So, the current policies do not seem to be working. Ethics and
compliance practitionets, in one 2017 sutvey, “indicate that changing
behavior and preventing future misconduct ate the most important ob-
jectives for training; yet few actually implement methods that accomplish

15 About the Society of Corporate Compliance and Ethics, SOC’Y CORP. COMPLIANCE& ETH-
IC8, https:/ /www.corpotatecompliance.org/AboutSCCE/AboutSCCE.aspx (last visited
Nov. 20, 2017).

16 Sarbanes—Oxley Act Pub. L. No. 107-204, §§ 101(c)(2), 101(g)(3), 103(a), 302, 404,
406 (2002). Sarbanes-Oxley also directed the Sentencing Commission to review and
amend the Guidelines to ensure they were “sufficient to deter and punish organization-
al criminal misconduct.” I4. at § 805(a)(5).

17 1J.S. SENTENCING GUIDELINES MANUAL ch. 8, introductory cmt. (U.S. SENTENCING
CoMM'N 2016), https:/ /www.ussc.gov/sites/default/ files/ pdf/ guidelines-manual /2013
/manual-pdf/2013_Guidelines_Manual_Full; Hon. Patti B. Saris, Chair, U.S. Sentenc-
ing Comm’n, Comments at the 12th Annual Compliance & Ethics Institute, (Oct. 7,
2013), http://www.ussc.gov/Guidelines/Ozrganizational Guidelines/Special_Repotts
/ saris-rematks-annual-compliance-and-ethics-institute.pdf (noting the Commission’s
goal “that organizations would come to view this organizational guideline scheme as a
powerful financial reason for instituting effective internal compliance programs that, in
turn, would minimize the likelihood that the organization would run afoul of the law in
the first instance”); CORPORATE LEGAL COMPLIANCE HANDBOOK § 1.04 (2013), 2013
WL 6846847 (concluding that “ftlhe combination of the Caremark decision, the Sar-
banes-Oxley Act, and the revised Sentencing Guidelines now make it more than just a
good idea for a corporate board to ensure that its company has an effective compliance

program”).
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that goal”'® Most employees surveyed “see the need for and have posi-
tive views of ethics and compliance training, but far fewer find it appli-
cable and believe they leatned something new during their training.”"

Given the crisis in trust, policymakers and companies should
start with humility. They should not assume that the cutrent approach is
working (or will work). Instead pragmatism and experimentation are in
order. Policymakers must inquire how companies can promote an ethical
organizational culture. What steps should companies take? What can pol-
icymakers do to promote these efforts? Flowing from Professor Marcia
Weldon’s presentation,”” my comments briefly outline four issues.

First, how many of you think you ate an ethical, good citizen?
Now think of one or two reasons why you are an ethical, good citizen.
How many of you thought, “Because I obey the law”? Probably few, if
any. We expect more from ourselves than simply complying with the
law. Why then should we hold companies to that minimum? Thus, be-
ing an ethical and good corporate citizen entails mote than simply com-
plying with the law. We expect companies to comply with the law, but

that, by itself, is not sufficient to promote an ethical organizational cul-

. . . .. 21
ture. More is required than compliance training.

18 Ethics & Compliance Training: What Gets Results, ETHICS RESEARCH CTR. 3 (2017),
https://highetlogicdownload.s3.amazonaws.com/THEECOA /11£760b1-56e0-43¢6-
85da-03df2ce2b5ac/UploadedImages/research/E&CTrainingFinalFxecutiveSum-
mary.pdf.

1914

%0 See Marcia Natine Weldon, Corporate Governance, Compliance, Social Responsibifity, and
Enterprise Risk Management in the Trump/ Pence Era, 19 Tenn. ]. Bus. L. 275 (2017).

2 Milton C. Regan, Jr., Risky Business, 94 GEO. L.J. 1957, 1966 (2006) (arguing that “le-
gal compliance is a matter not of obeying commands with intrinsic normative value, but
adding the prospect of liability to the scales when weighing the costs and benefits of
different courses of action. This instrumental approach to rule compliance is insuffi-
cient to ensure robustly ethical conduct because its motives for compliance are relative-
ly shallow and contingent.”).



