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testimony.'® In Danubert, the Supreme Court set forth a non-exhaustive
list of factors for the courts to consider in making this determination:
(1) whether the expert’s technique or theory can be or has been tested—
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admitting the government’s expert witnesses in criminal cases while
rigorously scrutinizing plaintiffs’ experts in civil cases.”” Nevertheless,
the evidentiary rules at a minimum provide a framework for the explicit
consideration of the relevance and reliability of expert testimony,
recognizing the importance of these threshold issues.

The statutory expert reliance defense allows corporate directors
to rely on expert reports and avoid liability for erroneous or harmful
decisions. Delaware’s Section 141(e) illustrates the need to strike the
proper balance between the benefits of reliance on expert testimony
with the possible costs or harm. Professor Moll raises important
questions about how to strike that balance. Rule 702 of the Federal Rules
of Evidence seeks a similar balance, requiring judges to determine the
reliability of proffered expert evidence using flexible, non-exhaustive
factors to assess the evidence. Whether such an approach would allay
some of the concerns raised by Professor Moll is unclear. At a
minimum, a brief comparison of both approaches suggests that
Professor Moll’s concerns are important issues to address.

22 Dioso-Villa, supra note 20, at 75 (summarizing empirical studies suggesting judicial
bias in criminal and civil cases).



