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Background:  Muslim Pakistani pretrial
detainee brought action against current
and former government officials, alleging
that they took series of unconstitutional
actions against him in connection with his
confinement under harsh conditions after
separation from the general prison popula-
tion. The United States District Court for
the Eastern District of New York, John
Gleeson, J., 2005 WL 2375202, denied in
part defendants’ motions to dismiss on
ground of qualified immunity. Defendants
appealed. The United States Court of Ap-
peals for the Second Circuit, Jon O. New-
man, Circuit Judge, 490 F.3d 143, affirmed
in part, reversed in part, and remanded.
Certiorari was granted.

Holdings:  The Supreme Court, Justice
Kennedy, held that:

(1) Second Circuit had subject matter ju-
risdiction to affirm district court’s or-
der denying officials’ motion to dismiss
on grounds of qualified immunity, and

(2) detainee’s complaint failed to plead suf-
ficient facts to state claim for purpose-
ful and unlawful discrimination.

Reversed and remanded.

Justice Souter filed dissenting opinion in
which Justices Stevens, Ginsburg, and
Breyer joined.

Justice Breyer filed dissenting opinion.

1. Federal Courts O30, 31
Subject matter jurisdiction cannot be

forfeited or waived and should be consid-
ered when fairly in doubt.

2. Federal Courts O572.1

Under ‘‘collateral-order doctrine,’’ lim-
ited set of district court orders are review-
able though short of final judgment; orders
within this narrow category are immedi-
ately appealable because they finally de-
termine claims of right separable from,
and collateral to, rights asserted in action,
too important to be denied review and too
independent of cause itself to require that
appellate consideration be deferred until
whole case is adjudicated.  28 U.S.C.A.
§ 1291.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

3. Federal Courts O574

District court decision denying Gov-
ernment officer’s claim of qualified immu-
nity can fall within narrow class of appeal-
able orders despite the absence of a final
judgment.  28 U.S.C.A. § 1291.

4. Civil Rights O1376(1, 2)

‘‘Qualified immunity,’’ which shields
Government officials from liability for civil
damages insofar as their conduct does not
violate clearly established statutory or con-
stitutional rights, is both a defense to lia-
bility and limited entitlement not to stand
trial or face the other burdens of litigation.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

5. Federal Courts O574

Provided it turns on issue of law, dis-
trict court order denying qualified immuni-
ty can fall within narrow class of prejudg-
ment orders reviewable under collateral
order doctrine; such an order conclusively
determines that defendant must bear bur-
dens of discovery, conceptually distinct
from merits of plaintiff’s claim, and would
prove effectively unreviewable on appeal
from final judgment.  28 U.S.C.A. § 1291.
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plaint has not ‘‘nudged [his] claims’’ of
invidious discrimination ‘‘across the line
from conceivable to plausible.’’  Ibid.

We begin our analysis by identifying the
allegations in the complaint that are not
entitled to the assumption of truth.  Re-
spondent pleads that petitioners ‘‘knew of,
condoned, and willfully and maliciously
agreed to subject [him]’’ to harsh condi-
tions of confinement ‘‘as a matter of policy,
solely on account of [his] religion, race,
and/or national origin and for no legitimate
penological interest.’’  Complaint ¶ 96,
App. to Pet. for Cert. 173a–174a.  The
complaint alleges that Ashcroft was the
‘‘principal architect’’ of this invidious poli-
cy, id., ¶ 10, at 157a, and that Mueller was
‘‘instrumental’’ in adopting and executing
it, id., ¶ 11, at 157a.  These bare asser-
tions, much like the pleading of conspiracy
in Twombly, amount to nothing more than
a ‘‘formulaic recitation of the elements’’ of
a constitutional discrimination claim, 550
U.S., at 555, 127 S.Ct. 1955, namely, that
petitioners adopted a policy ‘‘ ‘because of,’
not merely ‘in spite of,’ its adverse effects
upon an identifiable group.’’  Feeney, 442
U.S., at 279, 99 S.Ct. 2282.  As such, the
allegations are conclusory and not entitled
to be assumed true.  Twombly, supra, 550
U.S., at 554–555, 127 S.Ct. 1955.  To be
clear, we do not reject these bald allega-
tions on the ground that they are unrealis-
tic or nonsensical.  We do not so charac-
terize them any more than the Court in
Twombly rejected the plaintiffs’ express
allegation of a ‘‘ ‘contract, combination or
conspiracy to prevent competitive entry,’ ’’
id., at 551, 127 S.Ct. 1955, because it
thought that claim too chimerical to be
maintained.  It is the conclusory nature of
respondent’s allegations, rather than their
extravagantly fanciful nature, that disen-
titles them to the presumption of truth.

We next consider the factual allegations
in respondent’s complaint to determine if

they plausibly suggest an entitlement to
relief.  The complaint alleges that ‘‘the
[FBI], under the direction of Defendant
MUELLER, arrested and detained thou-
sands of Arab Muslim men TTT as part of
its investigation of the events of Septem-
ber 11.’’  Complaint ¶ 47, App. to Pet. for
Cert. 164a.  It further claims that ‘‘[t]he
policy of holding post–September–11th de-
tainees in highly restrictive conditions of
confinement until they were ‘cleared’ by
the FBI was approved by Defendants
ASHCROFT and MUELLER in discus-
sions in the weeks after September 11,
2001.’’  Id., ¶ 69, at 168a.  Taken as true,
these allegations are consistent with peti-
tioners’ purposefully designating detainees
‘‘of high interest’’ because of their race,
religion, or national origin.  But given
more likely explanations, they do not plau-
sibly establish this purpose.

The September 11 attacks were perpe-
trated by 19 Arab Muslim hijackers who
counted themselves members in good
standing of al Qaeda, an Islamic funda-
mentalist group.  Al Qaeda was headed by
another Arab Muslim—Osama bin Lad-
en—and composed in large part of his
Arab Muslim disciples.  It should come as
no surprise that a legitimate policy direct-
ing law enforcement to arrest and detain
individuals because of their suspected link
to the attacks would produce a disparate,
incidental impact on Arab Muslims, even
though the purpose of the policy was to
target neither Arabs nor Muslims.  On the
facts respondent alleges the arrests Muel-
ler oversaw were likely lawful and justified
by his nondiscriminatory intent to detain
aliens who were illegally present in the
United States and who had potential con-
nections to those who committed terrorist
acts.  As between that ‘‘obvious alternative
explanation’’ for the arrests, Twombly, su-
pra, at 567, 127 S.Ct. 1955, and the pur-
poseful, invidious discrimination respon-


