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Over-the road truck driver filed com-
plaint against employer, alleging disability
discrimination under Americans with Dis-
abilities Act (ADA). The United States
District Court for the Eastern District of
Tennessee, James H. Jarvis, J., granted
summary judgment for employer. Driver
appealed. The Court of Appeals, Moore,
Circuit Judge, held that: (1) evidence that
employer failed to provide driver with
trucks equipped with cruise control despite
knowledge of driver’s knee injury was di-
rect evidence of discrimination under
ADA, but (2) driver did not meet burden of
proving he was disabled.

Affirmed.

1. Federal Courts =776, 813

Court of Appeals reviews de novo a
district court’s order denying summary
judgment, if the denial is based on purely
legal grounds; if the denial is based on the
district court’s finding of a genuine issue of
material fact, review is for abuse of discre-
tion. Fed.Rules Civ.Proc.Rule 56, 28
U.S.C.A.

2. Federal Courts €776

District court’s denial of plaintiff’s mo-
tion for summary judgment, on purely le-
gal ground that it was granting defen-
dant’s motion for summary judgment,

would be reviewed de novo. Fed.Rules

Civ.Proc.Rule 56, 28 U.S.C.A.

3. Civil Rights ¢=173.1

Evidence that trucking company re-
fused to provide over-the-road driver with
trucks that had cruise control even though
it knew of driver’s knee injury was direct
evidence of discrimination under ADA.
Americans with Disabilities Act of 1990,
§ 102(b)(5)(A), 42 U.S.CA.
§ 12112(b)(5)(A).

4. Civil Rights &=173.1, 240(2)

If an employee has direct evidence of
discrimination in violation of the ADA, the
employee then bears the burden of proving
that he or she is disabled, and that he or
she is otherwise qualified for the position
despite his or her disability without accom-
modation from the employer, with an al-
leged essential job requirement eliminated,
or with a proposed reasonable accommoda-
tion; employer bears the burden of proving
that a challenged job criterion is essential,
and therefore a business necessity, or that
a proposed accommodation will impose an
undue hardship on the employer. Ameri-
cans with Disabilities Act of 1990, § 2 et
seq., 42 U.S.C.A. § 12101 et seq.

5. Civil Rights ¢=173.1

Over-the-road truck driver’s knee in-
jury did not substantially limit him in any
major nonwork life activities and driver
therefore was not disabled under ADA on
that basis; most of alleged limitations re-
lated to activities that were not major life
activities, and affidavits of driver and his
orthopedic surgeon were contradicted by
other evidence, including deposition taken
for purposes of state workers’ compensa-
tion action. Americans with Disabilities
Act of 1990, § 3(2)(A), 42 U.S.CA.
§ 12102(2)(A).
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6. Civil Rights &242(3)

Statistical evidence that high percent-
age of employer’s trucks and of trucks in
general included cruise control as standard
equipment failed to establish that over-the-
road truck driver with knee injury was not
substantially limited in major life activity
of working, so as to defeat ADA claim of
disability on that basis; statistics were rel-
evant to assessment of driver’s significant
restriction in performing class of jobs, but
only to extent they showed how many
trucking jobs would require driver to use
truck without cruise control. Americans
with Disabilities Act of 1990, § 2 et seq.,
42 US.C.A. § 12101 et seq.; 29 C.F.R.
§ 1630.2G)(3)().

7. Civil Rights ¢=173.1

Workplace accommodation of an indi-
vidual’s impairment cannot be taken into
account in assessing whether that individu-
al is substantially limited in the major life
activity of working. Americans with Dis-
abilities Act of 1990, § 2 et seq., 42
U.S.C.A. § 12101 et seq.

8. Civil Rights &=242(3)

Over-the-road truck driver was not
substantially limited by knee injury in ma-
jor life activity of working and driver was
therefore not disabled under ADA on that
basis, notwithstanding vocational expert’s
affidavit and report concluding that driver
was disqualified because of his impairment
from both class of jobs and broad range of
jobs in various classes; both report and
affidavit were conclusory and were based
on affidavit of orthopedic surgeon that was
contradicted by other evidence and restric-
tions previously imposed on driver which
orthopedic surgeon had lifted. Americans
with Disabilities Act of 1990, § 2 et seq.,
42 U.S.C.A. § 12101 et seq.

* The Honorable Jerome Farris, Circuit Judge of
the United States Court of Appeals for the
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Peter Alliman (argued and briefed),
White, Carson & Alliman, Madisonville,
TN, for Appellant.

Richard S. Busch (argued and briefed),
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lee.

Before MOORE, COLE, and FARRIS,
Circuit Judges.*

OPINION
MOORE, Circuit Judge.

Plaintiff-Appellant ~ Douglas Black
(“Black”) appeals the district court’s grant
of summary judgment for Defendant Ap-
pellee Roadway Express, Inc. (“Road-
way”). Black, a truck driver, filed a com-
plaint against his employer, Roadway, in
October of 1998, alleging discrimination in
violation of Title I of the Americans with
Disabilities Aect (“ADA”), 42 U.S.C.
§ 12101 et seq. Black claimed that he was
disabled for the purposes of the Act be-
cause of a knee injury and that Roadway
discriminated against him on the basis of
his disability by refusing reasonably to
accommodate him. Roadway moved for
summary judgment, claiming that Black
was not disabled because his knee injury
did not substantially limit any of his major
life activities. The district court granted
Roadway’s motion for summary judgment.
Because we conclude that Black did not
raise a genuine issue of material fact as to
whether his knee injury substantially limit-
ed him in any major life activities, we
AFFIRM the district court’s grant of
Roadway’s motion for summary judgment.

I. BACKGROUND

Black began working for Roadway as an
over-the-road truck driver in September

Ninth Circuit, sitting by designation.
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1991. On September 22, 1995, Black in-
jured his right knee falling out of a truck.
Between 1995 and 1997, Black had three
surgeries performed on the knee. Follow-
ing each surgery, Black took some leave
from work, but he was eventually released
to return to work with the restriction that
he only drive trucks with cruise control.!
Black claims that he informed Roadway of
the restriction and that Roadway refused
to accommodate him by providing him with
trucks with ecruise control.? Prior to
Black’s release to return to work in Au-
gust of 1997, after his third surgery, Black
was also examined by an orthopedic sur-
geon at Roadway’s request. Roadway’s
surgeon concluded that although Black
was impaired, he could work without re-
striction. Thereafter, Roadway took the
position that Black was not disabled and
thus did not need accommodation. Black
has since not returned to work at Road-
way, but between August 1997 and Decem-
ber 1997, he did work for two other truck-
ing companies, both of which provided him
with trucks with cruise control.

On January 7, 1998, Black filed a charge
of discrimination with the Tennessee Hu-
man Rights Commission, as the local agen-
cy of the Equal Employment Opportunity
Commission (“EEOC”), alleging that
Roadway discriminated against him based

1. The record is unclear as to the restrictions
placed on Black after each surgery; it ap-
pears that Black was initially released to re-
turn to work after each surgery without re-
striction, but upon his complaints of pain,
various doctors restricted him to only driv-
ing trucks with cruise control. In addition,
immediately after his third surgery, Black’s
orthopedic surgeon, William L. Johnson, im-
posed restrictions on Black involving climb-
ing and lifting. Joint Appendix (“J.A.”) at
328 (Johnson Release). However, according
to Black, Johnson eventually lifted all of
these restrictions, except for the restriction
involving cruise control. J.A. at 238 (Black
Dep.).

on his disability in violation of the ADA, 42
U.S.C. § 12101 et seq. After receiving
notice of the right to sue from the EEOC,
Black filed a complaint against Roadway in
the United States District Court for the
Eastern District of Tennessee on October
23, 1998.3 1In his complaint, Black alleged
that his knee injury constituted a “disabili-
ty” under the ADA and that Roadway’s
refusal to provide him with trucks with
cruise control constituted the denial of a
reasonable accommodation of his disability.
Roadway moved for summary judgment on
May 8, 2000, arguing that Black was not
disabled for the purposes of the ADA be-
cause his knee injury did not cause him to
be substantially limited in any major life
activity; on June 23, 2000, Black also
moved for summary judgment. On Sep-
tember 25, 2000, the district court issued
an order granting Roadway’s motion for
summary judgment and denying Black’s
motion for summary judgment. In its ac-
companying opinion, the court stated that
Black’s knee injury constituted a “physical
impairment” for the purposes of the ADA.
However, the court concluded that Black’s
knee injury did not substantially limit him
in any major life activity, as is required for
an impairment to constitute a “disability”
for the purposes of the ADA. Black timely
appeals.

2. Black alleges that Roadway on one instance
assigned Black to a truck with cruise control
that did not work. For the purposes of this
opinion, when we refer to cruise control we
mean cruise control that works.

3. After filing the charge of discrimination
with the EEOC, Black also filed a claim
against Roadway’s insurance carrier, Liberty
Mutual Insurance Company, in Tennessee
state court pursuant to the Tennessee work-
er’s compensation statute. The case was ap-
pealed to the Tennessee Supreme Court,
which awarded Black benefits for a sixty-
percent disability in his leg. Black v. Liberty
Mut. Ins. Co., 4 S.W.3d 182 (1999).
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II. ANALYSIS

A. Standard of Review

[1,2] We review de novo a district
court’s order granting summary judgment.
Rannals v. Diamond Jo Casino, 265 F.3d
442, 447 (6th Cir.2001), cert. denied, —
U.S. ——, 122 S.Ct. 1074, 151 L.Ed.2d 976
(2002). We also review de novo a district
court’s order denying summary judgment,
if the denial is based on purely legal
grounds. Garner v. Memphis Police
Dep’t, 8 F.3d 358, 363 (6th Cir.1993), cert.
denied, 510 U.S. 1177, 114 S.Ct. 1219, 127
L.Ed.2d 565 (1994). If the denial is based
on the district court’s finding of a genuine
issue of material fact, however, we review
for abuse of discretion a district court’s
order denying summary judgment. Pin-
ney Dock and Transp. Co. v. Penn Cent.
Corp., 838 F.2d 1445, 1472 (6th Cir.), cert.
denied, 488 U.S. 880, 109 S.Ct. 196, 102
L.Ed.2d 166 (1988). In this case, the dis-
trict court denied Black’s motion for sum-
mary judgment on the purely legal ground
that it was granting Roadway’s motion for
summary judgment. Therefore, we review
de novo both the district court’s grant of
Roadway’s motion for summary judgment
and the court’s denial of Black’s motion for
summary judgment.

Under Federal Rule of Civil Procedure
56(c), we affirm a grant of summary judg-
ment only “if the pleadings, depositions,
answers to interrogatories, and admissions
on file, together with the affidavits, if any,
show that there is no genuine issue as to
any material fact and the moving party is
entitled to a judgment as a matter of law.”
Fed.R.Civ.P. 56(c). A dispute over a ma-
terial fact cannot be “genuine” unless a
reasonable jury could return a verdict for
the nonmoving party. Amnderson v. Liber-
ty Lobby, Inc., 477 U.S. 242, 248 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986). In reviewing
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the district court’s decision to grant sum-
mary judgment, this court must view all
evidence in the light most favorable to the
nonmoving party. Matsushita Elec. In-
dus. Co. v. Zenith Radio Corp., 475 U.S.
574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538
(1986).

B. Disability under the ADA

The ADA prohibits covered employers
from discriminating against “a qualified
individual with a disability because of the
disability of such individual in regard to
job application procedures, the hiring, ad-
vancement, or discharge of employees, em-
ployee compensation, job training, and
other terms, conditions, and privileges of
employment.” 42 U.S.C. § 12112(a). Dis-
crimination includes “not making reason-
able accommodations to the known physi-
cal or mental limitations of an otherwise
qualified individual with a disability who is
an applicant or employee, unless such cov-
ered entity can demonstrate that the ac-
commodation would impose an undue
hardship on the operation of the business
of such covered entity.” 42 TU.S.C.
§ 12112(b)(5)(A). A “qualified individual
with a disability” is defined as “an individ-
ual with a disability who, with or without
reasonable accommodation, can perform
the essential functions of the employment
position that such individual holds or de-
sires.” 42 U.S.C. § 12111(8).

The ADA defines “disability” in perti-
nent part as “a physical or mental impair-
ment that substantially limits one or more
of the major life activities of such individu-
al....” 42 US.C. § 12102(2)(A). Regula-
tions promulgated by the EEOC define
“physical impairment” as “[a]lny physiolog-
ical disorder, or condition, cosmetic disfig-
urement, or anatomical loss affecting [cer-
tain] body  systems.” 29 C.F.R.
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§ 1630.2(h)(1) (2001).* “Major life activi-
ties,” according to the regulations,
“mean[ ] functions such as caring for one-
self, performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.” 29 C.F.R.
§ 1630.2(1).> For major life activities other
than working, the regulations define “sub-
stantially limits” as: “(i) Unable to per-
form a major life activity that the average
person in the general population can per-
form; or (ii) Significantly restricted as to
the condition, manner or duration under
which an individual can perform a particu-
lar major life activity as compared to the

4. The Supreme Court explained in Sutton v.
United Air Lines, Inc., 527 U.S. 471, 479, 119
S.Ct. 2139, 144 L.Ed.2d 450 (1999), that “[n]o
agency ... has been given authority to issue
regulations implementing the generally appli-
cable provisions of the ADA. ... Most notably,
no agency has been delegated authority to
interpret the term ‘disability.””” The Sutton
Court, however, stated that ‘“‘[blecause both
parties accept these regulations as valid, and
determining their validity is not necessary to
decide this case, we have no occasion to con-
sider what deference they are due, if any.”
Sutton, 527 U.S. at 480, 119 S.Ct. 2139; see
also Toyota Motor Mfg., Kentucky, Inc. v.
Williams, 534 U.S. 184, 122 S.Ct. 681, 689,
151 L.Ed.2d 615 (2002). Similarly, in this
case, both Black and Roadway accept the
regulations as valid and determining their
validity is not necessary to decide the case;
therefore, we assume the validity of the regu-
lations for the purpose of deciding this case.
See Hoskins v. Oakland County Sheriff’s Dep'’t,
227 F.3d 719, 724 n. 1 (6th Cir.2000).

5. The interpretive guidance to the regulations
notes that: “[t]his list is not exhaustive. For
example, other major life activities include,
but are not limited to, sitting, standing, lifting,
reaching.” 29 C.F.R. pt. 1630, App.
§ 1630.2(i) (2001).

6. In determining whether an individual is
substantially limited in a major life activity,
the regulations state that courts should con-
sider: ‘(i) The nature and severity of the
impairment; (ii) The duration or expected
duration of the impairment; and (iii) The
permanent or long term impact, or the ex-

condition, manner, or duration under
which the average person in the general
population can perform that same major
life activity.” 29 C.F.R. § 1630.2()(1).°
For the major life activity of working, the
regulations define “substantially limits” as
“significantly restricted in the ability to
perform either a class of jobs or a broad
range of jobs in various classes as com-
pared to the average person having com-
parable training, skills and abilities. The
inability to perform a single, particular job
does not constitute a substantial limitation
in the major life activity of working.” 29
C.F.R. § 1630.2G)(3)()."

pected permanent or long term impact of or
resulting from the impairment.” 29 C.F.R.
§ 1630.2(j)(2). In addition, the Supreme
Court has stated that “[t]he definition of dis-
ability also requires that disabilities be evalu-
ated ‘with respect to an individual’ and be
determined based on whether an impairment
substantially limits the ‘major life activities of
such individual.” Thus, whether a person has
a disability under the ADA is an individual-
ized inquiry.” Sutton, 527 U.S. at 483, 119
S.Ct. 2139 (citing 42 U.S.C. § 12102(2)); see
also 29 C.F.R. pt. 1630, App. § 1630.2()
(“The determination of whether an individual
has a disability is not necessarily based on the
name or diagnosis of the impairment the per-
son has, but rather on the effect of that im-
pairment on the life of the individual”);
Burns v. Coca—Cola Enters., Inc., 222 F.3d
247, 253 (6th Cir.2000).

7. In addition to the usual factors courts
should consider in determining whether an
individual is substantially limited in a major
life activity, see infra note 6, the regulations
state that courts should also consider the fol-
lowing factors in determining whether an in-
dividual is substantially limited in the major
life activity of working:

(A) The geographical area to which the in-
dividual has reasonable access;

(B) The job from which the individual has
been disqualified because of an impair-
ment, and the number and types of jobs
utilizing similar training, knowledge,
skills or abilities, within that geographi-
cal area, from which the individual is
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[3,4]1 In this case, Roadway admits
that it refused to provide Black with
trucks that have cruise control, even
though it knew of his knee injury. There-
fore, Black has direct evidence that Road-
way discriminated against him in violation
of the ADA by not reasonably accommo-
dating an alleged physical disability. This
court has held that if an employee has
direct evidence of discrimination in viola-
tion of the ADA, the employee then bears
the burden of proving (1) that he or she is
“disabled,” and (2) “that he or she is ‘oth-
erwise qualified’ for the position despite
his or her disability: (a) without accommo-
dation from the employer; (b) with an
alleged ‘essential’ job requirement elimi-
nated; or (c) with a proposed reasonable
accommodation.” Monette v. Elec. Data
Sys. Corp., 90 F.3d 1173, 1186 (6th Cir.
1996). The employer bears the burden of
proving “that a challenged job criterion is
essential, and therefore a business necessi-
ty, or that a proposed accommodation will
impose an undue hardship on the employ-
er.” Id.

C. Whether Black is Disabled under
the ADA

[51 The district court granted Road-
way’s motion for summary judgment be-
cause it concluded that no reasonable jury
could find that Black is disabled under the
ADA. We agree with the district court’s

also disqualified because of the impair-
ment (class of jobs); and/or

The job from which the individual has
been disqualified because of an impair-
ment, and the number and types of
other jobs not utilizing similar training,
knowledge, skills or abilities, within
that geographical area, from which the
individual is also disqualified because
of the impairment (broad range of jobs
in various classes).

29 C.F.R.§ 1630.2(j)(3)(ii).

8. As the interpretive guidance to the EEOC
regulations states that a finding of substantial

(c

~
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conclusion, but we disagree in part with its
reasoning. The district court found that
although Black’s knee injury constitutes a
physical impairment, no reasonable jury
could find that the knee injury substantial-
ly limits Black in any major life activities.
Black claims that he is substantially limit-
ed in “one or more major life activities
including walking, kneeling, stooping, jog-
ging, lifting, sitting in confined, restricted
positions, running, climbing and working.”
Appellant’s Br. at 15. In regard to major
life activities other than working, the dis-
trict court found that “most of these al-
leged limitations relate to activities which
are not major life activities,” and, more-
over, the court concluded that Black’s “al-
leged inability to perform certain tasks or
functions on a repeated or prolonged basis
is not enough, as a matter of law, for him
to meet the threshold requirement of prov-
ing that he is ‘disabled.”” Joint Appendix
(“J.A) at 562 n. 7, 565.8 With this por-
tion of the district court’s analysis, we
completely agree.

As evidence of his substantial limitation
in major life activities other than working,
Black submitted his affidavit and the affi-
davit of Dr. William Johnson (“Johnson”),
his orthopedic surgeon. According to
Black’s affidavit, his physical impairment
limits him in the following ways:

I cannot kneel or stoop because my knee
and leg simply will not support me per-

limitation to major life activities other than
working precludes a determination of wheth-
er an individual is substantially limited in the
major life activity of working, we address
whether Black’s impairment substantially lim-
its him in any major life activity other than
working before we address whether Black’s
impairment substantially limits him in the
major life activity of working. 29 C.F.R. pt.
1630, App. § 1630.2(j); see also Sutton, 527
U.S. at 492, 119 S.Ct. 2139; Hoskins, 227
F.3d at 725 n. 2.
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forming this type of action. I cannot sit
for any extended period of time with my
right leg in one place or in a position
where its movement is restricted.... I
am able to walk short distances, but I
have a constant limp. ... If T attempt to
walk two miles or more, my knee simply
becomes dysfunctional at that point. I
am not able to stand for long periods,

. I am not able to exercise a full
range of motion with my leg. I am
unable to run or jog at all.

J.A. at 94 (attached page 3) (Black Aff.).
Johnson attested that “[a]s compared to
the average person in the general popula-
tion, I feel Mr. Black has significant re-
strictions as to the condition, manner or
duration under which he can perform ac-
tivities such as walking, kneeling, stooping,
jogging, walking on rough terrain, lifting,
sitting in a position where he cannot mod-
erately flex and extend his right leg, run-
ning or climbing ladders. Mr. Black is not
precluded at this time from engaging in
these activities on a limited basis as his
condition will tolerate, but he should not
engage in these activities on a prolonged
or repetitive basis.” J.A. at 310 (Johnson
Aff).

This evidence does not demonstrate that
Black is substantially limited in any major
life activity other than working. We have
held in regard to the major life activity of
walking that a plaintiff had to adduce “suf-
ficient evidence from which a factfinder
reasonably could conclude that the nature
and severity of his injury significantly re-
stricted his ability to walk as compared
with an average person in the general
population.”  Penny wv. United Parcel
Serv., 128 F.3d 408, 415 (6th Cir.1997)
(quotation omitted). “[M]oderate difficulty
or pain experienced while walking does not
rise to the level of a disability.” Id. The
Supreme Court has also recently noted
that “[t]he word ‘substantial’ thus clearly
precludes impairments that interfere in

only a minor way with the performance of
[the major life activity] from qualifying as
disabilities.” Toyota Motor Mfg., 122
S.Ct. at 691. On the basis of Black’s and
Johnson’s affidavits alone, then, it does not
appear that Black is substantially limited
from any major life activity.

In addition, Black’s and Johnson’s affi-
davits are contradicted by other evidence
in the record. In a deposition taken for
the purpose of his state worker’s compen-
sation action, Black testified as follows:

Q. You currently aren’t working. Take
me through an average day, you get
out of bed and what do you do?

A. Clean my house, do the chores
around the house and just that’s
basically it. Try to get a little ex-
ercise.

Q. What do you do for exercise?

A. Just like walk or things of that
nature, maybe shoot a basketball or
something.

J.A. at 35-36 (Black Dep.). Black also
testified that he often rides his motorcycle
around town and that if he was provided
with a truck with cruise control, he could
do his job as an over-the-road truck driv-
er—a job that involves sitting, kneeling,
stooping, and lifting. See, e.g., J.A. at 301
(Black Dep.) (“I can drop a hook and I can
dolly the trailers up and I can drive, but I
have to have cruise control or I can’t stand
the pain.”). Moreover, Johnson attested
that Black was significantly restricted in
the condition, manner, or duration in which
he could engage in certain activities, but
Johnson himself released Black to return
to work after Black’s third surgery without
restriction. Therefore, viewing the facts
in the light most favorable to Black, we
conclude that no reasonable jury could find
that Black is disabled in any major life
activity other than working.
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[6]1 In regard to the major life activity
of working, the district court stated that
“[t]he record easily supports a finding that
this plaintiff is not precluded from per-
forming a class or broad range of jobs
available in East Tennessee....” J.A. at
562(0p.). The court explained that “this
case is unique because plaintiff admits that
he is able to perform all of the essential
functions of his previous job as an over-
the-road truck driver, having done so for
two different employers after his employ-
ment with Roadway.... Plaintiff, of
course, is able to do so because the trucks
for those employers are equipped with
cruise control.” J.A. at 562. In the view
of the district court, the fact that statistical
evidence demonstrated that a high per-
centage of Roadway’s trucks and a high
percentage of trucks in general included
cruise control as standard equipment
proved that Black is not substantially lim-
ited from working for truck companies or
even from working for Roadway. We be-
lieve that the district court erred in this
portion of its analysis.

[7] First, the district court assessed
the jobs available to Black by taking into
account the accommodation of Black’s im-
pairment by other trucking companies.’
However, the failure reasonably to accom-
modate an individual’s impairment may be
unlawful discrimination under the ADA. 42
U.S.C. § 12112(b)(5)(A). To permit a com-

9. The interpretive guidance to the EEOC reg-
ulations states that: “In general, an accom-
modation is any change in the work environ-
ment or in the way things are customarily
done that enables an individual with a disabil-
ity to enjoy equal employment opportunities.”
29 C.F.R. pt. 1630, App. § 1630.2(0). Ac-
cording to Black, he requested that he be
provided only with trucks that had cruise
control at the two trucking companies he
worked for during the pendency of his law-
suit. Therefore, because we view the facts in
light most favorable to Black, we view the
provision by the other trucking companies to
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pany to avoid liability under the ADA sim-
ply by showing that an individual with an
impairment is able to perform jobs be-
cause most companies choose to comply
with the ADA would significantly under-
mine the effectiveness of the ADA. As we
understand the ADA, workplace accommo-
dation of an individual’s impairment cannot
be taken into account in assessing whether
that individual is substantially limited in
the major life activity of working. See
Mondzelewski v. Pathmark Stores, Inc.,
162 F.3d 778, 786 (3rd Cir.1998).1 There-
fore, the district court in this case should
have assessed whether Black was disabled
in the major life activity of working with-
out taking into account the accommodation
of Black by the provision of trucks with
cruise control by some trucking companies.

Second, the district court did not sepa-
rately address whether Black’s knee injury
significantly restricted him from a class of
jobs or from a broad range of jobs in
various classes. In order to demonstrate
substantial limitation in the major life ac-
tivity of working, Black needed only to
demonstrate that he is “significantly re-
stricted in the ability to perform either a
class of jobs or a broad range of jobs in
various classes as compared to the average
person having comparable training, skills
and abilities.” 29 C.F.R. § 1630.2G)(3)(d)
(emphases added); see also McKay v. Toy-
ota Motor Mfy., U.S.A., Inc., 110 F.3d 369,

Black of trucks with cruise control as an
accommodation of Black’s impairment.

10. In Sutton, the Supreme Court held that for
the purposes of the ADA, disability “is to be
determined with reference to corrective mea-
sures.” Sutton, 527 U.S. at 488, 119 S.Ct.
2139 (emphasis added). However, in Sutton,
the Court was addressing measures that,
when taken by the individual with the impair-
ment, corrected or mitigated the impairment.
This rationale does not apply in this case
because Black could not provide himself with
trucks with cruise control.
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372-73 (6th Cir.1997)."! We have recently
held that a plaintiff was significantly re-
stricted in his ability to perform a class of
jobs or a broad range of jobs in various
classes where his injury precluded him
from performing at least fifty percent of
the jobs previously available to him.
Burns v. Coca—Cola Enters., Inc., 222 F.3d
247, 255-56 (6th Cir.2000).

Finally, although the statistics regarding
the number of trucks that come equipped
with cruise control are relevant to the
assessment of Black’s significant restric-
tion in performing a class of jobs,”* they

11. The EEOC regulations define ‘“class of
jobs” as ““the number and types of jobs utiliz-
ing similar training, knowledge, skills or abili-
ties, within that geographical area, from
which the individual is also disqualified be-
cause of the impairment.” 29 C.F.R.
§ 1630.2(j)(3)(ii)(B). The EEOC interpretive
guidance gives as an example of “class of
jobs’’:

[Aln individual who has a back condition

that prevents the individual from perform-

ing any heavy labor job would be substan-
tially limited in the major life activity of
working because the individual’s impair-
ment eliminates his or her ability to per-
form a class of jobs. This would be so even
if the individual were able to perform jobs
in another class, e.g., the class of semi-
skilled jobs.
29 C.F.R. Pt. 1630, App. § 1630.2G). In
Sutton, the Supreme Court also noted that the
“class of jobs” from which a plaintiff is sub-
stantially limited must be “broad.” Sutron,
527 U.S. at 491, 119 S.Ct. 2139.

The EEOC regulations define “‘broad range
of jobs in various classes” as ‘“‘the number
and types of other jobs not utilizing similar
training, knowledge, skills or abilities, within
that geographical area, from which the indi-
vidual is also disqualified because of the im-
pairment.” 29 C.F.R. § 1630.2(j)(3)(ii)(C).
The EEOC interpretive guidance gives as an
example of “broad range of jobs in various
classes’:

[Aln individual has an allergy to a sub-

stance found in most high rise office build-

ings, but seldom found elsewhere, that
makes breathing extremely difficult. Since
this individual would be substantially limit-
ed in the ability to perform the broad range

are only relevant to the extent that they
show how many trucking jobs would re-
quire Black to drive a truck without cruise
control. That most trucks are equipped
with cruise control does not help Black if
most trucking companies, like Roadway,
require their drivers to accept whichever
truck is assigned to them and maintain a
truck fleet in which any percentage of the
trucks does not have cruise control. In
Best v. Shell Oil Co., 107 F.3d 544, 548 (Tth
Cir.1997), the Seventh Circuit reversed a
district court’s grant of summary judg-
ment for a trucking company in a case in

of jobs in various classes that are conducted
in high rise office buildings within the geo-
graphical area to which he or she has rea-
sonable access, he or she would be substan-
tially limited in working.

29 C.F.R. Pt. 1630, App. § 1630.2(j).

12. The Seventh Circuit has held that truck
driving constitutes a class of jobs. Best v.
Shell Oil Co., 107 F.3d 544, 548 (7th Cir.
1997); see also DePaoli v. Abbott Labs., 140
F.3d 668, 673 (7th Cir.1998) (recognizing that
truck driving constitutes a class of jobs); Bau-
los v. Roadway Express, Inc., 139 F.3d 1147,
1152-53 (7th Cir.1998) (same). In DePaoli,
the court explained its method for defining a
class of jobs for the purposes of the ADA as
follows:

Thus, in order to define a meaningful class
of jobs, we must look to the training, knowl-
edge, skills, and ability required to perform
the particular work, as well as the geo-
graphic area reasonably available to the
plaintiff. Common job groupings within a
particular industry would also be relevant,
just as they are in the somewhat analogous
area of defining relevant markets in anti-
trust cases. If a disability substantially lim-
its a person from holding a job for which
she has a specialized license, and the per-
son would need to undergo significant new
training to become qualified for positions of
comparable responsibility elsewhere, that
fact too would help draw the line between
the class of jobs relevant to the ADA and
those that are too remote from the position
at issue.
DePaoli, 140 F.3d at 673.
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which a truck driver alleged that he was
disabled from the class of truck driving
jobs because he could not operate trucks
with a certain clutch configuration. The
court in that case explained that relevant
questions in regard to the truck driver’s
claim were “how many truck driving jobs
require the ability to operate a truck with
a clutch or how often the painful configura-
tion of the Peterbilt seat occurs. . ..” Best,
107 F.3d at 548.

[8]1 Although we disagree with the dis-
trict court’s reasoning, we nonetheless
agree with the district court’s conclusion
that no reasonable jury could find Black
substantially limited in the major life activ-
ity of working. As evidence of his sub-
stantial limitation in the major life activity
of working, Black submitted the affidavit
and report of Dr. Julian Nadolsky (“Nadol-
sky”), Ed.D., a vocational expert (“VE”).
Nadolsky attested that “it is my opinion
that in the geographical area to which Mr.
Black has reasonable access, he is disquali-
fied because of his impairment from both a
class of jobs and a broad range of jobs in
various classes.” J.A. at 436 (Nadolsky
Aff). In his report, Nadolsky concluded
that:

In summary, without a cruise control

accommodation, Mr. Black will be totally

disabled for employment in his regular
job as a Tractor Trailer Truck Driver
and in other semi-gkilled driving occupa-
tions. And, because of the additional
restrictions or limitations placed on him
by Dr. Johnson, Mr. Black will be dis-
qualified for employment in approxi-
mately 75% percent of the types of jobs

13. We note that the EEOC interpretive guid-
ance states that “[tlhe terms ‘number and
types of jobs,” ..., are not intended to require
an onerous evidentiary showing. Rather, the
terms only require the presentation of evi-
dence of general employment demographics
and/or of recognized occupational classifica-
tions that indicate the approximate number of
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for which he does not have skills, but
could have performed prior to sustaining
a work-related injury of his right
knee.... Mr. Black, therefore, has a
physical disability that substantially lim-
its his ability to engage in the major life
activity of working.
J.A. at 488 (Nadolsky Report). Nadolsky
based both his affidavit and his report
almost entirely on Johnson’s affidavit and
the restrictions Johnson placed on Black in
1997.

In Doren v. Battle Creek Health Sys.,
187 F.3d 595, 598-99 (6th Cir.1999), we
concluded that a VE’s testimony that the
plaintiff’s “physical impairments precluded
her from engaging in most of [sic] jobs in
the local and national economy as a regis-
tered nurse” did not create a genuine issue
of material fact because it was “merely
conclusory.” Nadolsky’s affidavit and re-
port are similarly conclusory. In the re-
port, which the affidavit entirely relied on,
Nadolsky simply reviewed the evidence of
Black’s physical impairment and then con-
cluded that Black is significantly restricted
from the class of truck driving jobs and
from a broad range of jobs in various
classes. Nadolsky, however, did not pro-
vide any evidence regarding the number of
trucking jobs from which Black is disquali-
fied or the number of other jobs from
which Black is disqualified. See id. In
particular, Nadolsky did not provide any
evidence that Black would need to be ac-
commodated by the provision of trucks
with cruise control in a significant percent-
age of truck driving jobs.’* Furthermore,
the evidence of Black’s physical impair-

jobs (e.g. ‘few,” ‘many,” ‘most’) from which an
individual would be excluded because of an
impairment.” 29 C.F.R. pt. 1630, App.
§ 1630.2(j). However, Nadolsky did not pro-
duce even this showing of evidence in regard
to how many trucking jobs Black would quali-
fy for without the guaranteed provision of
cruise control.
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ment that Nadolsky relied on in assessing
Black’s job opportunities is, as we ex-
plained above, problematic. Johnson’s af-
fidavit is contradicted by other evidence in
the record, and Johnson himself lifted the
restrictions he had imposed on Black in
1997. Therefore, we conclude that Black
did not present sufficient evidence to raise
a genuine issue of material fact as to
whether he is substantially limited in the
major life activity of working.

III. CONCLUSION

For the foregoing reasons, we AFFIRM
the district court’s grant of summary judg-
ment for Roadway. Because we affirm the
district court’s grant of Roadway’s motion
for summary judgment, we also AFFIRM
the district court’s denial of Black’s motion
for summary judgment.
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Civilian employees working at military
base brought action challenging decision to
outsource to private contractor support

services work performed at base. The
United States District Court for the
Northern District of Ohio, David D. Dowd,
Jr., J., dismissed for lack of standing. Em-
ployees appealed. The Court of Appeals,
Gilman, Circuit Judge, held that: (1) em-
ployees’ general interest in ensuring that
government conformed to applicable laws
in making outsourcing decisions was insuf-
ficient to satisfy prudential standing re-
quirements; (2) employees could not rely
upon Office of Management and Budget
(OMB) circular and its supplement to sat-
isfy prudential standing requirements; (3)
Budget and Accounting Act of 1921 could
not serve as “a relevant statute” pursuant
to which employees could bring challenge
to outsourcing decision under Administra-
tive Procedure Act (APA); (4) Office of
Federal Procurement Policy Act Amend-
ments of 1979 (OFPPAA) could not serve
as “a relevant statute” under which em-
ployees could establish prudential stand-
ing; (5) Federal Activities Inventory Re-
form Act of 1998 (FAIRA) did not support
prudential standing; and (6) employees did
not fall within zone of interests protected
by federal procurement statutes.

Affirmed.

Merritt, Circuit Judge, dissented and
filed a separate opinion.

1. Federal Courts €776

Court of Appeals reviews de novo a
district court’s decision to dismiss a case
for lack of standing.

2. Federal Civil Procedure <1829, 1835

For purposes of ruling on a motion to
dismiss for lack of standing, a complaint
must be viewed in the light most favorable
to plaintiff, and all material allegations of
the complaint must be accepted as true.



