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FROM CAMPBELL V. SUNDQUIST TO
TANCO V. HASLAM —
THE PROGRESSION OF LGBT RIGHTS &
MARITAL EQUALITY IN TENNESSEE

REGINA M. LAMBERT*
&
ABBY R. RUBENFELD**

“History says, Don’t hope
On this side of the grave,
But then, once in a lifetime
The longed-for tidal wave
Of justice can rise up
And hope and history rhyme.”
Seamus Heaney, The Cure at Troy
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INTRODUCTION

On June 26, 2015, the United States Supreme Court, in
Obergefell v. Hodges,! held 5-4 that the right to marry is guaranteed
to same-sex couples by both the Due Process Clause and the Equal
Protection Clause of the Fourteenth Amendment to the United
States Constitution.2 In this landmark victory for civil rights, the
Supreme Court struck down state laws prohibiting same-sex
marriage by holding that the fundamental right to marry includes
same-sex couples wishing to enter into the institution of marriage.3

1. 135 S. Ct. 2584 (2015).
" 2. Id. at 2604.
3. Id. at 2604-05 (“These considerations lead to the conclusion that the right to
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The Court’s milestone ruling advanced the liberty and equality of
lesbians and gay men4—who were once considered deviant,5
mentally disordered,® and whose sexual behavior was criminalized in
several states into the twenty-first century.”

This article addresses the perceptual transformation of the gay
individual from a “deviant” societal view to one of “dignity” as
acknowledged by the United States Supreme Court.8 Specifically, it
reviews the implementation of Tennessee’s first sodomy law in the
early 1800s, enforcement over the following one hundred plus years,
Tennessee citizens’ changing moral view of gay people, the reversal
of Tennessee’s sodomy law, and ultimately the Supreme Court ruling
mandating marriage equality in Obergefell v. Hodges/Tanco v.
Haslam .9

marry is a fundamental right inherent in the liberty of the person, and under
the Due Process and Equal Protection Clauses of the Fourteenth Amendment couples
of the same-sex may not be deprived of that right and that liberty. The Court now
holds that same-sex couples may exercise the fundamental right to marry. No longer
may this liberty be denied to them.”).

4. See infra Section X.D.

5. In Bowers v. Hardwick, the U.S. Supreme Court commented:

During the English Reformation when powers of the ecclesiastical courts
were transferred to the King's Courts, the first English statute
criminalizing sodomy was passed. 25 Hen. VIII, ch. 6. Blackstone described
‘the infamous crime against nature’ as an offense of ‘deeper malignity’ than
rape, a heinous act ‘the very mention of which is a disgrace to human
nature,” and ‘a crime not fit to be named.” 4 W. Blackstone Commentaries
*215.

Bowers v. Hardwick, 478 U.S. 186, 197 (1986) (Burger, C.dJ., concurring).

6. “For much of the 20th century, moreover, homosexuality was treated as an
illness. When the American Psychiatric Association published the first Diagnostic
and Statistical Manual of Mental Disorders in 1952, homosexuality was classified as
a.mental disorder, a position adhered to until 1973.” Obergefell, 135 S. Ct. at 2596
(citing Position Statement on Homosexuality and Civil Rights, in 131 AM. J.
PSYCHIATRY 497 (1974)).

7. “[Ulntil 1961, all 50 States outlawed sodomy.” Bowers, 478 U.S. at 193.

8. See, e.g., Obergefell, 135 S. Ct. at 2599 (stating that “[t]here is dignity in the
bond between two men or two women who seek to marry and in their autonomy to
make such profound choices”); United States v. Windsor, 133 S. Ct. 2675, 2692 (2013)
(stating that “[bly [New York’s] recognition of the validity of same-sex marriages
performed in other jurisdictions and then by authorizing same-sex unions and same-
sex marriages,” the state “enhanced the recognition, dignity, and protection of the
class”).

9. 7F. Supp. 3d 759 (M.D. Tenn. 2014), rev'd sub nom. DeBoer v. Snyder, 772
F.3d 388 (6th Cir. 2014), rev'd sub nom. Obergefell, 135 S. Ct. 2584 (2015).
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While keeping a main focus on the progression of Tennessee law,
this article will follow Supreme Court litigation from Bowers v.
Hardwick through Obergefell as a background and national overview
to contrast the advancement of gay rights nationally. Finally, this
article will address the immediate impact of national marriage
equality on Tennessee and future issues likely to arise post-Tanco.

I. TENNESSEE SODOMY LLAW — A BRIEF HISTORY/NATIONAL
BACKGROUND10

Tennessee enacted its first sodomy law in 1829 when it adopted a
new criminal code.!! The so-called “crimes against nature” statute
criminalized sodomy and provided for imprisonment of “not less than
five nor more than fifteen years.”!2 The first reported Tennessee
sodomy case, in 1955, addressed how broad or narrow the statute
should be interpreted.!3 In the following years, sodomy cases
addressed similar issues, including whether victim statements
and/or testimony were admissible as evidence at trial;4 whether the
statute required an actual, verses an attempted, assault;!5 whether
corroborating evidence was required under the statute;1®6 and
whether a victim qualified as an accomplice.l?

10. For an extensive account of Tennessee’s sodomy law history, see George
Painter, The Sensibilities of Our Forefathers: The History of Sodomy Laws in the
United States, GAY & LESBIAN ARCHIVES OF THE PAC. NW. (GLAPN), http://www.glap
n.org/sodomylaws/sensibilities/introduction.htm (last modified Feb. 2, 2005).

11. See id. (citing Act of Dec. 9, 1829, ch. 23, 1829 Tenn. Pub. Acts 27). The law
stated, “Whoever shall commit either of the infamous crimes against nature called
sodomy or buggery shall undergo confinement in said Jail and Penitentiary house for
a period of not less than five nor more than fifteen years.” Id.

12. See Painter, supra note 10 (citing 1829 Tenn. Pub. Acts at 29-30, § 17 and
detailing later legislative changes).

13. Fisher v. State, 277 S.W.2d 340, 341 (Tenn. 1955) (rejecting a narrow
reading of the sodomy statute).

14. See Johnson v. State, 296 S.W.2d 832, 832 (Tenn. 1956) (holding that
statements made by a child victim to his father were “admissible when made within
a reasonable time thereafter”).

15. See Valley v. State, 309 S.W.2d 374, 375 (Tenn. 1957) (addressing whether
the evidence was sufficient for a conviction under the statute).

16. See Sherrill v. State, 321 S.W.2d 811, 816 (Tenn. 1959) (holding that “the
testimony of a child as an accomplice should be corroborated”). See also Boulton v.
State, 377 S.W.2d 936, 940 (Tenn. 1964) (holding that sufficient corroboration was
necessary for a conviction when the victim was an accomplice in the crime). The
Tennessee law was revised in 1963 to limit the need for corroborating evidence to
cases involving alleged conduct with a minor. Act of Mar. 25, 1963, ch. 315, 1963
Tenn. Pub. Acts 1133. See also Painter, supra note 10 (providing a detailed analysis
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Tennessee’s sodomy statute was constitutionally challenged in
the 1970 case, Polk v. Ellington.}8 In Polk, the plaintiff sought an
injunction against criminal prosecution under the sodomy statute
and a declaration that the statute was “unconstitutionally overbroad
and vague” in federal court.’® The United States District Court
abstained from addressing the constitutionality of the statute.20
Because the court found that there was no substantial federal
constitutional question, the court held that the plaintiff was not
entitled to injunctive or declaratory relief in a federal court.2! While
the Polk court invoked the doctrine of abstention, it did state in a
footnote and supplemental order that the issue of “whether the
involved criminal statute is so vague as to be unconstitutional on its
face under the due process clause of the Fourteenth Amendment”22
was possible and that the statute “may be unconstitutionally
overbroad” because it could apply to private opposite-sex marital
relations.23

Further Tennessee state sodomy cases continued to focus
primarily on corroborating evidence and accomplice testimony.24 In
the 1971 case, Scola v. State,2’ the court confirmed that
corroborating testimony is necessary for a conviction under the
sodomy statute when the sole witness is an accomplice/voluntary
participant in the crime.26 The following year, Tennessee state
courts first addressed the constitutionality of the sodomy statute in

of Tennessee sodomy cases).

17. Davis v. State, 442 S'W.2d 283, 285 (Tenn. Crim. App. 1969) (holding that
the determination of whether or not a victim qualifies as accomplice is a jury
question).

18. 309 F. Supp. 1349 (W.D. Tenn. 1970).

19. Id. at 1351.

20. Id. at 1353 (Supplemental Order). “In the instant case it does not appear
that the constitutional questions raised in the complaint have ever been presented to
the Tennessee State courts and thus it is possible that the State courts will be able to
interpret the statute in question in such a way as to avoid the constitutional issues.”
Id. at 1352.

21. Id. at 1353 (Supplemental Order).

22. Id. at 1352 n.4.

23. Id. at 1353 (Supplemental Order). “For completeness, we should also say
that, since the statute is arguably applicable to certain kinds of sexual activity
between married persons carried on in the privacy of the home, it may be
unconstitutionally overbroad.” Id. (citing Griswold v. Connecticut, 381 U.S. 479
(1965)).

24. See Painter, supra note 10 (providing a detailed analysis of Tennessee
sodomy cases).

25. 474 S.W.2d 144 (Tenn. Crim. App. 1971).

26. Id. at 145.
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Stephens v. State.2” In Stephens, the incarcerated victim was
assaulted and sodomized by jailed inmates against his will.28 The
defendant, who was charged and convicted of violating the sodomy
statute, argued that corroborating testimony was necessary and that
the statute was unconstitutionally vague.?® The appellate court
upheld the conviction, finding that corroboration was not necessary
in Stephens because the victim was not an accomplice to the crime.30
Additionally, the court held that the statute was not
unconstitutionally vague because the “crime [was] well defined and
described at common law” and not at risk of misinterpretation.3!

In 1973, the Tennessee Court of Criminal Appeals again
addressed whether the sodomy statute was unconstitutionally vague
in Locke v. State.32 Holding the statute constitutional and applying it
broadly, the court expressed “no opinion as to the constitutionality of
the application of [the] statute to the private acts of married couples”
as that was “a question inapplicable to the facts of this case.”3% In
the 1975 case, Young wv. Siate, the court addressed the
constitutionality of the sodomy statute.3¢ After a thorough
examination of Tennessee sodomy law, the court affirmed the
defendant’s conviction, approved a broad application of the sodomy
statute, declared that the statute was not impermissibly vague, and
encouraged the legislature to review the statute.3% Additionally, the
Tennessee Supreme Court, like the Tennessee Court of Criminal
Appeals in Locke v. State,36 clarified that it made “no judgment with
respect to the constitutionality of the application of this statute to
private consensual acts engaged in by adults, nor such practices
pursued in private and within the framework of the marital
relationship.”37

27. 489 S.W.2d 542 (Tenn. Crim. App. 1972).

28. Id. at 543.

29. Id.

30. Id. at 543-44.

31. Id. at 543.

32. 501 S.W.2d 826 (Tenn. Crim. App. 1973).

33. Id. at 828.

34. 531 S.W.2d 560 (Tenn. 1975).

35. Id. at 563 (encouraging the legislature to “take a new and fresh look at
Tennessee’s 150-year old ‘crime against nature’ statute . . . in the light of modern
mores and morality” noting it would be “in the public interest and would be of
substantial assistance in the administration of criminal justice”).

36. See supra notes 32-33.

37. Young, 531 S.W.2d at 563.
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Tennessee amended its sexual assault statute in 197738 and
again in 197929 following confusion regarding whether the 1977
revision repealed the “crime against nature” law.4¢ In the period of
time from the enactment of Tennessee’s sodomy law in 1829 until
the mid-1980s, the majority of the reported sodomy cases involved
either relations with a person under the age of majority or a
nonconsensual act.4! Beginning in the early- to mid-1970s, and
contemporaneous with the development of the constitutional right to
privacy,? Tennessee courts began to address, in dicta, whether the
prohibited acts in the sodomy statute would be applicable to
consensual adults and within the marital relationship.43

Although the Tennessee legislature made revisions to the
sodomy statute in 1977 and 1979, it did not reexamine the sodomy
statute, even at the suggestion of the Tennessee Supreme Court.44 It
was not until 1989 that the Tennessee legislature revised the
Tennessee criminal code.45 Although common-law crimes were
abrogated, the legislature did not repeal the state sodomy law.46 The
“Homosexual Acts” statute replaced common-law sodomy; it reduced
the offense from a felony to a minor misdemeanor and greatly
reduced the potential penalties, but it limited its scope to same

38. Act of May 26, 1977, ch. 449, 1977 Tenn. Pub. Acts 1184 (limiting sex
crimes to “Incest, a crime against nature, assault with intent to commit rape or
rape”); see Painter, supra note 10 (discussing legislative amendments and revisions).

39. Act of May 23, 1979, ch. 415, 1979 Tenn. Pub. Acts 1065 (affirming that the
legislative intent of the 1977 Act was not to repeal the sodomy statute); see Painter,
supra note 10 (discussing legislative amendments and revisions).

40. See Painter, supra note 10 (discussing legislative amendments and
revisions).

41. See Painter, supra note 10 (presenting a thorough history of Tennessee
sodomy law cases).

42. See infra Section IV.A.

43. See, e.g., Locke v. State, 501 SW.2d 826, 828 (Tenn. Crim. App. 1973)
(expressing “no opinion as to the constitutionality of the application of [the] statute
to the private acts of married couples” and also acknowledging that the case did not
involve “consenting adults”); see also, Young v. State, 531 S.W.2d 560, 563 (Tenn.
1975) (clarifying that the Tennessee Supreme Court made “no judgment with respect
to the constitutionality of the application of [the] statute to private consensual acts
engaged in by adults, nor such practices pursued in private and within the
framework of the marital relationship”).

44, See supra note 35 and accompanying text.

45. 1989 Tenn. Pub. Acts 1169. Although common-law crimes were abrogated,
the legislature did not repeal the “crime against nature” law. See also Painter, supra
note 10 (discussing legislative revisions).

46. Id. § 1 (specifically, TENN. CODE ANN. § 39-11-102). See also Painter, supra
note 10 (discussing legislative revisions).
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gender sexual acts.47 In effect, this resolved the prior issue regarding
consensual and marital relations between members of the opposite
sex.
The Tennessee legislature could also have felt confident that the
1989 changes were constitutional at the time they were made as the
United States Supreme Court had heard its first consensual sodomy
case four years earlier and wupheld Georgia’s criminal statute in
Bowers v. Hardwick4® In Bowers, the respondent, a Georgia
resident, was charged with violating Georgia’s statute, which
criminalized sodomy, by engaging in consensual, non-commercial
sexual relations with a same-sex adult partner in the bedroom of his
home.# After a preliminary hearing, the state District Attorney
decided not to proceed unless there were further developments.50
The respondent then filed suit in federal court alleging that the
Georgia statute was unconstitutional “insofar as it criminalized
consensual sodomy.”’! However, the federal district court granted
the State of Georgia’s motion to dismiss for failure to state a claim.52

The respondent appealed, and a divided panel of the Eleventh
Circuit Court of Appeals reversed,® relying on Supreme Court
jurisprudence in Griswold v. Connecticut,5* Eisenstadt v. Baird,55
Stanley v. Georgia,56 and Roe v. Wade.5" The Eleventh Circuit held
that the Georgia statute was an unconstitutional violation of the
respondent’s fundamental rights because “his homosexual activity is
a private and intimate association that is beyond the reach of state
regulation.”?8 Finding violations of both the Ninth Amendment and
the Fourteenth Amendment’s Due Process Clause, the appellate

47. See Painter, supra note 10.

48. 478 U.S. 186 (1986). Although the United States Supreme Court granted
certiorari in Rose v. Locke, 423 U.S. 48 (1975), in 1973 and determined at that time
that Tennessee’s sodomy statute was not unconstitutionally vague, Locke involved a
nonconsensual act. See supra notes 32-33.

49. Bowers, 478 U.S. at 187-88.

50. Id. at 188.

51. Id.

52. Id.

53. Id. at 189.

54. 381 U.S. 479 (1965).

55. 405 U.S. 438 (1972).

56. 394 U.S. 557 (1969). Stanley v. Georgia was a 1969 Supreme Court case
addressing possession of obscene materials inside of a person’s home. Id. at 558. The
unanimous decision helped to establish an implied right to privacy under the
Fourteenth Amendment and invalidated all state laws that banned private
possession of obscene materials. Id. at 568.

57. 410U.S. 113 (1973).

58. Bowers, 478 U.S. at 189.
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court remanded the case and required the state to overcome a strict
scrutiny analysis in order to prevail.’® The Supreme Court granted
certiorari.s0

Reversing the judgment of the Eleventh Circuit without regard
for the issues presented by the parties, the Supreme Court held 5-4
that the United States Constitution’s Fourteenth Amendment Due
Process Clause did not confer any fundamental right for gay
individuals to engage in consensual adult sexual relations—even if
the conduct took place in the privacy of their own homes.6! Noting
that “[p]roscriptions against [sodomy] ha[d] ancient roots” and that
“[slodomy was a criminal offense at common law and was forbidden
by the laws of the original 13 States when they ratified the Bill of
Rights,” the Supreme Court held that the Georgia sodomy law was
constitutionalé?2 and that there was no “fundamental right to engage
in homosexual sodomy.”63 Comparing adult consensual sodomy to
“adultery, incest, and other sexual crimes,” the Court found the
Georgia criminal law withstood constitutional muster—even if the
acts were consensual and took place in the privacy of one’s home.54

In his dissenting opinion, Justice Blackmun stated that the “case
[was] no more about ‘a fundamental right to engage in homosexual
sodomy,” as the majority interpreted, but rather about “the most
comprehensive of rights and the right most valued by civilized men,’
namely, ‘the right to be let alone.”85 Noting that “[o]nly the most
willful blindness could obscure the fact that sexual intimacy is ‘a
sensitive, key relationship of human existence, central to family life,
community welfare, and the development of the human
personality,”86 Justice Blackmun concluded that the majority had
actually “refused to recognize . . . the fundamental interest all
individuals have in controlling the nature of their intimate
associations with others.”6” Criticizing the State of Georgia’s defense
that the proscribed activity interfered with the state’s right to
“maintain a decent society,’68 Blackmun denounced the majority and

59. Id.

60. Id.

61. Id. at 194-95.

62. Id. at 192.

63. Id.at 191.

64. Id. at 195-96.

65. Id. at 199 (Blackmun, J., dissenting) (quoting Olmstead v. United States,
277 U.S. 438, 478 (1928) (Brandeis, J., dissenting)).

66. Id. at 205 (Blackmun, J., dissenting) (quoting Paris Adult Theatre I v.
Slaton, 413 U.S. 49, 63 (1973)).

67. Id. at 206 (Blackmun, J., dissenting).

68. Id. at 210 (Blackmun, J., dissenting) (quoting Paris Adult Theatre I, 413
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declared that “[a] State can no more punish private behavior because
of religious intolerance than it can punish such behavior because of
racial animus.”6® Blackmun concluded his dissent with the hope that
“the Court soon will reconsider its analysis and conclude that
depriving individuals of the right to choose for themselves how to
conduct their intimate relationships poses a far greater threat to the
values most deeply rooted in [the] Nation’s history than tolerance of
nonconformity could ever do.”7¢ However, it would take almost two
decades for the United States Supreme Court to revisit the issue.
Tennessee would address and resolve its state sodomy law debate
seven years before the Supreme Court resolved the issue
nationally.”!

Six years after Bowers, in 1992, the Tennessee Supreme Court
addressed an issue that initially appeared unrelated to the new
Homosexual Acts law. In Davis v. Davis,’? the defendant’s ex-wife
appealed a decision of the Tennessee Court of Appeals that reversed
a trial court decision awarding her “custody” of frozen embryos
following her divorce.’® The appellate court held that the ex-husband
had a “constitutionally protected right not to beget a child where no
pregnancy hald] taken place” and held there was “no compelling
state interest to justify [ ] ordering implantation against the will of
either party.”’ The intermediate court also held that “the parties
share[d] an interest in the . . . fertilized ova” and remanded, ordering
the trial court to enter an order giving each party “joint control” and
“equal voice” over the disposition of the embryos.?>

The Tennessee Supreme Court granted review to address this
case of first impression and provide guidance to lower courts in this
developing area of law in the event the parties could not agree on the
disposition.” Finding that “the answer to {the] dilemma turn[ed] on

U.S. at 59-60).

69. Id. at 211-12 (Blackmun, J., dissenting) (“No matter how uncomfortable a
certain group may make the majority of this Court, we have held that ‘[m]ere public
intolerance or animosity cannot constitutionally justify the deprivation of a person’s
physical liberty.” (quoting O’Connor v. Donaldson, 422 U.S. 563, 575 (1975))).

70. Id. at 214 (Blackmun, J., dissenting).

71. See Campbell v. Sundquist, 926 S.W.2d 250 (Tenn. Ct. App. 1996).

72. 842 S.W.2d 588 (Tenn. 1992).

73. Id. at 589-90.

74. Id. at 589.

75. Id.

76. Id. at 590 (“We granted review, not because we disagree with the basic legal
analysis utilized by the intermediate court, but because of the obvious importance of
the case in terms of the development of law regarding the new reproductive
technologies, and because the decision of the Court of Appeals does not give adequate
guidance to the trial court in the event the parties cannot agree.”).
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the parties’ exercise of their constitutional right to privacy,”?? the
court stated:

The right to privacy is not specifically mentioned in either
the federal or the Tennessee state constitution, and yet there
can be little doubt about its grounding in the concept of
liberty reflected in those two documents. In particular, the
Fourteenth Amendment to the United States Constitution
provides that ‘[n]o state shall . . . deprive any person of life,
liberty, or property, without due process of law.’78

While the court did not attempt to define the limits of this liberty
interest, it identified, “without [dJoubt” certain freedoms including:

not merely freedom from bodily restraint but also the right of
the individual to contract, to engage in any of the common
occupations of life, to acquire useful knowledge, to marry,
establish a home and bring up children, to worship God
according to the dictates of his own conscience, and generally
to enjoy those privileges long recognized at common law as
essential to the orderly pursuit of happiness by free men.?

The Davis court identified a privacy right under the Tennessee
Constitution, even absent actual privacy language, that provided
constitutional protections to be free from state interference in
decisions regarding procreation, among other protections.8? The
Tennessee Supreme Court noted:

Obviously, the drafters of the Tennessee Constitution of 1796
could not have anticipated the need to construe the liberty
clauses of that document in terms of the choices flowing
from in vitro fertilization procedures. But there can be little
doubt that they foresaw the need to protect individuals from
unwarranted governmental intrusion into matters such as
the one now before us, involving intimate questions of
personal and family concern. Based on both the language and
the development of our state constitution, we have no
hesitation in drawing the conclusion that there is a right of

77. Id. at 598.
78. Id. 598-99 (quoting U.S. CONST. amend. XIV).
79. Id. (citing Meyer v. Nebraska, 262 U.S. 390, 399 (1923)).

80. Id. at 599-601. “In terms of the Tennessee state constitution, we hold that
the right of procreation is a vital part of an individual's right to privacy.” Id. at 600.
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individual privacy guaranteed under and protected by the
liberty clauses of the Tennessee Declaration of Rights.8!

This newly recognized state constitutional right to privacy led
directly to the demise of Tennessee’s sodomy laws four years later.

II. TENNESSEE SODOMY LAW OVERTURNED—CAMPBELL V.
SUNDQUIST

In 1996, the Tennessee Court of Appeals upheld a trial court
decision that the state’s sodomy statute was unconstitutional in
Campbell v. Sundquist—a state court declaratory judgment case
that was brought to challenge the validity of the new law.82 As a
result of the Davis right of privacy decision, Campbell was filed,
challenging Tennessee’s Homosexual Practices Act.83 The court
determined that the state could not prohibit sexual activity it
deemed to be “immoral” and struck down the “homosexual conduct”
law as a violation of the right to privacy under the state
constitution.84 The Tennessee Court of Appeals unanimously
affirmed the trial court as to the unconstitutional nature of the law,

81. Id.

82. 926 S.W.2d 250 (Tenn. Ct. App. 1996). The original defendant named in the
complaint was Ned R. McWherter, who was the Governor of the State of Tennessee
at the time of the original filing. Id. at 253 n.2. In January 1995, Governor Don
Sundquist was substituted as the defendant pursuant to rule 19(c) of the Tennessee
Rules of Appellate Procedure and rule 24.04 of the Tennessee Rules of Civil
Procedure. Id.

83. TENN. CODE ANN. § 39-13-510 (1991) (repealed 1996); Davis v. State, 442
S.W.2d 283, 253 (Tenn. Crim. App. 1969). The Homosexual Practices Act statute
stated, “Homosexual acts. — It is a Class C misdemeanor for any person to engage in
consensual sexual penetration, as defined in § 39-13-501(7), with a person of the
same gender.” Section 39-13-501(7) of the Tennessee Code provided, “Sexual
penetration’ means sexual intercourse, cunnilingus, fellatio, anal intercourse, or any
other intrusion, however slight, of any part of a person’s body or of any object into
the genital or anal openings of the victim’s, the defendant’s, or any other person’s
body, but emission of semen is not required.” TENN. CODE ANN. § 39-13-501(7)
(1991).

84. Campbell, 926 SW.2d at 254. (“In its order the trial court found that
private sexual activity between consenting adults of the same sex is protected by the
state constitutional right to privacy, that the State had failed to show a compelling
state interest sufficient to prohibit private sexual activity between consenting adults
of the same sex, and that the HPA 1is overbroad in that it prohibits behavior which is
constitutionally protected.”).
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but it split 3-2 on the issue of standing.85> Addressing the parameters
of Tennessee’s right to privacy, the court noted:

We think it is consistent with this State’s Constitution and
constitutional jurisprudence to hold that an adult’s right to
engage in consensual and noncommercial sexual activities in
the privacy of that adult’'s home is a matter of intimate
personal concern which is at the heart of Tennessee’s
protection of the right to privacy, and that this right should
not be diminished or afforded less constitutional protection
when the adults engaging in that private activity are of the
same gender.86

Having determined “that the Homosexual Practices Act
constitutes a governmental intrusion into the plaintiffs’ right to
privacy,” which is a fundamental right under the Tennessee
Constitution, the court subjected the law to a strict scrutiny
analysis.8?7 The court addressed the five “compelling” justifications
offered by the State of Tennessee in support of the law:

First, the Act discourages activities which cannot lead to
procreation. Second, the Act discourages citizens from
choosing a lifestyle which is socially stigmatized and leads to
higher rates of suicide, depression, and drug and alcohol
abuse. Third, the Act discourages homosexual relationships
which are “short lived,” shallow, and initiated for the purpose
of sexual gratification. Fourth, the Act prevents the spread of
infectious disease, and fifth, the Act promotes the moral
values of Tennesseans.88

Each state justification was individually addressed by the court
to determine whether any one was sufficient to satisfy a strict
scrutiny analysis, 8 noting that to do so, “the legislation must be
justified by a ‘compelling state interest’ and must be narrowly drawn
to advance that interest.”%0

Ultimately, not one justification asserted by the state was found
compelling by the court.®! Therefore, the appellate court held that
the Homosexual Practices Act was an unconstitutional violation of

85. Id. at 266 (Cantrell, J., partially dissenting as to standing).

86. Id. at 262.

87. Id. (citing Hawk v. Hawk, 855 S.W.2d 573, 579 nn.8, 9 (Tenn. 1993)).
88. Id. at 262.

89. Id. at 262-66.

90. Id. at 262.

91. Id. at 262-63.
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the fundamental right of privacy.92 The court found that the
constitutional right to privacy encompasses Tennesseans’, including
gay Tennesseans’, rights to engage in non-commercial, consensual,
private sexual conduct because such conduct involves intimate
questions of personal and family concern.%

Although the three judges unanimously agreed that the statute
was a violation of broad constitutional privacy rights, one judge
dissented on the technical standing issue because the law had not
been enforced against the parties to the lawsuit.94 Years after
unsuccessfully requesting that the legislature revisit and update the
sodomy statute, the Tennessee Supreme Court refused to review
Campbell. The Tennessee Supreme Court requested that the
intermediate court publish its opinion, and Campbell became
precedent. Ultimately, Tennessee abolished its sodomy statute seven
years before the United States Supreme Court overruled Bowers in
Lawrence v. Texas.%

III. TENNESSEE’S CONSTITUTIONAL & STATUTORY DOMA

In 1996, the same year as the same-sex only sodomy law was
held unconstitutional under the Tennessee constitution, the
Tennessee legislature enacted a measure that categorically denied
recognition to an entire class of marriages—all same-sex couples—
including those with valid out-of-state marriages performed in a
state that recognized such marriages (called “equality states” for
purposes of this article).9% Referred to as Tennessee’s Defense of

92. Id. at 266.

93. Id.

94. Id. (Cantrell, J., partially dissenting) (noting that the plaintiffs had not
been prosecuted or threatened with prosecution under Tenn. Code Ann. § 39-13-510).

95. 539 U.S. 558 (2003).

96. TENN. CODE ANN. § 36-3-113 (1996), invalidated by Obergefell v. Hodges,
135 S. Ct. 2584 (2015). Titled “Marriage between one man and one woman only
legally recognized marital contract,” the statute stated:

(a) Tennessee’s marriage licensing laws reinforce, carry forward, and make
explicit the long-standing public policy of this state to recognize the family
as essential to social and economic order and the common good and as the
fundamental building block of our society. To that end, it is further the
public policy of this state that the historical institution and legal contract
solemnizing the relationship of one (1) man and one (1) woman shall be the
only legally recognized marital contract in this state in order to provide the
unique and exclusive rights and privileges to marriage.

(b) The legal union in matrimony of only one (1) man and one (1) woman
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Marriage Act, or mini-DOMA,?7 the statute explicitly limited the
“legal union in matrimony” to “one (1) man and one (1) woman.”98
The statute stated that the public policy of Tennessee was to
“reinforce, carry forward, and make explicit the long-standing public
policy . . . to recognize the family as essential to social and economic
order’ as well as a “fundamental building block of our society.”9?
Further invoking marriage as a “historical institution,” the statute
declared the “one (1) man and one (1) woman” union as “the only
legally recognized marital contract in [the] state.”100 Not only did
Tennessee’s mini-DOMA deny the issuance of a marriage license to
same-sex couples, it also denied recognition of marriages from any
“state or foreign jurisdiction” that issued a license prohibited in
Tennessee, declaring such marriages “void and unenforceable in
[the] state.” 101

A decade later, in 2006, the voters of Tennessee went even
further by amending the state constitution to also declare that, as a
matter of constitutional law, all legal marriages performed or
recognized in the state must be only between one man and one
woman, 92 Specifically, the constitutional amendment stated:

The historical institution and legal contract solemnizing the
relationship of one (1) man and one (1) woman shall be the

shall be the only recognized marriage in this state.

(¢} Any policy, law or judicial interpretation that purports to define
marriage as anything other than the historical institution and legal
contract between one (1) man and one (1) woman is contrary to the public
policy of Tennessee.

(d) If another state or foreign jurisdiction issues a license for persons to
marry, which marriages are prohibited in this state, any such marriage
shall be void and unenforceable in this state.

Id.

97. Tennessee’s state DOMA is referred to as “mini-DOMA” as compared to the
federal Defense of Marriage Act or “DOMA.” See infra Section V.

98. Id. § 36-3-113(b).

99. Id. § 36-3-113(a).

100. Id.

101. Id. § 36-3-113(d).

102. TENN. CONST. art. XI, § 18. The Tennessee constitutional marriage
amendment initiative passed with over 80% of the popular vote. See TENN.
SECRETARY OF ST., NOVEMBER 7, 2006 GENERAL ELECTION CONSTITUTIONAL
AMENDMENT QUESTIONS (2006), http://share.tn.gov/sos/election/results/2006-11/RptC
tyConlandCon2.pdf.



386 TENNESSEE LAW REVIEW [Vol. 83:371

only legally recognized marital contract in this state. Any
policy or law or judicial interpretation, purporting to define
marriage as anything other than the historical institution
and legal contract between one (1) man and one (1) woman, is
contrary to the public policy of this state and shall be void
and unenforceable in Tennessee. If another state or foreign
jurisdiction issues a license for persons to marry and if such
marriage is prohibited in this state by the provisions of this
section, then the marriage shall be void and unenforceable in
this state.103

By expressly limiting recognition to opposite-sex couples,
Tennessee’s statutory and constitutional bans (collectively the “Anti-
Recognition Laws”) denied same-sex couples—regardless of whether
they were validly married in an equality state—the rights,
protections, benefits, obligations, and security otherwise available to
all other married couples.104

The primary impetus to Tennessee’s Anti-Recognition Laws was
the progression of marriage equality rights taking place in states
across the nation. Baehr v. Miike was filed in 1991, challenging
Hawaii’'s prohibition on same-sex marriage as violating the state
constitution.!05 In 1993, the Hawaii Supreme Court held that the
state prohibition on same-sex marriage implicated Hawaii’'s equal
protection clause as prohibiting sex discrimination.'96 In 1997, the
court held that the Department of Health was enjoined from denying
marriage applications to same-sex couples.!0’7 In response, the
Hawaii state legislature amended the state constitution in 1997, and
it was ratified by the electorate in late 1998.198 The Hawaii Supreme
Court held that the passage of the constitutional marriage
amendment took the statute out of the ambit of Hawaii’s
constitutional equal protection clause and rendered the situation
moot.19 The case attracted national attention.110

103. TENN. CONST. art. XI, § 18.

104. Id.

105. Baehr v. Lewin, 852 P.2d 44, 48-49 (Haw. 1993).

106. Id. at 74, affd on other grounds sub nom. Baehr v. Miike, 910 P.2d 112
(Haw. 1996), argued, No. 91-1394, 1996 WL 694235, at *22 (Haw. Cir. Ct. Dec. 3,
1996), affd 950 P.2d 1234 (Haw. 1997), rev’d No. 20371, 1999 Haw. LEXIS 391 (Haw.
Dec. 9, 1999).

107. Miike, 950 P.2d 1234 (Haw. 1997), aff'g 1996 WL 694235, at *22.

108. Miike, 1999 Haw. LEXIS 391, at *5.

109. Id. at *6-*8.

110. See, e.g., David W. Dunlap, Some States Trying to Stop Gay Marriages
Before They Start, N.Y. TIMES, Mar. 15, 1995, at A18 (observing that “[a] battle over
the very definition of marriage, which began two years ago in Hawaii, is spreading
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Congressional Republicans used the possibility that the courts
might invalidate Hawaii’s marriage eligibility requirements, as
appeared possible following the Hawaii Supreme Court’s 1993
decision, as a rationale for the enactment of the federal DOMA in
1996.11! In the “Background and Need for Legislation” Section of
DOMA House Report 104-664, the reason behind the bill (H.R. 3396)
was in “response to a very particular development in the State of
Hawaii.”112 Noting that “the state courts in Hawaii appear to be on
the verge of requiring that State to issue marriage licenses to same-
sex couples,” the report articulated the likely issues involving the
Full Faith and Credit Clause of the United States Constitution
among many other governmental concerns.!3  Asserted
governmental interests advanced by the bill include “defending and
nurturing the institution of traditional, heterosexual marriage” and
“defending traditional notions of morality.”114

Dozens of statutes and constitutional amendments at the state
level, including in Tennessee as discussed above, also followed Baehr
in an effort to avoid any effects same-sex marriages could have on
state laws. Along with the federal Defense of Marriage Act, which
permitted states to avoid the Full Faith and Credit Clause of the
Constitution by disregarding valid out-of-state marriages, several
states responded to Baehr through statutory or constitutional

through Western states as lawmakers hasten to foreclose any possible legalization of
homosexual matrimony”); Susan Essoyan, Hawaitan Wedding Bells Ring Alarm
Bells, Marriage: As Court Looks at Same-Sex Unions, Debate Crosses the Ocean, L.A.
TIMES (Sept. 8, 1996), http://articles.latimes.com/1996-09-08/news/mn-41831_1_alar
m-bells (addressing a Hawaii gay couple’s attempt to obtain a marriage license, the
author noted that “their move has set off alarm bells across the country, triggered a
rancorous national debate and even become a football in the presidential campaign”).

111. See, e.g., H.R. REP. NO. 104-664 (1996), as reprinted in 1996 U.S.C.C.AN.
2905 (Section III: Interstate Implications of Baehr v. Lewin: The Full Faith and
Credit Clause; Section IV: Implications of Baehr v. Lewin on Federal Law); see also
Richard Socarides, Why Bill Clinton Signed the Defense of Marriage Act, NEW
YORKER (Mar. 8, 2013), http://www.newyorker.com/news/news/news-desk/why-bill-
clinton-signed-the-defense-of-marriage-act (“As Republicans prepared for the 1996
Presidential election, they came up with what they thought was an extremely clever
strategy. A gay-rights lawsuit in Hawaii was gaining press coverage as an initial
series of preliminary court rulings suggested that gay marriage might be legally
conceivable there. Clinton was on the record opposing marriage equality. But
Republicans in Congress believed that he would still veto legislation banning federal
recognition of otherwise valid same-sex marriages, giving them the campaign issue:
the defense of marriage.”).

112. H.R.REP. NO. 104-664, at 2.

113. Id.

114. Id. at 12, 15.
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protections, or both. Such constitutional and statutory measures
were designed to prevent the issuance of marriage licenses and also
prevent the recognition of marriages performed in an equality state.
Tennessee was one of those states “protected” by its own state
DOMA and constitutional amendment.

IV. THE NATIONAL LANDSCAPE PRE- WINDSOR
A. Sodomy & the Right to Privacy

Like Tennessee, prior to 1962, every other state in the union
criminalized sodomy,!® which included a variety of proscribed
sexual acts.!'6 In 1962, the American Law Institute (“ALI”)
developed the Model Penal Code (“MPC”) to encourage uniformity
among states’ criminal statutes.!!” At that time, the ALl removed
private, adult, consensual sodomy from the MPC, although soliciting
sodomy remained.!'8 That same year, Illinois was the first state to
adopt the ALI's recommendation to remove consensual sodomy from

115. Christopher R. Leslie, Creating Criminals: The Injuries Inflicted by
“Unenforced” Sodomy Laws, 35 HARV. C.R.-C.L. L. REV. 103, 106 (2000) (noting that
“[a]lthough all fifty states and the District of Columbia had sodomy laws on their
books in the mid-twentieth century, since then over half of the states have discarded
their sodomy laws”).

116. Id. at 106 n.7 (“Although various states define sodomy differently, in
general sodomy laws proscribe both oral and anal sex.”).

117. See, e.g., Herbert Wechsler, Sentencing, Correction, and the Model Penal
Code, 109 U. PA. L. REV. 465, 467 (1961) (“Having assumed the discipline of drafting,
we are not without ambition that our models will seem worthy of adoption or at least
of adaptation. The work consists, however, not alone of the suggested statutory text
but also of extensive comments canvassing existing law and practice, formulating
legislative issues, and analyzing possible solutions. Hence, even if our drafting or our
view of proper legislative policy should be rejected on a given point, the work may
still be useful in informing legislative choice. That is, in any case, the faith that
animates the undertaking.”); see also Richard Weinmeyer, The Decriminalization of
Sodomy in the United States, 16 VIRTUAL MENTOR 916, 917 (2014) (“This persecution
of private sexual acts between consenting adults generated criticism from highly
influential legal authorities such as the American Law Institute—an organization
comprising legal scholars, practitioners, and judges responsible for drafting the
Model Penal Code (MPC), which state legislatures often adopted in part or in its
entirety in developing their criminal laws—and several state commissions that
argued for the decriminalization of private sodomy between consenting adults.”).

118. MICHAEL J. KLARMAN, FROM THE CLOSET TO THE ALTAR: COURTS,
BACKLASH, AND THE STRUGGLE FOR SAME SEX MARRIAGE 10 (2013) (“In the 1960s,
civil libertarians began to change their views on homosexuality. In 1962, the
prestigious American Law Institute approved its Model Penal Code, which rejected
criminal punishment for private sex between consenting adult homosexuals.”).
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its criminal code.11® It was years before any other state followed suit.
The Supreme Court’s 1986 Bowers opinion did nothing to encourage
states that had not already repealed their sodomy laws or had them
overturned by the state courts.!20 By the beginning of the twenty-
first century, a majority of states no longer had sodomy laws, and
those that did no longer or rarely enforced those laws.!121 It is
significant that Tennessee’s sodomy law was overturned in 1996
based on the Tennessee state constitution,!22 seven years before the
United States Supreme Court overruled Bowers and nationally de-
criminalized private, consensual, adult sexual activity.123

In 2003, the United States Supreme Court granted certiorari in
Lawrence v. Texas.124 In Lawrence, the petitioners were arrested,
charged, and convicted of “deviate sexual intercourse” for engaging
in a sexual act with a same-sex consenting adult.125 At trial,
petitioners alleged that the statute violated their rights under both
the Texas Constitutionl26 and the Equal Protection and Due Process

119. Act of July 28, 1961, 1961 Ill. Laws 1983.

120. Bowers v. Hardwick, 478 U.S. 186 (1986).

121. See Painter, supra note 10 (“Most reports before and after Lawrence was
decided list 13 remaining states with sodomy laws, whereas the correct number was
14 (plus Puerto Rico and the U.S. military for 16 in the nation). The discrepancy is
caused by the erroneous omission of Michigan, based on a 1990 trial court decision
striking down the operative state laws. That decision had precedent only in a single
county, was not appealed, and was undermined by later decisions by the Michigan
Court of Appeals (which has statewide jurisdiction) and the Michigan Supreme
Court. Consequently, Michigan had a viable sodomy law until the day Lawrence was
decided.”); see also Jennifer Naeger, And Then There Were None: The Repeal of
Sodomy Laws After Lawrence v. Texas and Its Effect on the Custody and Visitation
Rights of Gay and Lesbian Parents, 78 ST. JOHN'S L. REV. 397, 397 n.3 (“Many states
have admitted to never prosecuting consenting adults for sodomy engaged in
privately.” (citing Gryczan v. State, 942 P.2d 112, 118 (Mont. 1997), State v. Morales,
869 S.W.2d 941, 943 (Tex. 1994), and Campbell v. Sundquist, 926 S.W.2d 250, 255
(Tenn. Ct. App. 1996))).

122. Campbell, 926 S.W.2d at 255.

123. Bowers, 478 U.S. at 186, overruled by Lawrence v. Texas, 539 U.S. 558
(2003).

124. 539 U.S. 558 (2003).

125. Id. at 562-63. The petitioner was charged with section 21.06(a) of the Texas
Penal Code, which provided: “A person commits an offense if he engaged in deviate
sexual intercourse with another individual of the same sex.” TEX. PENAL CODE ANN.
§ 21.06(a) (1973) (amended 1993). The statute defines “deviate sexual intercourse” as
“(A) any contact between any part of the genitals of one person and the mouth or
anus of another person; or (B) the penetration of the genitals or the anus of another
person with an object.” TEX. PENAL CODE ANN. § 21.01(1) (1973) (amended 2001).

126. TEX. CONST. art 1, § 3a.
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Clauses of the Fourteenth Amendment.!2” The trial court held that
the Texas sodomy law that criminalized two consenting same-sex
individuals for engaging in intimate sexual conduct was not
unconstitutional, and the petitioners appealed.!?® The Texas Court of
Appeals heard the case en banc and, in a divided opinion, affirmed
the convictions and rejected petitioners’ arguments, holding that
Bowers v. Hardwick!?? was controlling precedent on the due process
argument.!3? The Supreme Court granted certiorari.13!

1. The Substantive Reach of Due Process — From Griswold to Casey

In order to address the issues presented and determine whether
Bowers should be overturned, the Lawrence Court reviewed its prior
jurisprudence related to liberty and privacy beginning with Griswold
v. Connecticut.132 In Griswold, the appellants were charged with
violating a statute that prevented the distribution of advice to
married couples related to the prevention of conception.133
Appellants claimed that the statute violated their Fourteenth
Amendment constitutional rights.134 Focusing on the marital
relationship and the protected space of the marital bedroom, the
Court agreed, invalidating the state law and holding that the
protected interest was a “fundamental and basic” right to privacy.135

Following Griswold, the Court held that the right to make
decisions regarding sexual conduct was not limited to the marital
relationship. In Eisenstadt v. Baird,136 the Court again addressed
contraception, although this case focused on whether the state of
Massachusetts had a rational basis for treating married and

127. Lawrence, 539 U.S. at 563 (citing U.S. CONST. amend. XIV, § 1).

128. Id.

129. Bowers v. Hardwick, 478 U.S. 186 (1986).

130. Lawrence, 539 U.S. at 563.

131. Id. at 564.

132. Id. (citing Griswold v. Connecticut, 381 U.S. 479 (1965)).

133. Griswold, 381 U.S. at 480. The Connecticut statutes involved, §§ 53-32 and
54-196, stated: Section 53-32: “Any person who uses any drug, medicinal article or
instrument for the purpose of preventing conception shall be fined not less than fifty
dollars or imprisoned not less than sixty days nor more than one year or be both
fined and imprisoned.” Id. (citing CONN. GEN. STAT. § 53-32 (1958)). Section 54-196:
“Any person who assists, abets, counsels, causes, hires or commands another to
commit any offense may be prosecuted and punished as if he were the principal
offender.” Id. (citing CONN. GEN. STAT. § 54-196 (1958)).

134. Griswold, 381 U.S. at 480.

135. Id. at 499.

136. 405 U.S. 438 (1972).
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unmarried persons differently.13” The Court stated that the right to
privacy was an individual right and held, under the Equal Protection
Act, that a law prohibiting unmarried persons from obtaining
contraceptives was an unconstitutional limit on the exercise of their
personal rights.!38 The Court noted:

It is true that in Griswold the right of privacy in question
inhered in the marital relationship. Yet the marital couple is
not an independent entity with a mind and heart of its own,
but an association of two individuals each with a separate
intellectual and emotional makeup. If the right of privacy
means anything, it is the right of the individual, married or
single, to be free from unwarranted governmental intrusion
into matters so fundamentally affecting a person as the
decision whether to bear or beget a child.139

Both contraception cases, Griswold and Eisenstadt, were
referenced in Roe v. Wade,140 which presented a constitutional
challenge to a Texas abortion prohibition.’4! In Roe, the Court found
that a woman had the right to certain fundamental decisions
affecting her life and confirmed that the Fourteenth Amendment’s

137. Id. at 447.
138. Id. at 453-55. Justice Brennan wrote in the majority opinion:

The framers of the Constitution knew, and we should not forget today, that
there is no more effective practical guaranty against arbitrary and
unreasonable government than to require that the principles of law which
officials would impose upon a minority must be imposed generally.
Conversely, nothing opens the door to arbitrary action so effectively as to
allow those officials to pick and choose only a few to whom they will apply
legislation and thus to escape the political retribution that might be visited
upon them if larger numbers were affected. Courts can take no better
measure to assure that laws will be just than to require that laws be equal
in operation.

Id. at 454 (quoting Ry. Express Agency, Inc. v. New York, 336 U.S. 106, 112-13
(1949) (Jackson, J., concurring)).

139. Id. at 453 (citing Stanley v. Georgia, 394 U.S. 557 (1969), Skinner v.
Oklahoma, 316 U.S. 535 (1942), and Jacobson v. Massachusetts, 197 U.S. 11 (1905)).

140. 410 U.S. 113, 129 (1973).

141. Id. at 116. The Court noted that the Texas statute at issue “[made] it a
crime to ‘procure an abortion’ . . . or to attempt one, except with respect to ‘an
abortion procured or attempted by medical advice for the purpose of saving the life of
the mother.” Id. at 117-18 (quoting TEX. PENAL CODE §§ 1191, 1196 (1961)). The
Court further noted that “[s]imilar statutes are in existence in a majority of the
States.” Id. at 118.
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Due Process Clause liberty protection has a substantive dimension of
primary significance in defining the rights of the person.142 Although
it acknowledged that “the State -does have an important and
legitimate interest in preserving and protecting the health of the
pregnant woman,”143 the Court found that a right to privacy under
the Due Process Clause extended to a woman’s decision to have an
abortion.144 Therefore, the Court held 7-2 that state laws that
criminalize all abortions except life-saving procedures on the
mother’s behalf, and that do not take into consideration other
interests, are unconstitutional under the Fourteenth Amendment’s
Due Process Clause.!45 The Court made clear that the Due Process
Clause protects the right to privacy, which includes protection from
state action criminalizing a woman’s right to terminate her
pregnancy.146

Following Roe, the Court addressed, among other issues, a law
prohibiting the sale or distribution of nonprescription contraceptives
to minors in Carey v. Population Services International.14? In Carey,
the Supreme Court held that the law at issue was a violation of the
Due Process Clause of the Fourteenth Amendment.!48 Specifically,
the Court held that minors were entitled to the same constitutional
protections as adults, although it acknowledged that states do have
broader authority to regulate minors’ activities.!49 In a 7-2 decision,
the Court held that the protection of the right of privacy under the
Due Process Clause included the right of the individual, whether
single or married, “to beget or bear a child,” and that a state cannot
intrude on an individual’s decisions on matters of procreation.15 The
Court’s holding in Carey, along with its reasoning and holding in
Eisenstadt and Roe, confirmed that the Griswold right to a privacy-
protected interest was not confined to married adults. Following
Carey, the Court addressed same-sex consensual adult sodomy in
Bowers v. Hardwick.151

142. Id. at 152,

143. Id. at 162.

144, Id. at 154 (further noting that this right must be balanced against the
state’s two legitimate interests in regulating abortions: protecting women's health
and protecting the potentiality of human life).

145. Id. at 164-66.

146. Id.

147. 431U.S. 678 (1977).

148. Id. at 681-82.

149. Id. at 692.

150. Id. at 684-85.

151. 478 U.S. 186 (1986). See supra notes 48-70 and accompanying text.



2016] DEVIANT TO DIGNIFIED 393

In Bowers, the Court determined that the issue presented was
whether the Constitution conferred a fundamental right to gay
persons to engage in same-sex consensual adult sodomy, without
regard to the significant right to privacy issues in fact presented by
the litigants.152 The Eleventh Circuit had held that the Georgia
statute was an unconstitutional violation of the defendant’s
fundamental rights under the Ninth Amendment and Due Process
Clause of the Fourteenth Amendment because his sexual activity,
consensual same-sex adult sodomy, was a private and intimate
association beyond the reach of the state.153

Reversing the Court of Appeals, the Supreme Court found that:

[the] case d[id] not require a judgment on whether laws
against sodomy between consenting adults in general, or
between homosexuals in particular, are wise or desirable. . . .
The issue presented is whether the Federal Constitution
confers a fundamental right upon homosexuals to engage in
sodomy and hence invalidates the laws of the many States
that still make such conduct illegal and have done so for a
very long time.154

Disagreeing with the Eleventh Circuit that “the Court’s prior
cases have construed the Constitution to confer a right of privacy
that extends to homosexual sodomy,”155 the Court found it “evident
that none of the rights announced in those cases [bore] any
resemblance to the claimed constitutional right of homosexuals to
engage in acts of sodomy” because there was “[n]o connection
between family, marriage, or procreation” and same-sex adult
consensual activity.156 The Court further noted that “any claim that
[the privacy] cases nevertheless stand for the proposition that any
kind of private sexual conduct between consenting adults is
constitutionally msulated from state proscription 1s
unsupportable.”157

Holding that a state’s rational basis for the law may be the
“belief of a majority of the electorate . . . that homosexual sodomy is
immoral and unacceptable,”!58 the Court noted that “law . . . is
constantly based on notions of morality, and if all laws representing

152. Bowers, 478 U.S. at 189-90.
158. Id. at 189.

154. Id. at 190.

155. Id.

156. Id. at 190-91.

157. Id. at 191.

158. Id. at 196.
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essentially moral choices [were] to be invalidated under the Due
Process Clause, the courts [would] be very busy indeed.”15® In his
concurrence, Chief Justice Burger quoted Blackstone, referring to
same-sex consensual adult sodomy as “the infamous crime against
nature as an offense of ‘deeper malignity’ than rape, a heinous act
‘the very mention of which is a disgrace to human nature,’ and ‘a
crime not fit to be named.”160

The four dissenting Justices, foreshadowing Lawrence almost
two decades later, wrote that “[the] case [was] no more about ‘a
fundamental right to engage in homosexual sodomy,” but about ‘the
most comprehensive of rights and the right most valued by civilized
men,” namely, ‘the right to be let alone.”16! In a strongly worded
dissent, Justice Blackmun wrote, “No matter how uncomfortable a
certain group may make the majority of this Court, we have held
that ‘{m]ere public intolerance or animosity cannot constitutionally
justify the deprivation of a person’s physical liberty.”162 It would take
over seventeen years for the Supreme Court to fully recognize the
points articulated in Justice Blackmun’s dissent.163

In 1992, the Supreme Court addressed Pennsylvania’s Abortion
Control Act of 1982 in Planned Parenthood of Southeastern
Pennsylvania v. Casey.'64 In Casey, petitioners, abortion clinics and
physicians, filed suit challenging the constitutionality of a
Pennsylvania statute that required, among other things, notification
to the husband and various other stringent requirements prior to
permitting an abortion.!65 Noting that “[oJur obligation is to define
the Liberty of all, not to mandate our own moral code,”166 the Casey
Court reaffirmed the substantial force of the liberty protected by the
Due Process Clause related to “marriage, procreation, contraception,
family relationships, child rearing and education.”167

Addressing constitutional protections for the autonomy of the
person, the Casey Court stated, “At the heart of liberty is the right to

159. Id.

160. Id. at 197 (Burger, C.J., concurring) (quoting WILLIAM BLACKSTONE, 4
COMMENTARIES ON THE LAWS OF ENGLAND 214-15 (N.Y., Harper & Bros. Publishers
1858)).

161. Id. at 199 (Blackmun, J., dissenting) (quoting Olmstead v. United States,
227 U.S. 438, 478 (1928) (Brandeis, J., dissenting)).

162. Id. at 212 (Blackmun, J., dissenting) (quoting O’Connor v. Donaldson, 422
U.S. 563, 575 (1975)).

163. See Lawrence v. Texas, 539 U.S. 558 (2003).

164. 505 U.S. 833 (1992).

165. Id. at 844-45.

166. Id. at 850.

167. Id. at 851 (citing Carey v. Population Servs. Int’], 431 U.S. 678, 685 (1977)).
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define one’s own concept of existence, of meaning, of the universe,
and of the mystery of human life. Beliefs about these matters could
not define the attributes of personhood were they formed under
compulsion of the State.”168 The Court found that the statute placed
substantial obstacles in the path of a woman seeking an abortion
before viability and was therefore invalid.!$? Finding that a
requirement for spousal notification prior to an abortion was unduly
burdensome and unconstitutional, the Court rejected the common
law view of the married couple as one.!70 The Casey Court also held
that requiring parental notification in the case of minors is
constitutional so long as there is a medical emergency exception or a
judicial bypass procedure.17! The Court noted that state regulation of
abortion has a far greater impact on the mother’s liberty than the
father’s.172 Although the husband has a substantial interest in the
unborn fetus, when balancing between the mother and father’s
interest, the balance weighs in the mother’s favor.’”3 Further,
spousal notification would essentially enable a husband to have a
veto power over his wife’s decision.!74 The dissent, however, argued
that the spousal notification statute required notification, not
consent, and found that the statute furthered legitimate state
interests, such as promoting the integrity of the marital
relationship.175

168. Id.

169. Id. at 901 (stating “Subsection (12) of the reporting provision requires the
reporting of, among other things, a married woman’s ‘reason for failure to provide
notice’ to her husband. This provision in effect requires women, as a condition of
obtaining an abortion, to provide the Commonwealth with the precise information we
have already recognized that many women have pressing reasons not to reveal. Like
the spousal notice requirement itself, this provision places an undue burden on a
woman’s choice, and must be invalidated for that reason.” (citation omitted)).

170. Id. at 896 (“The Constitution protects individuals, men and women alike,
from unjustified state interference, even when that interference is enacted into law
for the benefit of their spouses.”).

171. Id. at 899 (“Except in a medical emergency, an unemancipated young
woman under 18 may not obtain an abortion unless she and one of her parents (or
guardian) provides informed consent,” although absent such consent “a court may
authorize the performance of an abortion upon a determination that the young
woman is mature and capable of giving informed consent’” or that the abortion
“would be in her best interests.”).

172. Id. at 896.

173. Id.

174. Id. at 898 (“A husband has no enforceable right to require a wife to advise
him before she exercises her personal choices. . . . A State may not give to a man the
kind of dominion over his wife that parents exercise over their children.”).

175. Id. at 975 (“In our view, the spousal notice requirement is a rational
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In 1995, the Court addressed a challenge to a voter-approved
amendment to Colorado’s constitution in Romer v. Evans.17 The
Romer amendment prohibited all legislative, executive, or judicial
actions at the state or local level designed to protect gay persons.l77
Gay persons and municipalities whose ordinances were invalidated
sued to declare the amendment invalid and enjoined its
enforcement.!” The state supreme court enjoined the enforcement,
and state officials appealed to the Supreme Court.179 Affirming the
court below, the Supreme Court—in an opinion authored by Justice
Kennedy—held that the amendment violated the Equal Protection
Clause of the Fourteenth Amendment because it was class-based
legislation that withdrew legal protections from injuries caused by
discrimination only as to gay people and forbade restatement of
protective laws and policies.180 Holding that the classification was
unconstitutional because it caused gay people to be treated unequal
to heterosexuals, the Court struck down the provision, concluding
that it was “born of animosity toward the class of persons affected”
and had no legitimate governmental purpose.18! For the first time in
history, the United States Supreme Court found a constitutional
right to equality for gay people under the Constitution and
addressed the “animosity” behind discriminatory laws directed
toward them. During this time in the late twentieth century, societal
views toward the gay individual began to transform as well.

attempt by the State to improve truthful communication between spouses and
encourage collaborative decisionmaking, and thereby fosters marital integrity.”
(Rehnquist, C.J., dissenting)).

176. 517 U.S. 620 (1996).

177. Id. at 623-24. The amendment stated,

“No Protected Status Based on Homosexual, Lesbian or Bisexual
Orientation. Neither the State of Colorado, through any of its branches or
departments, nor any of its agencies, political subdivisions, municipalities
or school districts, shall enact, adopt or enforce any statute, regulation,
ordinance or policy, whereby homosexual, lesbian or bisexual orientation,
conduct, practices or relationships shall constitute or otherwise be the basis
of or entitle any person or class of persons to have or claim any minority
status, quota preferences, protected status or claim of discrimination.”

Id. at 624.

178. Id. at 625.

179. Id. at 625-26.

180. Id. at 635-36.

181. Id. at 634-36. “A State cannot so deem a class of persons a stranger to its
laws.” Id. at 635.
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2. The Gay Individual as a Human Being Emerges—
Lawrence v. Texas

In 2002, six years after the Romer!82 decision and sixteen years
after the Supreme Court’s holding in Bowers,183 which declared there
was no “fundamental right to homosexualf] ... sodomy” and in
which the majority compared consensual same-sex intimate
relations to “adultery, incest, and other sexual crimes,”184 the Court
granted certiorari in Lawrence v. Texas.'85 The challenged Texas
statute criminalized same-sex consensual intimate sexual relations,
referred to in the statute as “deviate sexual intercourse.’186 The
lower courts held that the statute was not a violation under the U.S.
Constitution based on the Court’s holding in Bowers v. Hardwick.187
The Lawrence Court granted certiorari to consider three issues:

1. Whether petitioners’ criminal convictions under the
Texas ‘Homosexual Conduct’ law — which criminalizes sexual
intimacy by same-sex couples, but not identical behavior by
different-sex couples — violate the Fourteenth Amendment
guarantee of equal protection of the laws.

2. Whether petitioners’ criminal convictions for adult
consensual sexual intimacy in the home violate their vital
interests in liberty and privacy protected by the Due Process
Clause of the Fourteenth Amendment.

3. Whether Bowers v. Hardwick should be overruled?18s

At its core, the issue presented was, like that in Bowers before
it, whether the petitioners had a right as consenting adults to
engage in private sexual conduct in the exercise of their liberty
under the Fourteenth Amendment’s Due Process Clause.l89 Writing
for a 5-4 majority in an opinion again authored by Justice Kennedy,

182. 517 U.S. 620 (1996).

183. Bowers v. Hardwick, 478 U.S. 186 (1986).

184. Id. at 192, 196.

185. 539 U.S. 558 (2003), cert. granted, 537 U.S. 1044 (2002).

186. Id. at 563 (quoting TEX. PENAL CODE ANN. § 21.06(a) (1973) (amended
1993)). The law at issue, section 21.06(a) of the Texas Penal Code, provided, “A
person commits an offense if he engages in deviate sexual intercourse with another
individual of the same sex.” Id. The statute defined “deviate sexual intercourse” as
“(A) any contact between any part of the genitals of one person and the mouth or
anus of another person, or (B) the penetration of the genitals or the anus of another
person with an object.” Id.

187. Id. (citing Bowers, 478 U.S. 186).

188. Id. at 564 (citations omitted).

189. Id. at 564.
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the Court relied on due process to strike down the Texas law that
restricted same-sex couples’ associational freedom to make personal
choices regarding sexual intimacy.!% By holding that “the
substantive guarantee of liberty” could not be infringed for
individuals who chose to be intimate with same-sex partners, the
Court affirmed that the due process guarantee protects a gay
individual’s fundamental rights on an equal basis with a
heterosexual individual.19!
Justice Kennedy’s introduction in the Lawrence opinion stated:

Liberty protects the person from unwarranted government
intrusions into a dwelling or other private places. In our
tradition the State is not omnipresent in the home. And there
are other spheres of our lives and existence, outside the
home, where the State should not be a dominant presence.
Freedom extends beyond spatial bounds. Liberty presumes
an autonomy of self that includes freedom of thought, belief,
expression, and certain intimate conduct. The instant case
involves liberty of the person both in its spatial and in its
more transcendent dimensions.192

After a thorough review of its jurisprudence beginning with
Griswold!'9 and ending with Carey,194 the Court re-evaluated the
Bowers decision—concluding that it had been wrongly decided.19

The Lawrence majority’s analysis of Bowers began with an
acknowledgement that the Bowers Court misstated the issue before
it because it “failled] to appreciate the extent of the liberty at
stake.”196 Acknowledging that the Bowers Court “was making the . . .
point that for centuries there have been powerful voices to condemn
homosexual conduct as immoral,” the Lawrence Court stated:

The condemnation has been shaped by religious beliefs,
conceptions of right and acceptable behavior, and respect for
the traditional family. For many persons these are not trivial
concerns but profound and deep convictions accepted as

190. Id. at 578.

191. Id. at 575. “Persons in a homosexual relationship may seek autonomy . . .
just as heterosexual persons do” for “the most intimate and personal choices a person
may make in a lifetime.” Id. at 574 (quoting Planned Parenthood of Se. Pa. v. Casey,
505 U.S. 833, 851 (1992)).

192. Lawrence, 539 U.S. at 562.

193. Griswold v. Connecticut, 381 U.S. 479 (1965).

194. Carey v. Population Servs. Intl, 431 U.S. 678 (1977).

195. Lawrence, 539 U.S. at 564-78.

196. Id. at 567.
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ethical and moral principles to which they aspire and which
thus determine the course of their lives. These considerations
do not answer the question before us, however. The issue is
whether the majority may use the power of the State to
enforce these views on the whole society through operation of
the criminal law. ‘Our obligation is to define the liberty of all,
not to mandate our own moral code.’197

Addressing the Bowers Court’s analysis of the history of sodomy
and whether “[p]roscriptions against that conduct have ancient
roots,” the Lawrence Court noted that “American laws targeting
same-sex couples did not develop until the last third of the 20th
century”’198 and that “[i]t was not until the 1970s that any State
singled out same-sex relations for criminal prosecution.”199 The
Court observed that the majority of recorded sodomy prosecutions
and convictions were related to “predatory acts against those who
could not or did not consent,” such as incest, rape, and bestiality, as
opposed to consensual private acts between adults. “The
longstanding eriminal prohibition of homosexual sodomy upon which
the Bowers decision placed such reliance is as consistent with a
general condemnation of nonprocreative sex as it is with an
established tradition of prosecuting acts because of their homosexual
nature.”200

Finding that the issue in Bowers201 was wrongfully characterized
as to whether there was a constitutional right to homosexual sodomy
as opposed to the correct analysis of “whether the majority may use
the power of the State to enforce [its] views on the whole society
through operation of the criminal law,”202 the Court criticized the
Bowers decision. Observing “an emerging awareness that liberty
gives substantial protection to adult persons in deciding how to
conduct their private lives in matters pertaining to sex,” the
Lawrence majority noted that such awareness “should have been
apparent” at the time Bowers was decided.203 Identifying the
“autonomy of the person” addressed in Casey,204 the Court found
that the Bowers decision denied gay individuals that right to
autonomy.205 Focusing on the substantive due process liberty

197. Id. at 571 (quoting Casey, 505 U.S. at 850).

198. Id. at 567, 570.

199. Id.

200. Id. at 570.

201. Bowers v. Hardwick, 478 U.S. 186 (1986).

202. Lawrence, 539 U.S. at 571.

203. Id. at 572.

204. Planned Parenthood Se. Pa. v. Casey, 505 U.S. 833, 851 (1992).
205. Lawrence, 539 U.S. at 574.
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interest, the Court stated that “[wlhen sexuality finds overt
expression in intimate conduct with another person, the conduct can
be but one element in a personal bond that is more enduring. The
liberty protected by the Constitution allows homosexual persons the
right to make this choice.”206

The Court addressed the important link between “[e]quality of
treatment and the due process right to demand respect for conduct
protected by the substantive guarantee of liberty,”207 stating:

If protected conduct is made criminal and the law which does
so remains unexamined for its substantive validity, its
stigma might remain even if it were not enforceable as drawn
for equal protection reasons. When homosexual conduct is
made criminal by the law of the State, that declaration in
and of itself is an invitation to subject homosexual persons to
discrimination both in the public and in the private spheres.
The central holding of Bowers . . . should be addressed. Its
continuance as precedent demeans the lives of homosexual
persons.208

The Court noted that the “stigma” imposed by the statute “is not
trivial”209 and that the criminal nature of the offense impacts “the
dignity of the persons charged.”210

Addressing a dignitary right and the right to liberty under the
Due Process Clause, the majority stated:

The petitioners are entitled to respect for their private lives.
The State cannot demean their existence or control their
destiny by making their private sexual conduct a crime.
Their right to liberty under the Due Process Clause gives
them the full right to engage in their conduct without
intervention of the government.21!

Because the Texas sodomy statute furthered no legitimate state
interest to “justify its intrusion into the personal and private life of
the individual,”2!2 the law was in violation of the United States
Constitution.213 Finding that the “foundations of Bowers have

206. Id. at 567.

207. Id. at 575.

208. Id.

209. Id.

210. Id.

211. Id. at 578.

212. Id.

213. Id. at 578-79. Justice O’Connor’s concurring decision in Lawrence, which is
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sustained serious erosion” from recent decisions and that the
rationale could not “withstand careful analysis,”214 the Lawrence
Court overruled the case, writing, “Bowers was not correct when it
was decided, and it is not correct today. It ought not to remain
binding precedent. [It] should be and now is overruled.”215

In the majority’s penultimate paragraph, the Court addressed
the drafters of the Constitution and praised their foresight,
acknowledging a fundamental truth about human nature:

Had those who drew and ratified the Due Process Clauses of
the Fifth Amendment or the Fourteenth Amendment known
the components of liberty in its manifold possibilities, they
might have been more specific. They did not presume to have
this insight. They knew that times can blind us to certain
truths and later generations can see that laws once thought
necessary and proper in fact serve only to oppress. As the
Constitution endures, persons in every generation can invoke
its principles in their own search for greater freedom.216

In Lawrence, the gay individual emerges as a citizen—a person, a
human being—entitled to dignitary and constitutional rights. The
language utilized by the Supreme Court majority acknowledged for
the first time the value and importance of the individual lives
affected by the sodomy laws—the humanness of the gay individual.
Examples include the Court’s recognition of the “dignity of the
person[];”217 the “stigma” that a criminal statute attaches that can
“demean[] the lives of homosexual persons;’?18 and that “[tjhe
petitioners are entitled to respect for their private lives.”219 In
Lawrence, the Court at last comprehended and identified the gay

based on the Equal Protection Clause rather than the Due Process Clause of the
United States Constitution, notes that “[t]he statute at issue here makes sodomy a
crime only if a person ‘engages in deviate sexual intercourse with another individual
of the same sex.” Id. at 581 (O’Connor, J., concurring) (citing TEX. PENAL CODE ANN.
§ 21.06(a) (1973) (amended 1993)). Justice O’Connor further noted that “[m]oral
disapproval of [a] group, like a bare desire to harm the group, is an interest that is
insufficient to satisfy rational basis review under the Equal Protection Clause.” Id. at
582.

214. Id. at 576 (noting the impact of recent decisions in Planned Parenthood of
Se. Pa. v. Casey, 505 U.S. 833 (1992) and Romer v. Evans, 517 U.S. 620 (1996)).

215. Id. at 578 (noting that Justice Stevens’ analysis in his dissenting opinion in
Bowers should have been controlling when that case was decided).

216. Id. at 578-79.

217. Id. at 575.

218. Id.

219. Id. at 578.
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individual as one deserving of dignity, value, and basic
Constitutional rights and freedoms.220

In contrast, Justice Scalia’s dissent compared the “immoral and
unacceptable”??2! sodomy act criminalized by the Texas statute with
“criminal laws against fornication, bigamy, adultery, adult incest,
bestiality, and obscenity”222 and wrote that the majority “opinion is
the product of a Court, which is the product of a law-profession
culture, that has largely signed on to the so-called homosexual
agenda . . . promoted by some homosexual activists directed at
eliminating the moral opprobrium that has traditionally attached to
homosexual conduct.”223 Further reflecting and identifying the many
and varied challenges and prejudices gay individuals had to
overcome in the ongoing battle to obtain the dignity and respect
referenced by the Lawrence majority, Scalia declared:

Many Americans do not want persons who openly engage in
homosexual conduct as partners in their business, as
scoutmasters for their children, as teachers in their
children’s schools, or as boarders in their home. They view
this as protecting themselves and their families from a
lifestyle that they believe to be immoral and destructive.224

To his credit, Justice Scalia does make a prophetic observation in
his Lawrence dissent. Specifically, he wrote that the majority’s
decision:

dismantles the structure of constitutional law that has
permitted a distinction to be made between heterosexual and
homosexual unions, insofar as formal recognition in marriage
is concerned. If moral disapprobation of homosexual conduct
is “no legitimate state interest” for purposes of proscribing
that conduct; and if, as the Court coos (casting aside all
pretense of neutrality), “when sexuality finds overt
expression in Intimate conduct with another person, the
conduct can be but one element in a personal bond that is
more enduring;” what justification could there possibly be for

220. Id. at 578-79.

221. Id. at 599 (Scalia, J., dissenting) (quoting Bowers v. Hardwick, 478 U.S.
186, 196 (1986)).

222. Id. (Scalia, dJ., dissenting).

223. Id. at 602 (Scalia, J., dissenting).

224, Id. (Scalia, J., dissenting).
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denying the benefits of marriage to homosexual couples
exercising “the liberty protected by the Constitution?’225

It would be a little over a decade before Justice Scalia’s observation
proved true.226

B. Key Pre-Windsor Supreme Court Marriage Cases

Contemporaneous with the development of the constitutional
right to privacy, the Court also further developed and expanded
upon the fundamental right to marry. Prior to Loving v. Virginia,227
the United States Supreme Court had held in four cases that
marriage was a fundamental right of the individual.228 In those
cases, the Court affirmed that the right to marry was one of the
liberties protected by the Due Process Clause and “one of the basic
civil rights of man.” In Loving and the nine other cases reaffirming
marriage as a fundamental right before the United States v. Windsor
decision, the Court held that the Fourteenth Amendment “sheltered”
citizens against the State’s “unwarranted usurpation, disregard, or
disrespect.”229

In Loving, the Court addressed the constitutionality of Virginia’s
statutes preventing and criminalizing interracial marriages.230
Appellants, a husband and wife who were indicted and convicted for
violating the Virginia anti-miscegenation statute, filed a lawsuit to
challenge its constitutionality.231 Rejecting the state’s assertion that

225. Id. at 604-05 (Scalia, J. dissenting) (citations omitted) (quoting the
majority opinion).

226. See Obergefell v. Hodges, 135 S. Ct. 2584 (2015).

227. 388 U.S. 1 (1967).

228. See Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (“Marriage is a
coming together for better or for worse, hopefully enduring, and intimate to the
degree of being sacred.”); Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (Marriage is
“one of the basic civil rights of man . . . fundamental to the very existence and
survival of the race.”); Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (The right “to
marry, establish a home and bring up children” is a central part of liberty protected
by the Due Process Clause.); Maynard v. Hill, 125 U.S. 190, 205, 211 (1888)
(Marriage is “the most important relation in life” and the “foundation of the family
and society, without which there would be neither civilization nor progress.”).

229. ML.B.v. SLJ., 519 U.S. 102, 116 (1996) (citing Turner v. Safley, 482 U.S.
78 (1987), Zablocki v. Redhail, 434 U.S. 374 (1978), and Loving, 388 U.S. 1
(regarding marriage); Skinner, 316 U.S. 535 (regarding procreat