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we,
wh0ever that |s

the

people -

BY GLENN HARLAN REYNOLDS

w 0 February 22, The Washington
| Post added a sub-banner to irs
" front page. Beneath the words
Washmgton Post™ was
“Democracy Dies In Darkness.” This
generated a predictable degree of inter-
net snark, including a comparison to a
famous “Star Wars” line about the fall of
the Galactic Republic ! :

But what does it mean when we ralk

about “democracy” in the United States7 [

O, for that matter, when we talk about our
(not galactic yet) Republic? |

TheSﬁpféméC’o’urt ha i&@sﬁéd por

the phrase, '

ant dec1510ns fOHOW ‘g bothapproa e

“democfati'tf” prmmple and. !
aPphed the repubhcan appr@ach dur .
the Prcgressxve Era

Seeuring the Libertyand’
Suverelgmy of We the Pe

ever though the law had been &p" ro

,Those are the questxons addressed in

And desp1te

Tbe» W ngtmz Porz‘f melcdrama they are |
quest ns that seem partmularly salient

just now.

The Frafnefs of course
disdained democracy in its pure form, and
thus probably would have been unmoved

by the Posss banner. (And, sometimes,

they disdained newspapers, too )’ They
also created a structure of govern-
ment that departed considerably from

pure democracy, but that nonetheless , ,
- aliy trumplng consti umonal ﬁdehty

retamed important democratlc elements.
Reconciling these elements has been a

major pmblem for consmmcmnal lawyers,

and theorists, ever since.

only one Constitution, we have had, in
effécr, two: What he calls a democraric
constitution, in which the sentimeénts of
the majority are determinative, and what
he calls a republican constitution, in which
structure and limirarions on what the
majority can do are much more import-

ett’s new book Onr Repu/zlzmn '

fém’dusl’yV

ant. One should not Coﬁfuse cither of ,

 debate is about the meaning of the firse

In Barnett's account, though we have

three  words of the Const’iﬁt@,uytion:,’
“We the People’ Those who favor
the Democratic Constitution view
We the People '&sya'grloup,, as a body, And of course,
as a collective entity. Those who favor 'mous?) case of L
the Republicm Constitution  view Cou’ft found that
We the People as individuals. This bak '

choice of visions has enormous r@al-

by a ma;onty Regardless of ma;@nt"

,, BY RANDY BARN"”,”
, Bmads:de Books / HarperCoIlms (2016

these wzth the modem Democrauc a dﬁ

this

At irs core

As Barnett purs it

3

world consequences.’
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a fundamental right to employment. The
srate’s justifications for the law were suffi-
ciently ‘tenuous” to give rise to “at least
a suspicion that there was some other
motive dominatinig the legislature than
the purpose to subserve the public healrh
or wellare.” That motive was, as Barnetr
notes, helping large corporate bakeries and
the union labor that they employed avoid
competition with smaller, leaner family-

run businesses."”

When the “democratic constitution”
was applied, however, the result was o
dramatically extend state power over indi-
viduals. Under che democratic approach,
as exemplified by scholar James Bradley
Thayers theories of judicial restraine,

courts were to uphold majority decisions

except in cases of “clear mistake.”
Such restraine, Barnert, led
directly to such judicial abdications as

says

the Supreme Court’s decisions in Plesyy
v Perguson, uphelding - racial segrega-
tion, ’ and Bradwell v. Hlinois, upholding
the exclusion of women from law prac

tice. ' As Barnett writes, “It is plain that

FPlesry 1, Fergirson, decided thiee years after
Thayer’s article appeared in the Harvard
Low Review. was the embodiment of this
deferential approach. As Justice [Henry
Billings! Brown wrote, We cannet say
thar a law which authorizes or even

requires the separation of the two races in
public conveyances is unreasonable. "’
And this question of deference, or not,
to the decisions of legislative majorities is
ar the core of Barnett s distinction between
and
tions. Under the democratic constitution,
coures will (do mosy) protect individuals
from concrete violations of specifically
protected rights (such as free speech)
Generally speaking, minorities will lose:
True, Bailey v Alabama and Buchanan
2 Worly can be considered outli-
ers during a period in which the civil
rights of blacks were being trampled.
Nevertheless, they reveal that a general
across-the-board srance of skepricism
toward restrictions of liberty can help an
“our group’ fefore it is polidically power-
ful or appealing enough to demand
special judicial protection. In contrast, a

democratic republican  constitu-

o

Thayerian-Holmesian across-the-board

formal rule of deference 1o legislative
majorities guaraptees that challenges by
sutproups will il as did Myra Bradwell's
and Homer Plessy’s.°

Under the republican constitution,

~ourts will inquire further into the legis-

ature’s power to act and the legitimacy of

For several decades,
no doubt in response to
- the mz:herexpamwe -
. | Warrerz C’Qurt, qu&izze,
il a few cO’ns&tWativ&
~ theorists embraced Thayer’s
approach.; Thayer's }udlcml
minimalismrwas pqpa’ig: . "
,,amounyg"coynsyéwati‘ké i
critics of the Warren Court’s
ékparzsive’z approach to
judicial review: set against
 a Supreme Court willing
to enter into political |
thickets thar earlier
courts had feared

10 part, it seemed

' ﬂ.pp’(’fj&iik ngly %;:umb}«a&

the interests the legislature 1s advancing.
That, of course, is a highly relevant
question for today’s constitutional theo-
rists on the right. For several decades, no
doubrt 1n response to the rather expansive
jurisprudence of the-Warren Court, quite
a few conservative theorists embraced
Thayer's approach. Thayer's judicial mini-
mabism was popular ameng conservative
critics of the Warren Court's expansive

7

approach to judicial review; set against a
Supreme Court willing to enter into polit-
ical chickets that earlier courts had feared
to part, it seemed appealingly humble.
Conservative probably
reached its peak —— on the Court at least
- with Chief Justice John Roberts’ opin-
ion in NFIB v Sebelins.!’ In terms echoing
Thayer, Roberts wrote:
Our permissive reading of these powers
is explained in part by a general reri-
cence to invalidate the acts of the
MNation's leaders. . " Proper
respect for a coordinate branch of the
government” requires that we strik

Thayerism

elecred

down an Act of Congress only if ‘the
lack of constirutional authority to pass
[thel act in question is clearly demon-
strated.” Members of chis Court are
vested with the authority ro inter
pret the law;, we possess neither che
expertise nor the prerogative to make
policy judgments. Those decisions are
entrusted ro our Nation's elected lead-
ers; who can be thrown out of office if

the people disagree with cthem. 7 45 wor
our job to protect the people from the conse-
quences of their political choices.!?

Yet; however understandable Thayerism
might be as a reaction to the enthusiasms
of the Warren Courr, it 15 rather unsar-
isfaccory as 4 judicial philosophy. When
judges “defer’ rather chan doing cheir
jobs, liberty suffers. Plessy, afrer all, is
hardly a high-water mark for the Court,
(Neither; for thac matter, is Sebelins )

If we are to have a written constitu-
tion that serves to limit the actions of
the legislature, the executive, and stute

governments — a notion that, for some
reason o another, seems to have become
more popular sinice the 2016 elections —
then that conscitution must have a clear
meaning and be enforced réliably by the
third branch, Viewed from that perspec-
tive — and- that s very much Barnect's
perspective — such “deference’ looks a lot
more like buck-passing, if not outright
cowardice: There’s nothing about defer
ence i Article 1L afrer alk

As Barnetr notes, scholats and juscices
in: the Thayer/Plessy era made a celling
shift, from talking about the “dury” —




courts to strike down unconstitutional

~ ({previously a

legislation, to talking about the “power”

of courts to do so. This shift transformed
failure to police governmental overreach
failure to perform a duty,
and thus a dereliction) into a decision not
to exercise a power, which could thus be
characterized as an admirable act of self

restraine, rather than a refusal to perform.
Burt restraint’
_one’s core function. And that brings us
to Barnert’s message. The way to secur
ing the liberty and sovereignty of We che
People,” as his subtitle puts it, is essen-
dially for courts to grow more aggressive
— or less timid and lazy — about polic-
ing the boundaries of federa and state

it s not

however reluctantly petformed — of

to ignore

Barnece,

power and expertise lie. Do such potential

justices exist?
Well, yes. 1 find it hﬂ,fd o
for example,

succumbing to

pundits’ b'ullyiﬂg or to the “Greenhouse

Effect. 2 Bur if we

Court Jusuces to be mad

int our Sup
of sterner stuff

power. As Barnetr writes:
¢ Increasingly, people are recognizing
that under the separation of powers,
judges too are servants of the people;
As our servants, their most important

responsibility is assessing the consti-
tutionality of measures enacted by the
more “popular’ branches; [and]

No longer should the servants or

agents of the people who are de

ed “legislators” be the exclusive judge

of the scope of their own powers.”

But how do we get there? In part, says

Barnett, through education. Voters need

to understand our constitutional heritage.

But more directly, we need to select judges

who will not be afraid to do their jobs.
This isn't easy. Chief Justice Roberts
was a shining star of the Federalist Society,
but when he faced one of the greatesc
legislative power-grabs of all time, he
blinked. Faced with a bullying op-ed
campaign by supporters of ObamaCare,
he switched position, and bent over back-
wards to sustain the Affordable Care Act
mandate on the rather flimsy ground that
it was a tax, not a penalty.”’

If we are to maintain the republican
constitution, we will need justices who

are made of sterner scuff, After all, it

the Court 1s to stand up to the political
branches when they overreach, it will need
to be able ro withstand political assaules,
since that is where the political branches’

than we have seen lately, perhaps we need
to look somewhere other than where we ve
been looking lately.
Traditionally, the

 Supreme  Court

contained many former politicians (like

Justice Robert Jackson, Chief justice Earl
Warren, or, for that | marter, Chief Justice

John Marshall). More recently, however, the
, Supreme Coure has been

entirely made up
of Ivy Leaguers, mostly

in academia or the appellate courts. (Every

justice graduated from Ha ard or Yale .

except for Ruth Bader
got her law degree from that scrappy Ivy
League upstart, Columbia Universiry.) As
Dahlia Lithwick recently wrore,

have done stints as full-time law school
professors. There is not a single justice
‘from the heartland, as Clarence Thomas
has complained. There are no war veterans

ith backgrounds

“Bight
once sat on a federal appellate court; five

more' 'smaﬂ—r fepub xcan' '

and legmlatures wi’zy wouid a new o
do better? Simply by emphasis? (O
pOHN anmversary of the 8111 of Rzy ,
entered an a




- As Barnerr potes,

! Lohwer p New Y

"Modern-day Republicans can
be just as opportunistic about republicanism as
Demuocrats are about ¢

- nore 2 at 221 And vic

* I oar 19
© Buchonan v Warley, 245 1S 6001917
' Ba T, STPRA NOTE 2 AT 141
{ at 142,
Alabane, 219 U8 21901911),
" BARNETT, spra note 2 at 139140,
ok, 198 1.8 45 (1905).
' BARNETT, wpra note 2 at 138
LU Pl vy."Fergmaﬂ, 163 U8 5347 (1896)

- ’Bmdwe/l o Iiliﬂpijyj 85118 130 (1873

than, s dane 'by its aban-

alsebond. Nothing can now

1 10 a pewspaper. Truch bsell
v being put into thar polluted

tent of this state of misinforma-

ton s km o only to chose who are in sitiations to

their knowledge w

; looic with commiscration oves the

’ ]wf that they have knowe

. been passing in the world
o | Iwww.loe gov/
&st-rtexr, '

Carretson Resolution Group i
to sponsor Judicature

" BARNETT, e niote 2 at 128 29
6 14 ar 144
| NorlFaluof lrzdep Bu v SE[’E]!I/J, 13280 256 6 2012)

Reynolds & annon

jon of Independent Busi

() HasTINGS ( . :
(“Roberts comes from a generation of Federalise

Society members who were heavily exposed to such
theories of judicial restraine, via chinkers such as
Robert Bork and Alexander Bickel It seems quire

 likely rthat the echo of Thayer in his opinion was
entirely conscious and inrentional )

ple

i3

o

BARNETT, s nore 2 at 249,

See Revoolds & Denning sipre note 13 a0 819 870
Clhe op icrion, and che curous
refusal of the dissenters 1o 9120 on o the Lommerce
Clause portion of the Chief Justices opinion. among
other things, suggested some lase minute, behind.
the scepes maneuvering. On cue. the opinions
ely followed by a flood of
Justice had changed his vore

conservatives to strike it

ons odd conse

¢ was immed
ar the Ch
ally siding
down. Moreover, the story broken by Jan Crawford
alleged Roberts did so in response o the mounting
pressure on the Court to uphoeld the Act Theallepa
tions outraged conservatives and d o the
debare aver the meaning of the recent decline in the
Court’s public approval tatings | ,
The reference is to the powerful effect rm cover
age by The New York Times Supreme Court -
Linda Greeshouse, had n moving
justices roward liberal views. Greenho
but the term has lived on to referen

.~ abiliry of a lefr leaning press to exercise influence on

= Diahlia buhwick Yol

newrepublic comiarricle!

{at least initially) right- leaning justices.

Hovvard, Yale Havord,
Yale . Hoavpard l'lmwm{,' Flarvard,  Columbia,
Tug New BRepepiie, Nov 13, 2014 hreeps
0174/2014-50
preme-court-lvy-league clan-disconnecred -reality.
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