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GIRLS' SCHOOLS AFTER VMI: DO THEY
MAKE THE GRADE?

VALORIE K. VOJDIK

I. INTRODUCTION

Forty years after the United States Supreme Court held in Brown v. Board of
Education' that racially segregated schools violate the Equal Protection Clause,'
the Supreme Court in United States v. Virginia3 held that Virginia failed to justify
the exclusion of qualified women from the Virginia Military Institute (VMI), a
prestigious college with a powerful alumni network that has excluded women
for 157 years.4 In a 7-1 opinion, the Court held that a state may not wholly ex-
clude women from an important and unique educational program for which
some are qualified, even if women on average are not suited or qualified for
admission.' The Court rejected Virginia's argument that men and women have
different developmental and educational needs which justify excluding women
from VMI and segregating them in a separate and non-military "leadership"
program at Mary Baldwin College, a private women's college.6 The Citadel, the
only other all-male public college, conceded defeat in its battle to preserve its all-
male tradition immediately after the decision was announced; VMI followed suit
three months later.7

Less than one month after the Supreme Court held that VMI's gender-based
admission policy violated the Equal Protection Clause, public school officials in
New York City announced their decision to open a new public school for girls in
September 1996.8 The school, named the Young Women's Leadership School
(YWLS), was proposed and developed by Ann Rubenstein Tisch, a prominent
philanthropist and former television reporter, with the support of a conservative
educational thinktank, the Manhattan Institute for Educational Innovation, well
known for its support of school vouchers and other efforts to privatize public
schools.9

* Instructor, New York University School of Law. The author represented Shannon Faulkner

in The Citadel litigation.
1. 347 U.S. 483 (1954).
2. U.S. CONST. amend. XIV, § 1.
3. United States v. Virginia, 116 S. Ct. 2264,2287 (1996) [hereinafter VMJ V1.
4. See id. at 2284.
5. See id. at 2282-86.
6. See id. at 2279-82.
7. See Mike Allen, Defiant V.M.L to Admit Women, But Will Not Ease Rules for Them, N.Y. TIMES,

Sept. 22,1996, at Al.
8. See Jacques Steinberg, Central Board Backs All-Girls School, N.Y. TIMES, Aug. 22, 1996, at B3.
9. See id. Ms. Tisch and her husband reportedly have not donated any funds for the school, but
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The argument in favor of single-sex schools for girls seeks to distinguish all-
female schools, which many claim serve a compensatory purpose, from all-male
schools. Unlike Brown, VMI did not consider whether the separate but equal
doctrine from Plessy v. Ferguson"0 was nevertheless constitutional when applied
to schools segregated by sex. Advocates of single-sex schools for women argue
that VMI and The Citadel unlawfully denied women access to unique opportu-
nities based upon traditional beliefs that women are not suited for the military,"
but all-female schools maximize the learning environment for young girls,
whom they claim learn better in single-sex schools.'2

While the existence of a "chilly classroom"' 3 denies many girls equal edu-
cational opportunity, the decision to resegregate public schools is neither a con-
stitutional nor a desirable remedy. While the Supreme Court suggested in dicta
in VMI that certain women's colleges might be justified under a compensatory
rationale, 4 it also held that a state may not exclude qualified students based
upon the "average" abilities or alleged needs of male and female students. As
the Supreme Court recognized in VMI, the arguments for single-sex schools rest
upon the same gender stereotypes and generalizations used throughout history
to exclude women from public education and traditionally male professions.'6
The Young Women's Leadership School is no exception. Its founders rely on the
precise stereotypes and generalizations about women as The Citadel and VMI
did:17 girls, they assert, learn differently from boys.

The segregation of public schools on the basis of gender resurrects a classi-
ficatory scheme that represents gender difference as natural and essential. State
sponsored segregation perpetuates the mistaken belief that women are inher-
ently different from men, not only in their cognitive abilities but in tempera-
ment, personality, and psychology.' 9 Unlike affirmative action plans that seek to
increase women's inclusion in the public sphere, segregating young women in
separate schools invokes the history of "separate spheres" used to restrict
women's place and opportunities in society. °

have pledged to recruit businesses, universities, and hospitals to create internships for its female stu-
dents. See id.

10. 163 U.S. 537 (1896).
11. See Brief of Twenty-Six Private Women'sColleges as Amici Curiae in Support of Petitioner at

12, VMI V, 116 S. Ct. 2264 (Nos. 94-1941,94-2107) [hereinafter Women's College Briefi.
12. See Brief Amicus Curiae of the Employment Law Center et al., VMI V, 116 S. Ct. 2264 (1996)

(Nos. 94-1941, 94-2107) (describing education programs designed for girls and women as "vehicles
for promoting full inclusion and integration....").

13. See ROBERTA M. HALL & BERNICE R. SANDLER, THE CAMPUS CLIMATE: A CHILLY ONE FOR
WOMEN 3 (1982) (describing the "chilly" climate and its effects on all students).

14. See VMI V, 116 S. Ct. at 2276-77.
15. See id. at 2280.
16. See id. at 2280-81.
17. See id.
18. See Steinberg, supra note 8, at B3 (describing research cited by the school board showing

poorer performance by girls in coeducational settings); see also discussion infra notes 43, 143-47 and
accompanying text.

19. Cf. VMI V, 116 S. Ct. at 2280-81.
20. Cf. id. at 2280; Plessy v. Ferguson, 163 U.S. 537 (1896) (holding that "separate but equal"

was constitutional with regard to race).
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To-reinforce the doctrine of separate but equal is to further entrench the cul-
tural myth of difference that renders distinctions and discrimination against
women as natural and essential.2 We are right to be concerned about the educa-
tion and welfare of our daughters. Rather than reinstate the educational segre-
gation of women, however, we should pursue educational reforms which foster
inclusion and respect, and simultaneously teach girls and boys to reject stereo-
types based on gender.

II. UNMASKING GENDER DIFFERENCE AS EXCLUSION

A. Constitutional Scrutiny of Race and Gender Based Classifications

In Brown, the Supreme Court rejected the separate but equal doctrine of
Plessy v. Ferguson,2 holding that separate schools for black children were inher-
ently unequal.23 In condemning racial segregation in education, the Court recog-
nized that classifying students based on their race reinforced their exclusion
from socioeconomic opportunities in life.24 The Court held that access to educa-
tion was critical to prepare children for success in life and was "a principal in-
strument in awakening the child to cultural values, in preparing him for later
professional training, and in helping him to adjust normally to his environ-
ment."25 In addition to denying black children equal opportunity, the process of
racial segregation "generates a feeling of inferiority as to their status in the
community that may affect their hearts and minds in a way unlikely ever to be
undone."26 Brown recognized the power of classificatory schemes to distinguish
and stigmatize racial minorities and to perpetuate the exclusion of persons of
color from social institutions, such as public education, which are gatekeepers
for social and economic opportunity. 27

Unlike racial classifications, gender classifications have not been treated by
the courts as inherently suspect. While Brown held that racially segregated
public schools violate the Equal Protection Clause 29 under the highest level of
scrutiny known as strict scrutiny, the Supreme Court has not held that single-sex
schools' must meet this tough standard. In its 1982 decision in Mississippi
University for Women v. Hogan,3° the Supreme Court considered whether the ex-
clusion of men from an all-female nursing school violated the Equal Protection
Clause. Hogan held that a state may segregate public educational programs on

21. Cf. VMI V, 116 S. Ct. at 2279 (discussing the district court's findings of "gender based de-
velopmental differences.").

22. 163 U.S. 537 (1896).

23. See Brown v. Board of Educ., 347 U.S. 483, 495 (1954).
24. See id. at 493-94.
25. Id. at 493.
26. ld. at 494.
27. See id. at 493.
28. If a classification is inherently suspect it is subject to strict scrutiny. See William Henry

Hurd, Gone with the Wind? VMI's Loss and the Future of Single-Sex Public Education, 4 DUKE J. GENDER
L. & POL'Y 27, n.29 (1997) (describing the three levels of constitutional scrutiny for equal protection:
rational basis, intermediate scrutiny, and strict scrutiny).

29. U.S. CONST. amend. XIV, § 1.

30. 458 U.S. 718 (1982).
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the basis of gender so long as a state proves an "exceedingly persuasive justifi-
cation" to justify differential treatment based on sex.3' While a gender classifica-
tion cannot be based on overly broad stereotypes or generalizations, the Court
held that a gender classification that is substantially related to a "benign, com-
pensatory purpose" might survive scrutiny.2 In the case of Mississippi
University for Women's (MUW) female nursing school, however, the Court held
that Mississippi had not proven that the exclusion of men from a nursing school
served such a compensatory purpose.33 Justice Sandra Day O'Connor, writing for
the majority, concluded that women were overrepresented in the nursing pro-
fession and that Mississippi had failed to show that, at the time that MUW
opened, women lacked opportunities to obtain training or leadership positions
in nursing, or that currently women were deprived of such opportunities. The
Court concluded that MUW's single-sex policy did not compensate for discrimi-
natory gender barriers, but perpetuated the stereotype that women were better
suited for nursing than men."

The Court's failure to treat classifications based on gender the same as
those based on race contradicted its explicit and repeated recognition of the
similarity in the historical exclusion of both groups. The Supreme Court first
recognized the history of discrimination against women in 1973, in Frontiero v.
Richardson: 3

[T]hroughout much of the 19th century the position of women in our society
was, in many respects, comparable to that of blacks under the pre-Civil War
slave codes. Neither slaves nor women could hold office, serve on juries, or
bring suit in their own names, and married women traditionally were denied
the legal capacity to hold or convey property or to serve as legal guardians of
their own children. And although blacks were guaranteed the right to vote in
1870, women were denied even that right-which is itself "preservative of other
basic civil and political rights"-until adoption of the Nineteenth Amendment
half a century later.37

However, in applying the rational basis test for classifications based on
gender, the courts upheld a host of discriminatory state policies, including laws

31. See id. at 724; see also Cynthia Fuchs Epstein, The Myths and Justfcations of Sex Segregation in
Higher Education: VMI and The Citadel, 4 DUKE J. GENDER L. & POL'Y 101, 105 n.31 (1997).

32. See 458 U.S. at 728 (citation omitted).
33. See id. at 729.
34. See id.
35. See id. at 729-30.
36. 411 U.S. 677,685 (1973) (citation omitted).
37. Id. at 685.
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that excluded women from, among other things, practicing law and serving on
juries.39

Two years earlier, the Supreme Court had raised the level of scrutiny for
gender classifications in Reed v. Reed.4° This heightened level of scrutiny, now
known as intermediate scrutiny, was still an easier test than strict scrutiny used
for racial classification. In Reed v. Reed, the court held that a state must demon-
strate that a sex-based classification is substantially related to an important state
purpose. 4 The Supreme Court did not explain its reasons for subjecting gender
classifications to less scrutiny than racial classifications, leading to widespread
criticism by courts and commentators alike that intermediate scrutiny is inde-
terminate.4 Absent judicial gloss, many lower courts have interpreted interme-
diate scrutiny to reflect the Court's judgment that there are fundamental differ-
ences between men and women that justify more deferential review than racial
classifications.

B. Gender Classifications in VMI and The Citadel

In defending its historical exclusion of women, VMI justified denying
women access to its valuable and important educational program by construct-
ing its argument around the same myth of difference relied upon in Bradwell and
other pre-Reed cases.43 VMI and The Citadel were the only remaining public col-

38. See Bradwell v. State, 83 U.S. (16 Wall.) 130 (1872). Justice Bradley concurred in the Court's de-
cision upholding the exclusion of women from the practice of law, finding that:

The natural and proper timidity and delicacy which belongs to the female sex evidently
unfits it for many of the occupations of civil life .... The paramount destiny and mission
of woman are to fulfill the noble and benign offices of wife and mother. This is the law of
the Creator.

Id. at 141 (Bradley, J., concurring). By rationalizing the exclusion of women based upon their assumed
attributes and different roles as wife and mother, this "attitude of 'romantic paternalism' ... put
women, not on a pedestal, but in a cage." Frontiero, 411 U.S. at 684 (citation omitted).

39. See Strauder v. West Va., 100 U.S. 303 (1880). In Strauder, the Supreme Court held that the ex-
clusion of African American men from juries violated the Fourteenth Amendment, but emphasized that
a state "may confine the selection [of jurors] to males ...." Id. at 310. Under English common law,
women were excluded from juries under "the doctrine of propter defectum sexus, literally, the 'defect of
sex."' J.E.B. v. Alabama, 511 U.S. 127, 132 (1994) (citation omitted). American courts that excluded
women held that women were "too fragile and virginal to withstand the polluted courtroom atmos-
phere." See Bailey v. State, 219 S.W.2d 424, 428 (Ark. 1949) ("Criminal court trials often involve testi-
mony of the foulest kind, and they sometimes require consideration of indecent conduct, the use of
filthy and loathsome words, references to intimate sex relationships, and other elements that would
prove humiliating, embarrassing and degrading to a lady.").

40. 404 U.S. 71 (1971).
41. See id. at 76 ("A classification 'must be reasonable, not arbitrary, and must rest upon some

ground of difference having a fair and substantial relation to the object of the legislation, so that all per-
sons similarly circumstanced shall be treated alike."') (citation omitted).

42. See, e.g., DEBORAH L. RHODE, JUSTICE AND GENDER SEX DISCRIMINATION AND THE LAW 91 (1989)
("The doctrinal legacy of the 1970s is an intermediate standard that recognizes the legitimacy of some
gender classifications without a theory about which are legitimate and why.").

43. The United States filed suit against VMI and the Commonwealth of Virginia in 1990, alleging
that VMI's male-only admissions policy violated the Equal Protection Clause of the Fourteenth
Amendment. See United States v. Virginia, 766 F. Supp. 1407 (W.D. Va. 1991), vacated, 976 F.2d 890 (4th
Cir. 1992), on remand, 852 F. Supp. 471 (W.D. Va. 1994), affd, 44 F.3d 1229 (4th Cir. 1995), rev'd, 116 S. Ct.
2264 (1996) [hereinafter VMI I].
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leges in the United States that offered either a military-style or males-only edu-
cation." VMI and The Citadel cadets live in barracks in a military-style environ-
ment, similar to the federal service academies, which subjects cadets to mental

stress, physical rigor, lack of privacy, and a stringent honor code.45 Both VMI and
The Citadel occupy a unique place in Southern history and culture. The Citadel
was founded before the Civil War to protect white society from slave revolts.4

VMI cadets fought federal troops in the Civil War at New Market, Virginia.47

VMI and The Citadel offer their male graduates access to a host of socioeco-
nomic and political opportunities through their powerful alumni networks,
which boast military generals, prominent politicians, and business leaders.48

Unlike MUW, VMI did not claim that its exclusionary policy served a com-
pensatory purpose. Relying largely on theories of difference espoused by some
feminists, VMI constructed its defense around the myth of gender difference. 49

VMI and The Citadel both bolstered their respective claims of difference-° with
the research and literature of prominent feminist social scientists,5 such as Carol
Gilligan, who posits that men and women have different styles of moral reason-
ing and thinking.52 Feminist attempts to celebrate the stereotypical attributes of
gender assigned to females thus were co-opted by defendants who sought to
deny women equal access and opportunity. Their experts testified that funda-
mental physical, psychological, and developmental differences between men
and women make VMI's military-style, education inappropriate for most
women.5 3 These "physiological and sociological differences" between men and
women are "real" and "not stereotypes."5 4 VMI's experts argued that college age
men have more self confidence than college age women, tend toward more im-
pulsive and risk taking behavior, and need a more structured and competitive
learning environment.! Women, however, are "more nurturing and concerned'
with relationships than men, who are concerned with formal rules and author-
ity."5 6 According to The Citadel's argument, "men are significantly more com-

44. See 2 Soldiers' Daughters to Enter Citadel, N.Y. TIMES, Aug. 5, 1996, at A9.
45. See VMI V, 116 S. Ct. at 2270; Faulkner v. Jones, 10 F.3d 226, 236 (4th Cir. 1993) ("The Citadel

provides a remarkably similar, if not identical, program [to VMII's].").
46. See Susan Faludi, The Naked Citadel, NEW YORKER, Sept. 1994, at 62, 66. (discussing The

Citadel's military tradition and culture).
47. See United States v. Virginia, 976 F.2d 890, 892 (4th Cir. 1992) [hereinafter VMI If.
48. See VMI V, 116 S. Ct. at 2285; see also Valorie K. Vojdik, At War: Narrative Tactics in The Citadel

and VMI Litigation, 19 HARV. WOMEN'S L.J. 1, 1 (1996).
49. See Deposition of Carol Gilligan at 1-3, Johnson v. Jones, 42 F.3d 1385 (4th Cir. 1994) No.

2:92-1674-2 (D.S.C.) (Jan. 7,1993) (No. 2:92-1674-2).
50. See id.
51. See Vojdik, supra note 48.
52. See, e.g., CAROL GILLIGAN, IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY AND WOMEN'S

DEVELOPMENT 22 (1982) ("Given the differences in women's conceptions of self and morality,
women bring to the life cycle a different point of view and order human experience in terms of dif-
ferent priorities.").

53. See VMI V, 116 S. Ct. at 2283-84.
54. Id.
55. See Vojdik, supra note 48, at 6 n.38 (citations omitted).
56. Id. at 6.
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petitive and aggressive; women place much greater emphasis on relationships
and cooperation," and "men display the trait of dominance more than women."

As a result of these gender differences, the defendants argued, women
were not suited to the stressful military-style education offered at VMI (or The
Citadel for that matter), which was "not designed to accommodate the devel-
opimental needs of the vast majority of college age women."57 The Citadel
claimed that "[aidversative instructional techniques are not optimal for instilling
confidence in college age women and maximizing their potential.""' In fact, The
Citadel claimed that its system of education "would not be optimal for even the
most aggressive and competitive women in the country." 9 The Citadel con-
cluded that "[flor most girls and women, The Citadel's system of ritualistic dis-
cipline and experiences would be meaningless."'° The VMI experts urged that
"[gliven these developmental differences females and males characteristically
learn differently." 6' They explained that "[miales tend to need an environment of
adversativeness or ritual combat in which the teacher is a disciplinarian and a
worthy competitor."62 On the other hand, "[flemales tend to thrive in a coopera-
tive atmosphere in which the teacher is emotionally connected with the stu-
dents."63 It was argued that the "nature of an experience that is growth-
producing for a number of women is one that is supportive, is one that empha-
sizes positive motivation."6'

Along with invoking the myth of gender difference, both VMI and The
Citadel denied that their arbitrary exclusion of women discriminated against
women.65 VMI attempted to mask its exclusion of women by redefining itself as a
single-sex college rather than a traditional male military college,66 ignoring the
unique history and place in Southern society and tradition that VMI.holds.67 The
VMI experts argued that single-sex education is extremely beneficial for both
men and women because of the ability to work "without the intrusion of any
sexual tension," and because "[s]tudents of both sexes become more academi-
cally involved, interact with faculty frequently, show larger increases in intel-
lectual self-esteem and are more satisfied with practically all aspects of college
experience. " Echoing the claims of supporters of women's schools, VMI argued
that all-female schools "increase the chances that women will obtain positions of
leadership, complete the baccalaureate degree, and aspire to higher degrees,"

57. See Citadel Defendants' Proposed Findings of Fact at 45, Faulkner v. Jones , 858 F. Supp 552
(D.S.C. 1994) (No. 2:93-488-2) [hereinafter Proposed Findings of Fact].

58. Id. at 51.
59. Id. at 52.
60. Id. at 53.
61. VMI 1, 766 F. Supp. at 1434.
62. Id.

63. Id.
64. Id.
65. See id. at 1412-14; Faulkner v. Jones, 858 F. Supp. 552, 554-55 (D.S.C. 1994), aff'd in part,

modified in part, 51 F.3d 440 (4th Cir. 1995), cert. denied, 116 S. Ct. 352 (1996).

66. See VMI 1 766 F. Supp. at 1415.
67. Id. at 1434.
68. Id. at 1435.
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behavior observed in girls' schools occurred in only two of seven schools, which
were not very demanding academically, the assumption that girls' schools are
free of sexism is unwarranted.2 2

Whether YWLS, or any single-sex school for girls, can demonstrate that it is
likely to enhance girls' performance as compared to coeducational schools re-
mains to be seen. What is clear, however, is that it is not the only method of im-
proving gender equity and performance in schools. There is evidence that girls'
interest in math and science can be improved by a variety of interventions, in-
cluding career conferences focusing on math and science, summer math and sci-
ence programs, and residential science institutes for girls.5 3 For example, the
AAUW report says that a group of "average" minority junior high school girls
who attended a four-week summer program on math and science "increased
their math and science course-taking plans an average of forty percent."2 4 An-
other study evaluated the effect of a one-day career conference and found that
"six months after attending the conference, girls' math and science career inter-
ests and course-taking plans were higher than they were prior to the confer-
ence.

,,5s

In addition to special interventions, simple teaching techniques can dra-
matically improve gender equity in the classroom. Education experts have de-
veloped a range of recommendations and techniques that teachers can employ to
treat boys and girls more equally in the classroom: for example, pausing before
calling on students, which encourages girls to volunteer, or advising students to
take a minute to consider a question before responding, which similarly in-

256creases girls' participation.
Given the availability of successful alternatives to single-sex schools, it is

difficult to argue persuasively that the state must resort to segregating girls in
order to offer them an education free of discrimination. The problem is not with
the girls; the problem is with the classroom and the school system. As argued
below, to segregate girls is to give up on them and to send the message that the
responsible adults in society are unable (or unwilling) to prevent discrimination
in our public schools. That is very disempowering indeed.

D. Compensatory Measures or Reversion to Traditional Gender Norms?

While many question the effectiveness of assimilation as a tactic for equal-
ity, the decisions to fund single-sex programs for women at Mary Baldwin and
Converse Colleges, and to create a new girls' school in Harlem, did not result
from informed debate or a genuine concern about achieving gender equity, but
from private organizations and individuals with conservative social agendas.
While Virginia and South Carolina claimed that their leadership programs were
designed to provide women with a superior education,2 7 the programs were

252. See id. at 44.
253. See AAUW REPORT, supra note 166, at 29.
254. See id.
255. Id.
256. See SANDLER ET AL., supra note 150, at 75-86.
257. Brief Amici Curiae for the State of South Carolina et al. at 19-20, VMI V, 116 S Ct. 2264

(1996) (Nos. 94-1941) [hereinafter The Citadel Brief].
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actually designed to rescue VMI and The Citadel from court decisions finding an
equal protection violation. Both programs were based upon, and reinforced, tra-
ditional gender norms. Like the leadership programs at Mary Baldwin and
Converse College, supporters of YWLS likewise assume that women have dif-
ferent educational needs that are better served in a supportive and nurturing
educational environment98 While public officials now defend the school under a
compensatory rationale, there is little evidence that this is the true purpose of
the school.

The move to reinstitute single-sex education in New York City did not
originate with elected officials, but with a well funded, conservative thinktank
with a political agenda of privatizing schools.2  Consideration of the compli-
cated issues raised by single-sex education for women should include the con-
vergence of interests that these gender classifications serve. The role of the
Manhattan Institute in formulating and advocating YWLS likewise raises sub-
stantial questions about the propriety of state officials using private funds and
resources donated by private interests who seek to resurrect single-sex educa-
tion to further traditional gender norms. Education falls within the province of
state and local authorities, who are supposedly able to represent the interests
and needs of their constituents. Virginia and South Carolina argued that states
should be free to determine how best to meet the education needs of their citi-
zens, and to exercise their discretion in how to use limited funds to offer a range
of education programs that best meets the needs of most students.26' In this
world of states' rights, education systems are described as smorgasbords of
choice and diversity. When a private donor earmarks certain funds or resources
for a particular education program, however, there is danger that the state may
make education policy decisions that are not based on the best interests of the
community, but on the agenda of private interests. In reality, the power of influ-
ential and wealthy private interests to advance their political agenda at the ex-
pense of the education interests of minority groups can be substantial.

Private funding of programs that improve access of all students to a high
quality education may be relatively benign. However, private funding of pro-
grams that are targeted to benefit certain groups of students should be scruti-
nized to insure that the program does not reinforce existing inequalities. The
VMI and Citadel cases illustrate the danger of permitting states to use private
funds to preserve single-sex education for men only. The defense of these all-
male institutions was subsidized by their alumni, who contributed millions of
dollars to preserve their all-male status.26 After the Fourth Circuit held that VMI
and The Citadel must remedy their unlawful exclusion of women, 2

6 alumni
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reached deep into their pockets and committed millions more to create the
"leadership" programs for women at Mary Baldwin and Converse Colleges64

Following the announcement of the creation of YWLS, a wake of public
controversy ensued, prompting the New York City Board of Education to
schedule a public hearing to discuss the proposal." The hearing was held just
days after the plans became public, with scant time to meaningfully assess the
need or desirability for a public girls' program. In response to complaints by
civil rights organizations that VMI prohibits public single-sex schools, school of-
ficials defended the school's exclusionary policy by asserting that girls in single-
sex schools perform better in math and science than girls in coeducational
schools.2' The Board of Education, under the leadership of a Republican mayor
who proposed three weeks later to send public schoolchildren to Catholic
schools, endorsed the plan and voted to expand it into an all-girls' high school

167over the next few years.
The New York Civil Liberties Union (NYCLU), NOW, and the Coalition for

Civil Rights, responded by filing an administrative complaint with the federal
Department of Education in September challenging the all-female school."
Echoing Justice Scalia's dissent in VMI, these civil rights organizations claim that
VMI prohibits single-sex education.269 Their administrative complaint alleged
that the school violated Title IX's7° prohibition against the creation of new sin-
gle-sex schools or programs.22 ' It further alleged that the Board of Education did
not create the girls-only school to serve a compensatory purpose and that the
Board was seeking to exclude boys solely on the basis of gender.

The announcement of the establishment of YWLS has sparked a heated
controversy over whether, under VMI, states may or should offer single-sex
primary or secondary schools for girls for the ostensible purpose of improving
their educational experience. Contrary to the dire predictions of the defendants,
the Court did not hold in VMI that single-sex education is per se unconstitu-
tional, nor ensure that it is "functionally dead. ' 73

While VMI does not per se prohibit public girls' schools, it is nevertheless
doubtful that New York school officials will be able to demonstrate that public
schools for girls serve an "exceedingly persuasive justification."2 74 Under VMI
and Hogan, the "mere recitation of a benign [or] compensatory purpose" or other
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governmental objective will not be accepted at face value." Courts must exam-
ine the facts to determine whether the proffered justification is the actual pur-
pose of the single-sex program.2 76 In this case, it is not clear that New York City
school officials agreed to create YWLS to redress past discrimination in public
education. From the beginning, the proposal and plans for the girls' school were
withheld from the public, making it difficult to determine the actual purpose of
the school. While school officials now claim that the school seeks to improve
girls' performance in math and science,2" there is no evidence that this was the
actual purpose of the school rather than a post hoc rationalization in the face of
threatened litigation by the NYCLU and NOW.

Before filing the complaint with the Department of Education, the NYCLU
and NOW wrote to the Board of Education to advise it that they considered the
school in violation of Title IX2 as well as the Supreme Court's decision in VMI,
which the NYCLU and NOW construed to prohibit public single-sex schools for
women as well as for men.27 In response to the NYCLU and NOW letter, counsel
for the Board of Education stated that neither the Chancellor nor the Board had
made a final determination regarding the creation of the girls' school.m The
Board's counsel disagreed, however, that VMI or Hogan would prohibit the
creation of the school.2 The letter does not assert that the school is intended to
serve a remedial or compensatory objective.22

After the NYCLU and NOW filed their administrative complaint, the Board
of Education for the first time advised the press that the girls' school was in-
tended to benefit girls, whom it claimed perform better in math and science if
boys are not in the same classroom. The Board cited general research (which it
did not identify) which purportedly shows that some girls do not perform as
well, or participate as much, in coeducational classrooms. 23 The Board also
claimed that the fifty-student class for YWLS had already been filled for Fall
1996.284 While the school stated that it would accept applications from boys, the
Board "reserved" a decision on whether to admit boys in the future.28

The Board of Education never sought the advice or counsel of the Chancel-
lor of Education's Task Force on Sex Equity in New York Schools, which has
been monitoring gender equity in the public schools since 1983.2 6 The Task Force
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issued a report on the status of girls' achievement in 1994 which included a
number of recommendations to the Board of Education for improving gender
equity. 87 None of the recommendations included offering girls single-sex educa-
tion.288 The Task Force proposed, for example, that teachers receive training in
pedagogical methods to use in the classroom to promote girls' participation and
achievement.289 Moreover, in 1995, the Board refused to approve $500,000 to
fund junior varsity athletics for girls in New York City schools, despite the con-
sensus among experts that participation in athletics has a positive effect on girls'
self-esteem and confidence.2

' The Board also refused to require its teachers and
administrators to receive training in nondiscrimination and equal opportunity
regulations, training which federal regulations specify as mandatory.29 ' The
Board's previous lack of commitment to issues of gender equity and improving
the quality of girls' education undercuts its recent attempt to justify the girls-
only school as compensatory.

The mission and curriculum of the school is also not consistent with an at-
tempt to provide disadvantaged girls remedial education in math or science. A
document entitled The Young Women's Leadership School in Community District 4,
prepared prior to July 16, 1996, describes the goals and methodology of the girls'
school.292 As described in the document, the school does not reflect any compen-
satory purpose or plan for improving girls' underperformance in science and
math.293 Rather, the school purports to address the "complexities" of modem life
through a demanding and rigorous curriculum.294 The document claims that
"[o]ur society is changing in ways that are unprecedented; children are subject to
influences that did not even exist in previous generations. It is clearly a time
when schools need to redefine the ways in which they prepare our young
women to thrive amid the complexities of modem life." 295 The document does
not identify these "influences" or "complexities" of modern life. The description
of the school also does not suggest that its mission is to improve the girls' aca-
demic performance or to rectify past discrimination against young women in co-
educational schools. The document instead repeatedly refers to the need for
challenging and demanding curricula to prepare students for college and to
"instill in the students the characteristics of intellect and spirit that will make
them leaders of their generations."2 6 The document claims that the girls' school
will offer a "demanding course of study in the middle school (grades seven and
eight) which will expose students to a broad knowledge base and prepare them
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for the scholastic commitments expected in our college preparatory upper school
(grades nine through twelve).2 97 The document states that the school will offer
"advanced study," including advanced placement courses, in its high school
program, "a time when academic expectations are at their most unyielding."298

Admission to the high school is not automatic; a student must "fulfill stringent
requirements" before being admitted.299

As described in the document, the school does not purport to address any
special or unique needs of young women. Instead, it will "attend to the devel-
opmental needs specific to pre and early adolescents" and seek to "capitalize on
the intellectual curiosity and the creative spirit which are inherent in every-
one."3 The curriculum appears no different than one would expect at an inde-
pendent private school.

While the city now asserts that the school will focus on math and science,
the document does not emphasize either subject or describe any plans for how to
improve girls' interest in these subjects. Instead, the curriculum appears oriented
to the liberal arts and fine arts. For example, the middle school will offer studies
in "the liberal arts, literature, social sciences, mathematics, science, library sci-
ence, computer, health, visual arts, music, drama, and physical education."30'
The document does not offer any details about the math or science offerings; in-
stead, it describes the role of culture and art. It explains that the school "will
make frequent use of New York City's cultural resources," offer advanced study
in "all academic, artistic, and physical disciplines," and offer high school stu-
dents "the opportunity to perform and assist in two major theater productions
each year."'32

While the school will offer and encourage students to participate in extra-
curricular activities, there are no stated plans to offer any math or science clubs
or interest groups except a computer club for middle school students.3°3 Instead,
its offerings include such activities as a literary magazine, social action commit-
tee, and drama club.3 High school students are required to perform sixty hours
of community service and will be placed in settings such as health care facilities,
hospitals, "medicine scientific research institutions," parks departments, and
universities and colleges. 305

In addition to emphasizing academics, the school for girls will offer its stu-
dents access to unique and valuable resources. The faculty will for the most part
have advanced degrees, in both the field of education and in their own disci-
plines. 30 The school will offer "a project-oriented curriculum which enables
[students] to apply facts and concepts so that knowledge is lively and has pur-
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pose,"307 classes that are "discussion based rather than teacher dominated,""
and individual weekly conferences with a faculty advisor.3' Quite obviously,
these features are beneficial for all students, rather than just girls. Based on this
description, the girls' school seems more like a highly selective private school on
the Upper East Side of Manhattan rather than a public school for minority fe-
males in Harlem which is committed to a math and science centered curriculum.

IV. CONCLUSION

The battle for gender equity in our public schools is essential to assure
women access to social and economic power. Public education not only teaches
skills that are essential for later success, but shapes our daughters' sense of
identity and self-agency while transmitting cultural norms and values. Histori-
cally, states have excluded women from public and higher education, enforcing
traditional gender norms that barred women from the public sphere.1 0 That dis-
crimination against women still exists in coeducational schools is not surprising,
especially in light of the power of education to awaken the minds and aspira-
tions of students.

In our haste to remedy the chilly classroom environment that faces many of
our daughters,3 ' however, we should be wary of reinvoking essentialist notions
of men and women that historically have been used to justify state enforced
separation of women in education. Rather than seek to create a truly inclusive
educational system, proponents of single-sex schools seek to resurrect a classifi-
catory scheme that mirrors the benevolent paternalism of the last century.3'2 Seg-
regation of students based on their sex is not a new idea, but is a return to the
past when the state used its coercive power to enforce traditional gender roles
and norms.

Every female student has the right to be free from discriminatory treatment
and the right to expect that society will insist that those in charge of the class-
room-teachers and administrators alike-will enforce that right. There is no
conclusive evidence that segregating women in separate schools will improve
their educational achievement. Segregated schools are not culturally neutral;
separate but equal historically has been a code for inferiority. Single-sex schools
for girls will not eliminate discriminatory treatment in coeducational schools nor
help male students overcome harmful stereotypes about the roles and abilities of
women. In contrast, there are a host of educational reforms which advance gen-
der equity by fostering true inclusion, while simultaneously reinforcing the
value of diversity in our culture. Rather than embrace an exclusionary practice
from the past in the name of reform, we should demand that our tax dollars be
spent to remedy gender inequity and teach our students that we will not tolerate
discrimination.
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