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A RESPONSE TO PROFESSOR FITZPATRICK:
THE REST OF THE STORY

PENNY J.WHITE" & MALIA REDDICK"

In his essa¥lection as Appointment: The Tennessee Plan Rebenes]
Professor Brian T. Fitzpatrick contends that Tesee's selection and retention
method for appellate court judges is both uncamtitital and unmeritorious.
This Essay responds to those claims. Part | wi#lpond to Professor
Fitzpatrick’'s claim that the Tennessee Plan is nstitutional; Part Il will
respond to his claim that the Plan is not fulfdlithe purposes which led the
Tennessee legislature, in its wisdom, to adopt it.

It is impossible, or at least disingenuous, to oesbto Professor
Fitzpatrick's essay without highlighting a multigidf significant omissions that
must be considered to fairly evaluate either thestitutionality or the merit of
the Tennessee Plan. The essay exhibits a chekipgitendencithroughout
that prompts memories of Paul Harvey's favorite:litAnd now you know the
rest of the story.” This response will complete $tory, mindful that “history is
the witness that testifies to the passing of tiilndlumines reality, vitalizes
memory, provides guidance in daily life, and bringgtidings of antiquity®

*  Professor of Law and Director, Center for Advocacg Dispute Resolution, University
of Tennessee College of Law; former Co-Chair offteenessee Judicial Performance Guidelines
Committee; author of Part | of this Essay.

+ Ph.D., Michigan State University; Director of Ras#h and Programs at the American
Judicature Society, a national nonpartisan orgéaizdedicated to maintaining the independence
and integrity of the courts and increasing pultiderstanding of the justice system; author of Part
Il of this Essay.

1. The Tennessee General Assembly failed to padsdislation necessary to continue the
Tennessee Plan before it adjourned in May 2008.

2. For example, Professor Fitzpatrick begins & by suggesting that the Tennessee
General Assembly’s decision to move to a meritctiele system for appellate judges was a
response to changes in other states. Brian pdiizk,Election as Appointment: The Tennessee
Plan Reconsidered’5 TENN. L. Rev. 473, 473 (2008). This suggestion ignores thdadyof
circumstances that led to the 1971 legislatiBre infratext accompanying notes 66—77. Before
the close of the second paragraph, the essay origiafthe reader on the mechanics of the
Tennessee Plan, describing it as marred in consyyvand stating, without attribution, that “many
people doubt” whether it has accomplished its psepo Fitzpatricksupra at 473. These
propositions, even when addressed in more dethikibody of the essay, create an incomplete and,
unfortunately, misleading description of the isstines the Professor undertakes to address.

3. QCERO, PROPUBLIO SESTIO.
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502 TENNESSEE LAW REVIEW [Vol. 75:501

I. AN ANALYSIS OFTENNESSEEHISTORY, FUNDAMENTAL PRINCIPLES AND
THE CONSTITUTIONALITY OF THE TENNESSEEPLAN

Before responding to the essay's three specificllaiges to the
constitutionality of the Tennessee Plan, we willdads two essential
cornerstones absent from its analysis. The figsthe historic role of the
Tennessee legislature in judicial selection; theosé are the fundamental
principles of statutory construction and constitoél interpretation.

A. The Tennessee Legislature’s Historic Role incladSelection

Professor Fitzpatrick’'s essay begins by suggestaig ennessee simply fell
in line with other states in the 1970s to move fieomelective to an appointive
system of judicial selection for appellate coudgas: While the article does
briefly acknowledge that the legislature electedgps for the first half of
Tennessee’s histonyit does not recognize the continued integral tioée the
Tennessee legislature would play in judicial mattédescribed as “preeminent,”
the first Tennessee legislature was granted thepmrelect most state officérs.
That the legislature would also control the catf the courts and the selection
of judges was never doubted.

1. The Constitution of 1796

As historians have noted, any discussion of Tem@essconstitutional
history must begin with a discussion of North Cimagk constitutional history.
This is because Tennessee “as the daughter of Ratblina, quite naturally
adopted the judicial system of the Mother St&t&imilar to most of the original
states, the North Carolina legislature controlled $tate, choosing both the
governor (described as “little more than a depecylefthe Iegislature%)and the
judges™® The early constitutions of North Carolina and fessee therefore

4. Fitzpatricksupranote 2, at 473.

5. Id. at478-79.

6. N. Houston Parkgudicial Selection—The Tennessee Experienddem. St. U. L.
Rev. 615, 619 (1977).

7. LEwisSL. LASKA, THE TENNESSEESTATE CONSTITUTION: A REFERENCEGUIDE 2 (1990).

8. SAMUEL C.WILLIAMS , PHASES OF THEHISTORY OF THESUPREMECOURT OFTENNESSEE
5(1944). Itis surmised that Tennessee’s frotgaders chose to follow the North Carolina model
in order to add “respectability” to their sepatatimovement. Parksupranote 6, at 619.

9. WALLACE MCCLURE, STATE CONSTITUTION-MAKING WITH ESPECIAL REFERENCE TO
TENNESSEE33-35 (1916)seeTENN. CoNsT. art. Il, 8 2 (1796) (“The governor shall be chrolsg
the electors of the members of the general assembly).

10. McCLURE, supranote 9, at 35.
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provided for the legislative election of judgésind left “the establishment of
courts entirely to the legislatur&”Both constitutions contained sections which
were entitled “Election of Judges,” and both preddfor these judicial
“elections” by joint ballot of the two houses oétBeneral Assembly. From its
initial use in Tennessee’s first constitution, ward “elect” has maintained a
broad and generic meanifiy.

Tennessee’s first constitution, adopted in 179&ngd judicial power to the
courts, but retained for the legislature all poweiestablish courts, set their
jurisdiction, and determine the methods for theea®n of judges® This
legislative preeminence was consistent with theehoftthe times in which most
governmental power was entrusted to a legislatodyl® It follows that the
legislature would be entrusted to elect the judcta

11. The original draft of the 1796 constitutiortlirded the creation of a constitutional
superior court comprised of three judges. Thisii@nt departure from the North Carolina model
was not adopted. o3HUA W. CALDWELL, STUDIES IN THE CONSTITUTIONAL HISTORY OF
TENNESSEE149(2d ed. 1907). Rather, the 1796 Tennessee Cditstitprovided that “[tlhe
judicial power of the state shall be vested in ssugberior and inferior courts of law and equity, as
the legislature shall, from time to time, directastablish.” ENN. CoNST. art. V, § 1 (1796).

12. CALDWELL, supranote 11, at 149.

13. TENN.ConsT. art. V, § 2 (1796); N.GConsT. art. Xl (1776);seeMcCLURE, supra
note 9, at 424-25.

14. See infratext accompanying notes 26-50.

15. Se€eTENN.ConsT. art. V, 88 1-12 (1796); Lewis L. LasKehe Tennessee Constitution
in TENNESSEEGOVERNMENT AND POLITICS: DEMOCRACY IN THEV OLUNTEERSTATE 7,8 (John R.
Vile & Mark Byrnes eds., 1998); bCLURE, supranote 9, at 48 (“An article of twelve sections
defines in considerable detail the judicial syst#rthe state, but leaves the establishment of the
courts and the appointment of the judges entielpne legislature . . . ."). In his book, Joshua
Caldwell suggests that the detail contained instheral sections was more a result of oversight
than intention. When the initial proposal for treation of a superior court set forth in article V
section 1 was defeated, Caldwell asserts thatetimaining portions were “not carefully recast.”
CALDWELL, supranote 11, at 150.

16. McCLURE, supranote 9, at 138.

17. The state’s early history is replete with dolbdescriptions of judges elected by the
legislature. Because the constitution providedefection by both houses of the legislature, the
chore often involved multiple ballots and numercaisdidates. One such election, described as one
of the “hottest races in judicial annals” was th&tlustice Robert J. McKinney, an Irishman.
McKinney was elected on the seventh ballot in dggslature despite his having written a letter of
recommendation for the other candidateLlVWMs , supranote 8, at 55 n.18. Justice McKinney
was later praised as the supreme court’s bestoopimiiter, noted for his “incisive ... andica
[opinions] marked by [their] brevity and unusuarily and exactness.ld. at 56. But he was
deemed “unelectable” by the people because “habtthe parts or arts of the politiciarid.; see
also Timothy S. Huebnedudicial Independence in an Age of Democracy, Sealism, and
War, 1835-1865n A HISTORY OF THET ENNESSEESUPREMECOURT 61,8485 (James W. Ely ed.,
2002).
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2. The Creation of the Tennessee Supreme Court

The 1796 Tennessee Constitution referred to supamibinferior courts but
neither provided for a court of last resort, nomagted the existence of any
court® In fact, courts only existafl, andwhen andas longas the legislature
desired® The Tennessee Supreme Court was not created 868f° was not
given appellate jurisdiction until 18%9and did not become exclusively an
appellate court until 183%. Even then, the legislature maintained the power t
abolish the supreme court since it was not crdayetie constitutio® It was
not until 1835, when the constitution of 1834 wdsted, that the supreme
court was given constitutional stature sufficiensave it from the control of or
abolition by the legislative branéh.

3. The Constitution of 1834

Although the constitution of 1834 insured the etise of a state supreme
court, by vesting the judicial power of the statéane Supreme Court [and] in
such Inferior Courts as the Legislature shall frime to time ordain and
establish,® the legislature retained its power to elect thégas®® Using
virtually identical language to that used in thast@ution of 1796, and under the
same heading “Election of Judges,” the 1834 carisiit provided for judicial
election by “joint vote of both House&”"Immediately following that provision,
the 1834 constitution provided that “Judges of $upreme Court shall be
electedfor the term of twelve year$® Thus, the State persisted in its generic
and broad use of the term “elect.” The legislaglestion of judges to twelve-
year terms was viewed as preferable because tgegudid not have to fear
insecurity for a reasonably long peridd,hor did they have to “engage in a

18. TENN.CoNsT. art. V, § 1 (1796) (“The judicial power of thatt shall be vested in such
superior and inferior courts . . . as the legistaghall, from time to time, direct and establislsge
WILLIAMS , supranote 8, at 75.

19. TENN. ConsT. art. V, § 1 (1796) (“The judicial power shallsested in such superior
and inferior courts . . . as the legislature sl time to time, direct and establish.”).

20. Initially the Tennessee Supreme Court inclutenl members who were joined for
decision with a circuit judge who had heard theedzslow. WLLIAMS , supranote 8, at 75.

21. Id. Originally, the supreme court heard some appfeata circuit court but also
maintained original jurisdiction in other casdd.

22. Id. at 75-76.

23. Id. at 76.

24, Id. at 76-77.

25. TENN.ConsT. art. VI, § 1 (1834).

26. Id.art. VI, § 3.

27. Id. The only difference in the 1796 and 1834 prowisiis that the 1796 provision used
the phrase “joint ballot of both houses” while 834 provision used the phrase “joint vote of both
Houses.” SeeMcCLURE, supranote 9, at 424-25.

28. TENN.ConsT.art. VI, § 3 (1834) (emphasis addesheMcCLURE, supranote 9, at 424.

29. WLLiams, supranote 8, at 46. Judges were originally electétiotd their respective
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struggle for official survival [which was describas] always a bitter experience
for a judge-like judge®

Although the 1834 constitution corrected what wegarded as the “most
conspicuous deficit of the old Constitutidh"by completing the proper
distribution of governmental power into three sep@and independent branches,
it continued to assert legislative authority over tnanner and details of judicial
selection. Although five resolutions were offeidthe 1834 Constitutional
Convention to provide for the popular electionuafges, each failed in tuff.

The newly created supreme court acknowledged ¢fisddture’s control, but
exercised independence when cases required 1836, for example, the court
avowed that even though the legislature electedjutiges, it was not the
sovereign of the judiciary: “The fact that the ditasion may prescribe that the
mode of appointing the judges shall be by the lafyise does not constitute the
legislature the [courts’] constituent. . . .[T]gislature is not sovereign; . . .itis
not the constituent of the courts, nor are thegggsnts . . . ¥

4. The Constitutional Amendment of 1853

In the late 1840s the issue of judicial selectinided the two prevailing
parties, the Democrats and the Whigs. In 1849na@ssee elected Demacratic
governor William Trousdale. Trousdale advocated opopularly elected
judiciary based on the encouragement of Andrewslamrthen a United States
Congressmarff. Johnson’s support for a popularly elected judjcimas not
principled. Rather, it was purely political, basau his belief that since the
Whigs were in control, they would oppose any chahgé might reduce their
power>

When Johnson co-opted the media into the deba&tgreéframed the issue as
one involving the public’'s competency to selecirtioen judges® With the

offices during their good behavior.”EfN. ConsT. art. V, § 2 (1796).

30. WLuAvMS, supra note 8, at 46. But seeCALDWELL, supranote 11, at 149-50
(suggesting that the legislative control was beeamsst of those in attendance at the 1796
Constitutional Convention were not lawyers and weot aware of the importance of an
independent judiciary); Morton J. HorwitEthe Emergence of an Instrumental Conception of
American Law, 1780-1820n PERSPECTIVES INAMERICAN HISTORY 287, 297-98 (Donald
Fleming & Bernard Bailyn eds., 1971) (expressintgymther viewpoint, that because of the view
that common law was static, little attention waisl pa.concerns regarding judicial independence).

31. DbSHUAW. CALDWELL, STUDIES IN THECONSTITUTIONAL HISTORY OFTENNESSEELO9
(1st ed. 1895).

32. SATE OF TENNESSEE JOURNAL OF THE 1834 CONSTITUTIONAL CONVENTION OF THE
STATE OF TENNESSEE27, 34, 39, 53-54, 96-97 (1834).

33. Jones’ Heirs v. Perry, 18 Tenn. (10 Yer.)3B(1836).

34. Parkssupranote 6, at 626—28.

35. Id. (citing 1 THE PAPERS OFANDREWJOHNSON509 (L. Graf & R. Haskins, eds. 1970));
id. at 628 (“As an initial promoter of a popularlyetied judiciary, Johnson probably recognized the
change as a potential way to root more Whigs optbfic office.”).

36. Parkssupranote 6, at 627see alsdHuebnersupranote 17, 86—88.
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issue framed as one of public trust, the Whigs imedeery of opposing proposed
judicial reforms. The cross-party support and medtention led to the 1851
legislative resolution to amend the constitutibrf.hat year, both gubernatorial
candidates campaigned in favor of the amendffelnt.the summer of 185%,
the voters approved the amendment which providatittie “[jjJudges of the
Supreme Court shall be elected by the qualifieérsoof the State’’

5. The Constitution of 1870

Less than two decades later, Tennessee would akdextcomplete revision
of its constitution occasioned by the aftermatkhefCivil War, the election of
President Lincoln, and Reconstruction. The leadethe 1870 Constitutional
Convention believed that the changes they madedcexisting constitution
would be short-lived. The “nestor” of the Conventi Judge A. O. P.
Nicholson, cautioned the delegates to only do wiest absolutely necessary
because “ten years from now all this must be dgaéna™

Paying heed to Judge Nicholson’s warnings, it aptgﬂmt the delegates did
very little of consequence to the judicial artitiel870? Proposals made to
revise judicial selection, terms of office, and @aphment provisions were all
rejected”® But inserted between the two sentences of aitiGlsection 3 (the
1853 amendment that provided for the electiondd@s by the qualified voters)
was this provision: “The Legislature shall havepbgver to prescribe such rules

37. For arecord of the story of events leadinpéoamendment, see Huebrsempranote
17, at 85-89. ThMashville Uniorrailed against legislative appointment of juddigening the
process to “species of log-rolling and bargainiramt argued that an independent judiciary was
“necessary only in a monarchy . . .Id. at 86.

38. Parkssupranote 6, at 627. Under the 1834 Tennessee Cdistitgovernors were
elected for two year terms.efiN. ConsT. art. Ill, § 4 (1834).

39. The amendment was not submitted to the vorstis1853 because the constitution
required that amendments be passed by two-thirdeeofotes of two subsequent legislative
sessions before being submitted to the voteENTCONST. art. XI, § 3 (1834).

40. TeNN.ConsT. art. VI, § 3 (as amended in 1853); Laskapranote 15, at 9.

41. CALDWELL, supranote 11, at 300. Some commentators suggest ity of the
[changes] deal with matters which are proper stbjet legislation, and not of constitutional
regulation. . . . [T]hey are provisions which are mmuch dignified by places in the organic law and
should be relegated to their proper rank, as stdu@iLbwELL , supranote 31, at 152-55 (listing
article VI's changes as to the election and ag@sgles as among the “unimportant” amendments
better left to legislative acts).

42. The 1870 Constitutional Convention has beestriteed as a “political expedient,
designed to restore to citizenship and to the mastaffairs, the majority of the white votersioé
State, who had been disenfranchised by a minaaitty pvhich the war had placed in power.”
CALDWELL, supranote 31, at 147.

43. During the debates, some members suggestatiffagences between the function and
locations of trial and appellate court judges miggh& legitimate basis for differentiation in stidec
methods.SeeSTATE OF TENNESSEE JOURNAL OF THE1870CONSTITUTIONAL CONVENTION OF THE
STATE OF TENNESSEEL124 (1870)see alsaCALDWELL , supranote 11, at 318-21.
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as may be necessary to carry out the provisiossaifon two of this article?
The referenced “section two” is the constitutigoavision creating the supreme
court®® Most importantly, the legislature was not givea power to prescribe
rules relative to the election of circuit, chanceny inferior court judge®
Apparently the legislature was not prepared togelish complete authority over
the appellate judiciary.

6. The Legislature and the Courts Today

a. Constitutional and Statutory Provisions

This legislative entanglement with the judiciarfioh be%an in the initial
days of statehood, permeates Tennessee’s comstibiistory.” Moreover, the
intertwinement remains vibrant today in the apieaonstitutional provisions.
Three separate constitutional articles contain ipions that relate to the
Tennessee court system. Each in turn is linked thi legislature. The first and
most basic provision, found in the Declaration afjHgs, provides that the
legislature may direct the manner and the countshioh suits may be brougfi.
The second set of provisions, set out in artidle rélates to state and county
officers?® Section 4 of article VII grants the legislatute tpower to make
provisions for “the election of all officers, arlktfilling of all vacancies not
otherwise directed or provided by th[e] Constitatia . .”°

The third and most significant collection of pragits are those set out in
article VI, entitled the “Judicial Departmeﬁf." The fifteen sections of the
judicial article consign much to the legislaturejiiding the power to create and
abolish courts, to alter jurisdiction, and to s#asges and recusal standa?%iBy
statute, the legislature has filled much of thelVeft by the constitution. It has

44, TeENN.CoNnsT. art. VI, § 3 (1870).

45. Id. § 2.

46. Id.§ 4.

47. Asone commentator has noted, “the Tennesaetqe of frequent legislative tinkering
with the judiciary was begun early in the stateslitipal life.” LEwISL. LASKA, TENNESSEELEGAL
RESEARCHHANDBOOK (1977).

48. TENN.CoNsT. art. |, § 17 (1870).

49. |d.art. VII, 88 1-4.

50. Id.§ 4.

51. Id.art. VI, 88 1-15.

52. See, e.gid. at § 1 (legislature may “ordain and establish&iidr courts and may “vest”
jurisdiction in Corporation Courts as necessady)§ 2 (legislature may restrict and regulate the
supreme court’s appellate jurisdictioid); § 3 (legislature may prescribe rules for thectiele of
supreme court judgesy. § 6 (legislature may remove judges from office)8 7 (legislature set
judges’ salariesd. 8§ 8 (legislature may change the jurisdictiorhef tircuit, chancery, and other
inferior courts)id. § 11 (legislature shall set standards for retatidp recusal and may provide for
the appointment of special judgeis); 8 15 (legislature shall divide the state intdgiad districts
and may provide for the appointment of justicethefpeace).
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enacted legislation that establishes the termoft® the location of court
houses” and the site for appellate judges’ chamBaishas set the judges’
salaries® it has devised methods for replacing judges upsattd illness, or
retirement’ and it has even mandated an annual training cemfe?®

Among the most significant of the legislature’s@ngents pertaining to the
judiciary is the legislation creating the internsdi courts of appeal. Prior to
their permanent creation, the legislature occaflipo@ated temporary appellate
panels to help reduce the supreme court’s grovasg ad’® The legislature
created the first lasting appellate court, and pgherlecessor to Tennessee’s
current Court of Appeals, by statute in 1895 his court, the Court of Chancery
Appeals, had purely appellate jurisdiction andigsisions were reviewed only
for legal erro* In 1907, the number of judges on the intermediateellate
court was increased, its jurisdiction was enlargedl, its name was changed to
the Court of Civil Appeal§® A subsequent name change and increase in
membership in 1925 would create the Court of Appdalday’s intermediate
court for appeals for civil cas€.More than forty years later, the legislature
would follow the same procedure in creating therimiediate appellate court for
criminal cases, the Court of Criminal Appe3ls.

By the time the Tennessee Court of Criminal Appeeds created, the
Tennessee Law Revision Commission, in conjunctiith the Tennessee Bar
Association and a lay citizen’s organization, wdgagating an overhaul of the
state’s judicial systefff. Their efforts to call a constitutional conventitm
institute reform were unsuccessful, but their veiaere heard.

53. TENN. CODE ANN. 8 16-2-103 (1994 & Supp. 2007). For more théty fiears, the
legislature also dictated the dates of court it @adicial circuit. SeeTENN. CODEANN. §8 16-207
to -255 (Supp. 1979).

54. TENN. CODEANN. § 16-2-102 (1994 & Supp. 2007).

55. Id. § 16-5-113.

56. Id. § 8-23-103.

57. Id. 8§ 17-2-116, 17-3-101.

58. Id. 88§ 16-3-802, 17-3-105.

59. Llaska, supranote 47, at 71. The first such panel was knowthasArbitration
Commission. Between 1873 and 1883, this body heasds at the request of the parties and
reported its findings to the supreme coldt. In 1883, the Arbitration Commission was replaced
with the Referees Commission which heard casesreelf¢o it by the supreme court and then
reported its findings back to that courld. By legislative dictate, neither Commission was
permitted to publish its findings and its holdivgsre “without precedential valueld.

60. 1895 Tenn. Pub. Acts 113sdkaA, supranote 47, af1-72.

61. LAska,supranote 47, af2.

62. 1907 Tenn. Pub. Acts 232skA, supranote 47, af2.

63. 1925 Tenn. Pub. Acts 6905skA, supranote 47, af2—-73.

64. 1967 Tenn. Pub. Acts 587ska, supranote 47, af3—74.

65. Frank N. BrattonReport on Tennessee Citizens’ Conference to Impthee
Administration of JustiGeTENN. BAR J.,May 1966, a3, 13-16.
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b. The 1971 Tennessee Plan

In 1971, a bipartisan Tennessee legislature prdvaehe merit selection of
appellate judges. The legislative intent behinditnselection could not have
been clearer. In passionate floor debates andxpressive preamble, the
Tennessee legislature articulated the unambiguaympe of merit selection: to
secure a highly qualified, apolitical appellatedi®!i The introductory section of
the new legislation provided:

It is the declared purpose and intent of the géiassembly of Tennessee by the
passage of this chapter to assist the governordim§y and appointing the best
qualified persons available for service on the dpfgecourts . . . and to assist
the electorate of Tennessee to elect the besfigdglersons to said courts; to
insulate the judges of said courts from politic#luence and pressure; to
improve the administration of justice; to enhareegrestige of and respect for
the said courts by eliminating the necessity oitjgal activities by appellate
justices and judges; and to make the said coudsplitical.”’

In the remaining provisions of the chapter, thaslegure dictates the
application proces¥,the nomination proce$3the appointment proceésand
the subsequent election procé&ss.Consistent with the terminology used
throughout Tennessee’s history, the statute prewiugt every eight years, and in
other years in the case of interim appointmentpgebgite judges who “seek
electiof must declare their “candidacy faoeelectiori by filing a written
declaration of candidacy. When declarations are timely filed, electionaifls
are required to place, on the ballot, the questi®hall (Name of Candidate) be
electedand retained in office as (Judge) of the (Namemfr€)?"® If a majority
of the voters of Tennessee “vote in favorreélecting the candidate, the
candidate “is dulglectedto office . . . and given a certificate efection” ™

Nothing about these statutory prescriptions alarsobglars of Tennessee
constitutional history. They had always recogniteat the details of judicial

66. Parkssupranote 6, at 633—34 (citing Senator Edward C. Bléinenate Debate of
April 29, 1971, on tape at the Tennessee Stateash

67. TENN.CODEANN. § 17-4-102 (1994 & Supp. 2007) (originally endete May 12, 1971
at 1971 Tenn. Pub. Acts 510 and later codified eeNTCoDE ANN. § 17-701 (Supp. 1976))
(emphasis added).

68. Id. 8 17-4-110 (previously codified agWN. CODEANN. § 17-710 (Supp. 1976)).

69. Id.8 17-4-102 (previously codified agNN. CODEANN. § 17-702 (Supp. 1976)).

70. Id. 8§ 17-4-112 (previously codified agWN. CODEANN. § 17-712 (Supp. 1976)).

71. Id. 8 17-4-114 (previously codified agNN. CODEANN. § 17-714 (Supp. 1976)) (for
unexpired term) (emphasis added);8 17-4-115 (previously codified agN¥N. CODEANN. § 17-
715 (Supp. 1976)) (for full term) (emphasis added).

72. Seesources citedupranote 71.

73. TENN. CODEANN. § 17-4-115(b)(1) (1994 & Supp. 2007) (emphasited)

74. Id. at (d)(1) (emphasis added).



510 TENNESSEE LAW REVIEW [Vol. 75:501

selection in Tennessee were left to the legislatypeerogative” While the
constitution gives the voters a say, “[t|he metbbdlecting the judges is left to
the General Assembly?

Article VI of the Tennessee Constitution remaisigt avas drafted in 1870.
It provides few limitations on the legislative botity to create and alter the
judicial system. . . .

The Constitution provides for the election of jaddor eight-year terms.
However, candidates screened for qualificationsesmabrsed by the governor
may be placed on the ballot for voter approvalejeation, and this method
(the Missouri Plan) may be developed by the legyistain such a manner as to
constitute election within the meaning of the Citagon.”’

c. The 1974 Partial Repeal

In 1971 the legislature’s desire to secure a highlglified, apolitical
appellate bench led to the passage of the Tennd2lsee under which
intermediate appellate and supreme court judgesl $tw retention elections. If
the impetus behind the 1971 passage of the TermEsewas government at its
best, the 1974 repeal of the Plan for supreme gastites was politics at its
worst. The circumstances which led to the repeaitted from Professor
Fitzpatrick's essay, are a significant aspect efldgislature’s historic control
over the judiciary.

After the passage of the Tennessee Plan by thetisgra Tennessee
legislature with little or no opposition, the Plaacame the spoils of a highly
partisan battle between the Republican governoiteridemocratic legislatufe.
Just as the 1853 amendment was not the resulpiificipled choice between
judicial selection methods, neither did the 197fees reflect a rejection of merit
selection. In the end, the repeal of the Plandprame court justices had little to
do with the judiciary; rather, the Plan was a pawhe given away in exchange
for other political favorg?

When a justice on the Tennessee Supreme Coulindi€¥ 2, the Appellate
Court Nominating Commission interviewed applicaatsd submitted three

75. Seelaskasupranote 15, at 20.

76. Id.

77. Thomas R. Van Dervoithe Changing Court Systeim TENNESSEEGOVERNMENT AND
PoLiTics: DEMOCRACY IN THEVOLUNTEERSTATE 55,57 (John R. Vile & Mark Byrnes eds., 1998).

78. SeedParkssupranote 6, at 634; Carl A. PiercEhe Tennessee Supreme Court and the
Struggle for Independence, Accountability, and Moitation, 1974-19981 AHISTORY OF THE
TENNESSEESUPREMECOURT270,271-73 (James W. Ely ed., 2002).

79. SeeParks,supranote 6, at 634 (the repeal came “amid chargestefswapping on
other key legislative issuesiyl. at 615 (“The partisan manner in which the .suéswas resolved
and the superficiality of the debate on the paftiaih sides have, however, tended to obfuscate
rather than illuminate the significant and difficgliestions posed by various methods of selecting
judges.”).
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names to Governor Winfield Durifi.Although the governor appointed his choice
in July, he made the appointment effective SepterhBeA lawsuit was filed by

a supreme court aspirant challenging the governapgointment and the
constitutionality of the Tennessee Patltimately, the court invalidated the
appointment, but upheld, without equivocation, twmstitutionality of the
Tennessee PldA. The process began anew, but the governor’s dhsice
withdrew from consideratiof.

Following a second appointment process, some Dasdmecame concerned
about the likely replacements for other justices wiight retiré’”> and the effect
that new justices might have on the court's appoamt of the state Attorney
Generaf® the composition of the State Building Commissiorand the
construction of a medical college in East Tennesseéwo days after the
supreme court had upheld the constitutionality id Tennessee Plan, the

80. Robert KeeleThe Politics of Appellate Court Selection in Tersees1961-1981n
THE VOLUNTEERSTATE: READINGS IN TENNESSEEPOLITICS 231,234—-39Olshfski & Simpson eds.,
1985).

81. The death of the justice created a vacancgwvias to be filled by the governor in
accordance with the merit selection appointmertgss. The governor was authorized to appoint
his nominee to fill out the deceased justice’s yired term. Rather than effectuate the
appointment immediately, the governor appointechbiminee effective September 1, 1972, the
beginning of the next term of office. Becausegbeernor’s authority to appoint extended only to
the period of the unexpired term, his appointmenttfe subsequent term was invalid. States|
Higgins v. Dunn, 496 S.W.2d 480, 491 (Tenn. 1973).

82. Id. Despite the appointment by Governor Dunn of Thomakurley, Jr., one of the
three nominees from the Appellate Court Nomina@ognmission, Robert L. Taylor, announced
that he was running for the position, campaigned raceived write-in votes in forty-six counties.
He declared himself elected and was issued aicattifof election by the Secretary of State. He
then took the oath of office before a Chancellor. at 482. Meanwhile, the governor issued a
commission of appointment to Turleld. at 482—-83.

83. Id. at 490-91.

84. Keelesupranote 80, at 236.

85. Id. at 236-37. Before the death of Justice Larry @reall members of the court were
Democrats. See id at 232-33. Justice Creson’s ultimate replacemastJustice Fones who
categorized himself as an Independddt.at 236.

86. Id. at 237. Tennessee is unique in its provision thatstate Attorney General is
appointed by the supreme courenR. ConsT. art. VI, 8 5 (“An Attorney General and Reporter for
the State, shall be appointed by the Judges &uipeeme Court and shall hold his office for aterm
of eight years.”).

87. Keele,supranote 80, at 237. The Attorney General servedhenState Building
Commission, “described at the time as ‘one of tst bources of patronage for the state’s
weakened Democrats.’Id. Hence, the position (and the politics) of that&S!ttorney General
had dual importance to the legislatuck.(“‘A switch from a Democrat to a Republican Attey
General would shift the partisan balance on tha@@sion and give the Republicans control of
that body.™).

88. Id. at 239.
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legislature began the process of repealing it apijtlied to supreme court
justices™

Governor Dunn vetoed the repealing legislations piiblic statement was
unadulterated logic:

| am aware of no reasons for repealing the prowisaf the 1971 [A]ct as it
relates to members of the Supreme Court and altpthia [A]ct to remain in
effect for other appellate judges. There is ndasfas the establishment of a
dual system to fill appellate court vacanciesth#f modified Missouri Plan
embodied in the 1971 [A]ct is desirable as the wetbr filling appellate court
vacancies, then it should be retained. If it is tiwn it should be repealed in its
entirety. | cannot, however, sanction the estabiant of a dual systeffl.

In seeking to repeal the Tennessee Plan’s apjplicati supreme court
justices and to override the governor's veto, naber of the legislature ever
suggested that the Tennessee Plan was unconsidtutidcven though the
constitutional challenge was fresh, no one assarteghal basis for repealing the
Plan. Rather, they claimed that because justiees more “visible” than their
“regional” appellate counterparts, the “electoredeld be trusted to make an
informed choice between competing candidafésThe governor’s veto of the
repealing statute demonstrated that the executiech viewed the Plan as
constitutional. All of these circumstances indicéhat the legislative and
executive branch concurred with the supreme codetision upholding the Plan.

d. The First Constitutional Challenge

Their concurrence was well founded. The supremg’'salecision irState
ex rel. Higgins v. Dunfi was based on venerable principles of law and the
undisputed historical facts. Perhaps it is thefutiable logic of theDunn
decision that leads to one of the more disturbinguments in Professor
Fitzpatrick's essay, an argument that must beedfbiefore turning to the merits
of the opinion. Professor Fitzpatrick argues wéfjard to botbunnandState
ex rel. Hooker v. Thompsd&tthat the decisions have diminished precedential
value because they were authored by “special” abragular” justices of the

89. 1974 Tenn. Pub. Acts, ch. 433, ateeKeele,supranote 80, at 236-37.
90. S.88,1stSess., at1523 (Tenn. 1973) (Medsam Governor Dunn to the Secretary of
State on May 4, 1973). Governor Dunn'’s concerm the dual system was shared by others:
The state’s present dual system, whereby triglga@nd judges of the highest court are
elected, while intermediate appellate judges apiaped, is a historical anomaly which
should be corrected to reflect public interest &spresently perceived.
... For the sake of consistency, one systenferataly the merit plan, should be used in
selecting all judges.
Parkssupranote 6, at 635.
91. Keelesupranote 80, at 238.
92. 496 S.W.2d 480 (Tenn. 1973).
93. No. 01S01-9605-CH-00106, 1996 WL 570090, affénn. Oct. 2, 1996).



2008] RESPONSE TO FITZPATRICK 513

Tennessee Supreme CoUrtThis argument is particularly troublesome intigh
of Professor Fitzpatrick's assumed fortificatiortloé constitution.

In both Dunnand Thompsonthe Tennessee constitution disqualified the
“regular” justices from hearing the cases. In haptonstitutional provision that
proscribes institutional interference with the giary, the Tennessee constitution
provides that

[n]o Judge of the Supreme or Inferior Courts spediside on the trial of any
cause in any event of which he may be interestedIn case all or any of the
Judges of the Supreme Court shall thus be disadhlif. . the Court, or the
Judges thereof, shall certify the same to the Gmrer of the State, and he shall
forthwith commission the requisite number of meraw knowledge, for the
trial and determination thereof.

Since both cases related to the method by whictemgcourt justices would
retain their offices, all of the “regular” justice®re “interested” in the cases and
were therefore disqualified from hearing th&m.

Once appointed by the governor, it logically follothat “a special judge has
all the power and authority of the regular judge Otherwise the appointment
process would be in vain. Since 1835 the Tenndasdeas provided that “[t]he
special judges so commissioned shall . . . havedhe power and authority in
those causes as the regular judges of the c8urthe Dunnand Thompson
opinions—and any opinions rendered by a speciaksup court—are entitled to
the same weight as an opinion by the “regularigest”®

94. Fitzpatricksupranote 2, at 489-90.

95. TENN.CoONST.art. VI, § 11.

96. Harrison v. Wisdom, 54 Tenn. 99, 111 (1872)i§' of the last importance that the
maxim that no man is to be a judge in own casdi, tshheld sacred, and it is not to be confined to
a cause in which he is a party, but applies tomméich he has an interest. This will be a lesson
to all inferior tribunals to take care, not onlattin their decrees they are not influenced by thei
personal interest, but to avoid the appearan@bofihg under such an influence.” (quoting Dimes
v. Proprietors Grand Junction Canal, 3 House oflt@ases, 759)).

97. See, e.gHarris v. State, 100 Tenn. 287 (1898); Brewer &te5t74 Tenn. 198 (1880);
Henslie v. State, 50 Tenn. 202 (1871).

98. TENN.CODEANN. § 17-2-103 (1994 & Supp. 2007).

99. Not only does the assertion that the “speqiadges were not qualified to render a
decision on a matter of constitutional importargreore the law, it is also wholly uninformed.
Among those who sat as members of the speciallafpeburts in these cases were Tennessee
legal giants. Seege.g, DeLaney v. Thompson, No. 01A01-9806-CH-0030488.%enn. App.
LEXIS 486, at *23 (Tenn. Ct. App. July 16, 19987 fe veteran judges making up this special
court have served as judges at various times amplby every procedure known to the law:
appointment, election, interchange, retentiongditi selection, bar election and special
designation.”). The special judges who sat onObkaneyappellate panel—Judge Wiliam S.
Russell, Judge Joe D. Duncan, and Judge Samuedvlist-had more than seventy years of
combined legal experience. The special justices sethon théelLaneysupreme court included
lawyers from all practice areas with nearly a centf combined legal experience. The special
justices inThompsorincluded a former chief justice of the Tennessgar&me Court. Stagxrel
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The court iDunnupheld the constitutionality of the Tennessee Ritrout
a struggle based on established principles of itatishal law. The court first
recognized the inherent limited purpose of a ctutéin: to provide a broad
outline of the organization and function of goveemt1® Constitutions do not
“provide the details for exercising governmental wpD
. ... [T]hey are not intended to establish & ldw which, from time to time,
may be necessary to meet changing conditiGfisArticle VI, section 3 is not
self-executing. The executory details, which artgomovided in the constitution,
are left to the legislature. This legislative dedeis not only consistent with
Tennessee tradition, it is also specifically adsiedsin the constitutiot?” The
legislature assumed the duty and set forth théietedetails in the statuté$®

The Dunn court also applied traditional rules of construetio the terms
used in the constitution, stating that

[tlhe Constitution of Tennessee does not definavirels, “elect,” “election,” or
“elected” and we have not found nor have we befenresl to any provision of
the Constitution or of a statute or to any decisibone of our appellate courts
defining these words. . . . [Since the Constituiivrat least three instances
refers to referenda and other methods of ratificadis election], it cannot be
said that [the 1971 statute] is unconstitutionalduse the elections therein
provided for are limited to approval or disapproVal

A few months after the supreme court upheld thestitotionality of the
Tennessee Plan, the legislature, pursuant torstitational authority, overrode
the governor’s veto leaving Tennessee with a disieés for selecting appellate
court judges. This incongruity would remain udi#94 when the legislature
would enact a modified, incomparable plan for éhgcand evaluating all of
Tennessee’s appellate court judifés.

Hooker v. Thompson, No. 01S01-9605-CH-00106, 19965&0090 (Tenn. Oct. 2, 1996).

100. Stateex rel. Higgins v. Dunn, 496 S.W.2d 480, 487 (Tenn. 1973ge generally
McCLURE, supranote 9, at 25 (“The people, the fountain of all powhave delegated their
sovereignty to their state governing agenciesn#tere and organization of which are set forth in
the constitutions . . . .").

101. Dunn 496 S.W.2d at 487.

102. Article VII, section 4 provides that “[tlhéeetion of all officers, and the filling of all
vacancies not otherwise directed or provided ts/@huinstitution, shall be made in such manner as
the Legislature shall direct.” ENN. ConsT. art. VI, § 4. Article VI, section 3 provides tHétfhe
Legislature shall have power to prescribe suclsraganay be necessary to carry out the provisions
of section two of this article.” BNN. CoNsT. art. VI, 8§ 3.

103. Dunn 497 S.W.2d at 487-88.

104. Id. at 489. The court listed dozens of statutoryigions that used the word “elect” to
describe various selection methodis. at 489 n.1.

105. See infratext accompanying notes 134-44.
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e. The 1977 Limited Constitutional Convention

While it is true that the citizens of Tennesseeateid a constitutional
amendment that would have specified the detailslémting appellate judges, it
is disingenuous to suggest, as Professor Fitzgadoes, that the 1977 vote
somehow affects the constitutionality of the 198didlation. The essay's
incomplete discussion of Tennessee’s 1977 LinGtedstitutional Convention
creates a misimpression that the professor usesutivess many of his
arguments. The omitted details are discussed below.

The 1977 Limited Constitutional Convention was aamed®to deal with a
multitude of state problems, more than ever bafadertaken in a meeting of its
kind. While the issues were many, and varied,dtimary impetus for the
Convention was the state’s dire fiscal situatiompounded by a constitutional
ceiling on interest raté§’ “Although other groups had been seeking to change
the constitution, lobbying by the financial indysfwhich included mortgage
lenders and allies in the real estate industry) thagprime cause of the 1977
Limited Constitutional Convention®

Although judicial reform was not a catalyst for fBenvention, those who
favored court reform supported the ¢8ll.The court reformers were not
concerned about judicial selection methods. Rathey were concerned about
the overall inefficiency and dysfunction of the Tiessee court system. These
concerns, documented in 1971 by the Institute ditial Administration-'°grew

106. After adjournment, it was determined thatthtire 1977 Constitutional Convention was
actually invalid because the governor had not sighe act calling for the convention. Crenshaw
v. Blanton, 606 S.W.2d 285, 289 (Tenn. Ct. App. @Ogholding that the constitution “does
require the signature of the Governor on a measibmitting to the voters the question of calling a
constitutional convention”). Crenshaw had filechancery action challenging the validity of the
act providing for the convention. On appeal, thertof appeals found a constitutional deficiency,
but was
unwilling at this late date to invalidate the amerahts to the Constitution which have been
proposed by a convention called upon approvalefiters of the State who also have given
final approval to the amendments. Judicial interiee with the orderly framework of
government as approved by the voters of the Stateply not justified by an omission which
cannot be said to have interfered with the freeaise of the rights of the people of the State
to change the form of their government.

Id. at 290.

107. Lewis L. Laskalhe 1977 Limited Constitutional Conventj@&i TENN. L. Rev. 485,
486-88 (1994). The primary promoters of the 190ngtutional Convention were the State
Labor Council, the Tennessee Education Associatienl ennessee County Services Association
(a lobbying group for county officials), the Tenses Municipal League, and the Tennessee
Congress of Parents and Teachdisb. at 488 n.12. While none of the promoting groups o
lobbyists promoted change in the state judicidagesSupreme Court Justice Joe Henry is reported
to have desired an opportunity to modernize then€ssee court systend. at 494—95.

108. Id. at 488-89 (footnote omitted).

109. Piercesupranote 78, at 297.

110. See JoHN M. ScHEB, Il & STEPHEN J. RECHICHAR, THE POLITICS OF JUDICIAL



516 TENNESSEE LAW REVIEW [Vol. 75:501

out of Tennessee’s antiquated and jumbled coutésys' The Tennessee Bar
Association and the Tennessee Law Revision Compnisead sought a
convention to deal with judiciary reform in the rii@60s. In 1968, the
legislature agreett? but the people defeated the call for the convehtiowhen,
in 1977, it became likely that a constitutionalwemtion would be held, efforts to
modernize the Tennessee court system began anew.

The 1977 call for convention included revisionsitoof the eleven articles
of the Tennessee constitutibhFor all of the articles, except one, the particul
section sought to be revised was speciftédut the call relative to the judicial
article did not designate any particular sectian drovided for consideration of
the entire articlé®

When the delegates had concluded the longest argt mxpensive
convention in Tennessee’s history, thirteen prapaggendments were submitted
to the voters for approval. Most of the proposertradments offered a single
proposal to the voters! But the amendment concerning the judicial departm

MODERNIZATION: THE CASE OF THETENNESSEECOURT SYSTEM 43-46 (The Univ. of Tenn.,
Bureau of Public Administration 1986). In 1971 fhennessee Judicial Council created the
Institute of Judicial Administration to study aretommend court reform measures in Tennessee.
Id. at 46. The Institute documented “five seriousloonings” of the Tennessee court system:
“(1) Problems of multi-county districting associteith the dual law/equity system . .. ; (2) eda

of functional mobility among the judges’ . . . ardulting case load inequities . . . ; (3) Judge
shopping tendencies arising from ‘an overdose ntoaent jurisdiction’ . . . ;" (4) Problems of
lack of uniformity in procedure; and “(5) An excexfgudges at every level except the Supreme
Court.” Id. at 45-46. The study's only other reflection be aippellate courts was that the
specialization in the appellate courts had produzéetiigh quality output with the benefits
especially pronounced at the intermediate appédaed.” Id. at 45.

111. SedFrederic S. Le Clercqhe Tennessee Court Syst@nviEm. St.U.L. Rev. 185, 425
(1978); Van Dervortsupranote 77, at 56 (citing the hodgepodge court sysiam “judge
shopping” which created caseload inequities astiagor problem” facing the Tennessee courts).

112. Seel968 Tenn. Pub. Acts 37.

113. SeeloeC.CARR, TENN. SEC'Y OF STATE, TENNESSEEBLUE BOOK 1969-1970, at 254—
58 (1969).

114. 1976 Tenn. Pub. Acts ch. 848, $deGovernor Ray BlantorRroclamation by the
Governot in THE LIMITED CONSTITUTIONAL CONVENTION OF1977,STATE OF TENNESSEE THE
JOURNAL OF THEDEBATES OF THELIMITED CONSTITUTIONAL CONVENTION OF1977(hereinafter
Proclamation by the Governpr

115. 1976 Tenn. Pub. Acts ch. 848, § 1. Thdistd article Il, sections 8, 15, 18, and 24;
article Ill, sections 4 and 18; article 1V, sectibmarticle VII, section 1 and 2; article XI, secti7,

11, 12, and 14. For article VI, the judiciary elgj the call specified the entire article: “ArédV|,
consisting of Sections 1 through 13d.

116. Id.

117. SeeProclamation by the Governpgsupranote 114.For example, Proposal 1 required
the voters to vote on whether the constitutionahitition on interracial marriage should be
repealedld. Proposal 3 called for the repeal of the constingl homestead exemptiolal.
Proposal 4 allowed a governor to serve two cortsectermsld. Proposition 7 allowed voters age
eighteen and over to votiel. Proposal 10 deleted the constitutional maximuterést rate and
allowed the legislature to set the maximum rade.
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contained sixteen separate proposélspnsisting of more than 1,500 words.
The amendments affected virtually every personisgim the justice system—
judges, clerks, district attorneys, the state AuwtgrGeneral, constables, and
jurors™®  Yet despite the number of separate proposalsthadvarious
constituencies affected, the voters were not alibteevote separately on the
provisions but were required to either accept jgctehe amendment as a whole.

So complex were the changes to the judicial artiiciémany of the delegates
professed confusion over what was included initie proposaf?° In addition,
the proposal omitted, perhaps by political desfgia, constitutional provision
that had protected judicial salaries from legistatinkering during a judge’s
term of office!® This omission, coupled with the requirement ohaary vote,
assured that the proposed amendments to the jualiticde would fail.

Those who had initially supported the inclusiortta article in the call for
convention, including Chief Justice Joe Henry ahe& fTennessee Bar
Association, vehemently opposed its pass&t€hief Justice Henry decried the
interference with the independence of the judicidtyis incredible that in the
last three quarters of the twentieth century a titoti®nal convention would
make judges dependent upon the good will of theslktmyre for their
compensation®* In the words of the chief justice, the amendmentld assure

118. Among the proposed changes to the judidiglemwere a complete restructuring and
renaming of the court system; a combination ofrintgliate appellate courts; a reduction in the
judicial term of office; the creation of a new “Sarjor Court”; the abolition of the Chancery Court;
the creation of a state-wide General Sessions ®@atlrt'uniform” jurisdiction; the creation of a
Court of Discipline and Removal; a change in théhoe of selection and the term of office of the
State Attorney General; a reduction in the termffife of District Attorney Generals; the creation
of a state-wide indigent defense system; andliiménation of clerks and masteiSee id.

119. Seeid.

120. Seelaskasupranote 107, at 549; Van Dervostjpranote 77, at 56.

121. The proposed constitutional prohibition aeralg a judge’s salary during the term of
office was ultimately tied to a similar provisiorotecting the salaries of district attorneys artdipu
defenders. This created concern and controversyiting in its deletion and ultimate omission
from the proposal. Laskaupranote 107, at 550.

122. Van Dervortsupranote 77, at 56. Since the founding of the Repuhl issue of
removing the control of judges via reduction iragak during terms of office had been prominent.
DECLARATION OFINDEPENDENCEpara. 11 (U.S. 1776) (“[The King] has made Judgpeendent on
his Will alone for the Tenure of their Offices, aheé Amount and Payment of their Salariesé&p
SUSAN B. CARBON & LARRY C.BERKSON JUDICIAL RETENTION ELECTIONS IN THEUNITED STATES
1(1980).

123. Laskasupranote 107, at 570-71.

124. |d. at 551. Justice Henry was always a master of Eggubut his remarks to the
Tennessee Municipal League in opposition to theraiment may be among his finest. In
remembering a phrase used by Governor Gordon Bratfstand still, little pig, while | gut you,”
Justice Henry pronounced, “l won't be gutted!'tH&B & RECHICHAR, supranote 110, at 58
(quoting Kirk LogginsHenry Launches Effort to Kill Judicial Articl®&ASHVILLE TENNESSEEAN
Jan. 7,1978, at 1).
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a “devitalized, disorganized, demoralized, and enhent judiciary** and
should be rejected.

It was not only the vocal opposition to the amenaintigat led to its failure,
but also its lack of support.

The judicial article failed because there wastrang ally in support of it,
and many discordant voices against it. The loudastChief Justice Joe Henry.
... [H]is conclusion was pure Justice Henry:dpke the people of Tennessee
will consign the proposed judicial article to tHaigion it so richly deserves.”

Despite their overwhelming support of judicial nefp the Tennessee Bar
Association ultimately opposed the new judicialcket The Bar Association
believed that the article adversely affected thditional notions of checks and
balances and separation of power of separate aad le@nches of government.
“In the end, the judicial article was abandonedtmse whom it would have
influenced the most: the supreme court (at leasticRuHenry), the trial court
judges, the court clerks, and even the nonlawyeergé sessions judge&™®

The legislature ultimately used its plenary powrsadopt many of the
progressive court revisions contained in the regteimendment to the judicial
article’’ The legislature reorganized the trial court Syst& created a state-
wide public defender systelfi, gave the supreme court extensive rulemaking
powers+ and increased uniformity in the General Sessiamsi¢** And in
1994, the legislature revised the Tennessee Plaisdore the quality of the
Tennessee appellate bench.

f. The 1994 Tennessee Plan

When the legislature revised the Tennessee Plamtibnly reinstated
retention elections for supreme court justicealsb fashioned a merit election
system that was unique to Tennessee. The legslaggtated its clear and
unambiguous purpose, first outlined in 1971: tousea highly qualified
apolitical appellate bendf? The Tennessee Plan was designed to assist the
governor in the initial appointment and the citzémthe subsequent electidris.

125. SHEB& RECHICHAR, supranote 110, at 60 (quoting Kirk Loggindenry Launches
Effort to Kill Judicial Article NASHVILLE TENNESSEEAN Jan. 7, 1978, at n.45).

126. Id. at 570seeVan Dervortsupranote 77, at 55-57. According to Van Dervort,i{i]
the end the judicial article proposal failed beestlere was no strong lobby in support of it and
many discordant voices, primarily those of the €hiestice and the Tennessee Bar Association,
against it.” Van Dervorsupranote 77, at 57.

127. Van Dervortsupranote 77, at 58.

128. TENN. CODEANN. 8§88 16-2-101 to -520 (1994 & Supp. 2007).

129. Id. 88§ 8-14-201 to -212.

130. Id. § 16-3-401.

131. Id. 8§ 16-3-501 to -504.

132. Id. §17-4-101.

133. Id. (“It is the declared purpose and intent of theegahassembly . . . to assist the
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This time, the legislature added a feature toT#renessee Plan that made the
Plan uniquely able to “assist the electorate” ite¢ding] the best qualified
persons to the court.”

The added dimension of the 1994 Tennessee Plgodial performance
evaluation program’ by which court personnel, lawyers, and other jsdge
evaluate the performance of Tennessee’s jutfjel addition, the program
includes self-evaluation and the opportunity falges to discuss and reflect on
their own strengths and weaknes5gs.

The overriding purpose of the evaluation prograto ismprove[e] the
administration of justice in Tennessee . . . btitiaing a program of continuous
self-improvement . . . that empowers the judgeth thie assistance of their peers,
to enhance and to broaden their own judicial skifté By assisting judges in
identifying areas in which they need to boost thaiicial skills, the program
improves the overall quality of the Tennessee héfich

But for appellate judges, the purpose of evaluasateeper than the mere
desire for individual self-improvement. The pragrachieves the legislative
purpose of “assistfing] the electorat®’ by providing information that
“promotel[s] informed retention decision$® Each appellate judge standing for
retention election is evaluated in order to infohm electorate about the judge’s
perfcmnance on the bench. This enables the vimieast a more knowledgeable
vote:

By adopting the judicial evaluation program as p@the Tennessee Plan,
the Tennessee legislature demonstrated a true ¢omantito assuring a quality

governor in finding and appointing the best quatifpersons available for service on the appellate
courts of Tennessee, and to assist the electdrisnoessee telectthe best qualified persons to
the courts . . . .” (emphasis added)).

134. Atthe time that Tennessee adopted its gidigaluation program only nine other states
in the country had similar programs providing floe tevaluation of their judgesSeeMarla N.
Greenstein, Dan Hall, and Jane Howéihproving the Judiciary through Performance
Evaluations in THE IMPROVEMENT OF THE ADMINISTRATION OF JUSTICE (American Bar
Association7th ed. 2002); UbICIAL PERFORMANCEEVALUATION HANDBOOK 3 (American Bar
Association, 1996).

135. TENN.Sup.CT.R. 27,8 1.

136. Id.at§1.04

137. Id.at§1.03

138. Id.at§ 1.02.

139. See supranote 133.

140. TENN. Sup.CT.R.27, 8 1.05 (“In addition to its primary purposeseff-improvement,
the Judicial Performance and Evaluation Progrant preside information that will enable the
Judicial Evaluation Commission to perform objectxaluations and to issue fair and accurate
reports concerning the appellate judges’ perforrasip

141. TENN.CODEANN. § 17-4-201(a)(1) (1994 & Supp. 2007) provides'ftiae purpose of
the [judicial evaluation] program shall be to astli® public in evaluating the performance of
incumbent appellate court judges.” To this endt]te judicial evaluation program shall require
publication and disclosure of a final reporid’ § -201(c)(1). The report is publicly availableids
published in six daily newspapers preceding thetiete. Id.
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appellate bench. For the last fourteen years lap@fidges in Tennessee have
been appointed by the governor, evaluated by thdicidl Evaluation
Commission, and elected by the votéfsThe system has not only provided a
unigue model for other states; it has also producativerse and qualified
appellate bench removed from partisan politics.

g. The Secori® Constitutional Challengé'

In 1996, a perennial litigant in Tennessee statideteral courts>filed suit
to enable himself to run for a seat on the supremoet’*® His attack on the

142. Professor Fitzpatrick complains that the Cdgsion has recommended retention for
“every single one” of the sixty-six judges that bdeen evaluated since 1994. Fitzpatscigra
note 2, at 484. His critique implies that somelefinessee’s judges did not deserve either a
positive evaluation or retention. An equally plalesexplanation is that Tennessee’s merit sefectio
and evaluation system has produced good judgeslo/tieir jobs well and deserve to continue to
do so. His criticism is also irrelevant—even beféennessee moved to a merit selection system for
its appellate judges, few appellate judicial ragere contested and even fewer incumbents lost their
seats. SeeHarry Phillips,Our Supreme Court Justice$7 TENN. L. REV. 466,468 (1942)
(“Indeed, the caliber of Tennessee’s appellategadtps been such that the State has seen few
contests for the highest bench.”).

143. These two constitutional challenges and tikers, one challenging the application of
the system when a judge was not evaluaedinfra note 147, and the other dismissed by the
federal court in March of this year, Johnson v.d&sen, No. 3:07-0372, 2008 U.S. Dist. LEXIS
19738 (M.D. Tenn. Mar. 13, 2008), constitute the/eral cases” that have caused the Tennessee
Plan to be “mired in litigation."SeeFitzpatrick,supranote 2, at 475.

144. 1 was a named defendant in the second salienolying the constitutionality of the
Tennessee Plan brought by Mr. John Jay Hookem @t unique; Mr. Hooker has sued every
sitting Tennessee Supreme Court justice, the memiiiethe Tennessee Judicial Selection
Commission, at least three governors, and seveatd 8ttorney Generals, as well as at least two
United States Senators, the mayor of Nashvilletlaadéederal Election CommissioBeesources
citedinfra note 145.

145. With two exceptions, all of the litigationrazerning the administration of the Tennessee
Plan has been filed either by or on behalf of MhrlJay Hooker. In addition to these suits over
the state judicial selection system, Mr. Hookeeofthallenges campaign finance systems in federal
elections.See, e.gHooker v. Fed. Election Comm’n, 21 F. App’x 4021 &ir. 2001); Hooker v.
Thompson, 21 F. App’'x 342 (6th Cir. 2001); HookeSasser, 893 F. Supp. 764 (M.D. Tenn.
1995); Hooker v. Alexander, No. M2003-01141-COA-B8; 2005 Tenn. App. LEXIS 304
(Tenn. Ct. App. May 20, 2005).

146. Atthe time of this lawsuit, Mr. Hooker wast qualified to serve as a justice because “he
failed to meet the requirement that a candidateStgereme Court Justice must be an attorney
licensed to practice law in Tennessee . . . .'te®tarel Hooker v. Thompson, No. 01S01-9605-
CH-00106, 1996 WL 570090, at *2 (Tenn. Oct. 2, 199@Ir. Hooker's law license had been
suspended for his failure to comply with continulieggal education requirementsl. at *1 n.4. In
addition, Mr. Hooker resided in the Middle GrandiBibn of the State and could not qualify for the
seat because two sitting justices, Justice DroataJustice Birch, also resided in that Division.
Id.; seeTENN. ConsT. art. VI, § 2 (“The Supreme Court shall consistieé fludges, of whom not
more than two shall reside in any one of the gdindions of the State.”).
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Tennessee Plan 8tate ex rel. Hooker v. Thompswas based initially on the
fact that the sitting justi¢€ who was on the ballot for retention had not been
evaluated by the Judicial Evaluation Commis<fn.Ultimately, a special
supr(lasrg\e coutt® assessed and upheld the constitutionality of ten@ssee
Plan.

The decision was not unexpected. Although theslafyire had added an
evaluation program to the Tennessee Plan, the m@rgaprovisions were
identical to those upheld by the court in 1973.iléMne 1973 precedent was a
basis for the court’s analy§i§, it was not the sole foundation. The court also
relied upon fundamental principles of statutorystaumction and constitutional
interpretation essential to analyzing any constitiat! challenge.

B. Fundamental Principles of Statutory Constructiomdan
Constitutional Law

The second cornerstone omitted from Professor &itigh's discussion is
consideration of basic principles of statutory ¢amgion and constitutional
interpretation. These principles, discussed bedoe/essential to evaluating the
constitutionality of any legislative act. When peoly utilized to analyze the
Tennessee Plan, the principles lend further supgpattie conclusion that the
Tennessee Plan is constitutional.

147. To state the obvious, that sitting justice wee.

148. Asimilar unsuccessful attack on the Planmasnted by at attorney seeking to run for
the Tennessee Court of Appeals, Middle Divisiori,998. Judge Henry Todd advised the Judicial
Evaluation Commission that he did not intend tdsdection at the end of his term. As aresultthe
Commission did not perform an evaluation of Judgddl An aspirant for Judge Todd'’s seat
sought and received injunctive relief against thlieation of the Tennessee Plan, claiming the
Plan inapplicable since Judge Todd was not evaluatde Davidson County Chancery Court
decision granting relief was reversed by a speaiatl of the Tennessee Court of Appeals, which
held the Tennessee Plan constitutional based ugemaf statutory and constitutional construction
and theDunnprecedent. DeLaney v. Thompson, No. 01A01-980660B04, 1998 Tenn. App.
LEXIS 486 (Tenn. Ct. App. July 16, 1998). The $plemourt of appeals’s decision was in turn
reversed by a special supreme court which, basestoally long-standing principles, found it
unnecessary to address the issue of the consiglitioof the Tennessee Plan. Delaney v.
Thompson, 982 S.W.2d 857, 858 (Tenn. 1998) (thésduty of all courts, including the Supreme
Court, to pass on a constitutional question onlgmvihis absolutely necessary for the determination
of the case and of the rights of parties to tligalion.”).

149. See supraext accompanying notes 93-98.

150. Stateex rel Hooker v. Thompson, No. 01S01-9605-CH-00106, 1946570090
(Tenn. Oct. 2, 1996).

151. Id. at *3 (“The issue of whether yes/no retentiorcti@s violate the Constitution of
Tennessee has previously been decided by the Tssen8spreme Court in the casSwite ex rel.
Higgins v. Dunnand no compelling reason has been given to paedihés Court that it should
disturb that ruling.” (citation omitted)).
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1. Presumption of Constitutionality

The most basic principle of statutory constructiequires that courts
indulge “every presumption” in favor of constituta validity’** Statutes are
presumed to be constitutional because it is witténprovince of the legislature
to prescribe law by which society is governed.

The principle of presumed constitutionality reqgsitteat courts indulge every
presumption in favor of upholding a legislative en@ent. Every doubt as to the
viability of a statute must be resolved in favocohstitutionality. So strong is
the presumption that when two possible interpretatiexist, the one that
sustains constitutionality is imposed over the otffe Unless a plain and
unambiguous interpretation compels the concludian & statute violates the
constitution, the statute must be uph&fd.

2. Construction to Uphold Constitutionality

In addition to the presumption of constitutionatitat adheres to all statutes,
a court must construe a statute so as to presemsgittitionality™>> If a statute
lends itself to more than one construction, thestrmigtion that upholds
constitutionality must be applied. A statute muitbe declared unconstitutional
if “it is possible to avoid doing sd*® If doubt arises as to the meaning of the
provision, a court must “harmonize [the conflicfingprtions and favor the
construction which will render every work operatia¢her than one which would
make some words idle and meaningl€s5.”

3. Legislative Objectives

When a statute’s constitutionality is challengée, ¢court must look at the
goals intended by the legislature and not the @dati language used.

In construing statutes, we look at the objects diateby the Legislature, and
not to the particular verbiage, in which a statirtesome of its parts, may be
expressed. Ifthe real object aimed at is witb@idlative competency, and can
be clearly seen from the whole statute taken tegethe history of the prior

legislation upon the same subject, the Court wilt he turned aside by
particular expressions, which, taken by themselwnight seem to indicate that

152. See, e.gBank of State v. Cooper, 10 Tenn. (2 Yer.) 538 6.831).

153. See, e.gKirk v. State, 150 S.W. 83, 85 (Tenn. 1911); Qdfg. Co. v. Falls, 16 S.W.
1045, 1046 (Tenn. 1891).

154. See, e.g.Arrington v. Cotton, 60 Tenn. 316 (1872); SmitMNwrmant, 13 Tenn. (5
Yer.) 271 (1833).

155. See, e.gConsolidated Enters., Inc. v. State, 263 S.W7B4Tenn. 1924) (describing it
as the “primary” rule); Turner v. Eslick, 240 S.W86, 789 (Tenn. 1921) (same).

156. Knoxville Power & Light Co. v. Thompson, 2%68/V. 1050, 1051 (Tenn. 1925).

157. Shelby County v. Hale, 292 S.W.2d 745, 74834%n. 1956).
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the Legislature was assuming to transcend its itotisbal power, but will give
effect to the will of the Legislature thus discozet*®

C. The Constitutionality of the Tennessee Plan

1. The Principle oftare Decisisn General

These fundamental rules of constitutional law atadusory construction
viewed in light of Tennessee’s constitutional higttead to the inescapable
conclusion reached by tilinnandThompsorcourts that the Tennessee Plan
does not violate the Tennessee constitution. Tékesisions are dismissed too
summarily by Professor Fitzpatrick. His essay alists the importance of
judicial precedent in two ways. In general, theagdisregards the principle of
stare decisis.In particular, the essay erects illogical argursén challenge the
principle’s application to thBunnandThompsordecisions.

The rule of stare decisis is peculiarly applicaibléhe construction of
written constitutions. . . . “A cardinal rule inalang with written instruments is
that they are to receive an unvarying interpretiatand that their practical
construction is to be uniform. A constitution istto be made to mean one
thing at one time, and another at some subseqmentwhen the circumstances
may have so changed as perhaps to make a diffiedenin the case seem
desirable. A principal share of the benefit expddtom written constitutions
would be lost, if the rules they established wevdleaxible as to bend to
circumstances or be modified by public opinidft”

The final arbiter of the Tennessee constitution haise upheld the
Tennessee Plan against constitutional challerfgegeral United States District
Courts and the Sixth Circuit Court of Appeals haaleed on the supreme court’s
holdings in dismissing countless actions challeggire Plart®® The decisions
upholding the Tennessee Plan have uniformly hedd ¢hretention election
satisfies the constitutional requirement that tis¢éiges of the supreme court “be

158. Arrington, 60 Tenn. at 319-320.

159. McCulley v. State (The Judges’ Cases), 53. 334, 13940 (Tenn. 189%ge also
Stateex rel Pitts v. Nashville Baseball Club, 154 S.W. 11515455 (Tenn. 1913).

160. Judges Higgins, Donald, and Campbell hawisaliissed cases in which Mr. Hooker has
claimed a property interest either in the rightun for justice or in the right to vote in a popula
election of appellate judges. A threshold questioeach case has been whether the Tennessee
Plan violates state constitutional laBeeHooker v. Anderson, 12 F. App’x 323 (6th Cir. 2001
Hooker v. Thompson, 21 F. App'x 342 (6th Cir. 200dpoker v. Burson, No. 96-6030, 1997
U.S. App. LEXIS 2682 (6th Cir. Feb. 12, 1997); Jebmv. Bredesen, No. 3:07-0372, 2008 U.S.
Dist. LEXIS 19738 (M.D. Tenn. Mar. 13, 2008).
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elected by the qualified voters of the Stdfé.” Thus, no challenge to the
constitutionality of the Tennessee Plan has even Baccessful.

2. The Principle oStare Decisispplied tobunnandThompson

In addition to its general disregard for the impade ofstare decisisthe
essay floats specious arguments against the getecapplication to th®unn
andThompsordecisions. The first taunt, addressed previdndlyis article, is
that the decisions are not entitled to the effdcstare decisisbecause a
“majority of regular justices” did not render thecisions. In addition to ignoring
the constitutional provision requiring judicial disalification***the claim defies
common sense. Advanced to its logical conclustoofessor Fitzpatrick's point
would create decisional chaos. Either “reguladtjes would be forced to decide
matters in which they had an interest, therebyticrgdgood” precedent, or
substitute judges would render a decision thatafia® value.

The second jab is aimed only at fiirompsordecision and claims that the
decision has no precedential value because it waspublished® This
argument relies upon a supreme court rule thaifigsethat certain intermediate
appellate decisions will have “no precedential gdltf* But the unpublished
Thompsomecision does not fall in that category. Moreogensistent with the
essay’s general disregard ffare decisisthe argument ignores the fact that
Thompsonelied on the precedent established twenty-fiagsearlier irbunn

3. The Essay’'s Four Remaining Arguments

This paper’s earlier discussions of the legislasungstoric involvement with
the judiciary, Tennessee’s constitutional histarnyg fundamental principles of
constitutional law and statutory construction hexposed the fallacy of most of
the arguments against the constitutionality offteenessee Plan. This section
makes additional observations relative to ProfeB&mpatrick’s four remaining
arguments: that the legislature cannot give thegmr the authority to appoint
judges except when a midterm vacancy occurs; gtantion elections are not
“elections”; that retention races cannot be rededavith democracy; and that

161. TENN.CoNST.art VI, § 3.

162. 1d.§ 11.

163. SeeFitzpatrick,supranote 2, at 488—-89, 489 n.143.

164. TENN.Sup.CT.R. 4(E)(2) (“If an application for permission topegal is hereafter denied
by this Court with a “Not for Citation” designatipiine opinion of the intermediate appellate court
has no precedential value.§f TENN. Sup. CT. R. 4(G)(1) (“An unpublished opinion shall be
considered controlling authority between the patiithe case when relevant under the doctrines
of the law of the case, res judicata, collatergdm@sel, or in a criminal, post-conviction, or habea
corpus action involving the same defendant. Urdesignated “Not For Citation,” “DCRO” or
“DNP” pursuant to subsection (F) of this Rule, ublshed opinions for all other purposes shall be
considered persuasive authority.”).
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the electorate’s rejection of the 1977 constitidl@amendment is evidence that
the Tennessee Plan in unconstitutional.

a. The Legislature May Authorize the Governor itba
Appellate Court Vacancies

Professor Fitzpatrick claims that the TennessegiRlanconstitutional “to
the extent [it] permits the governor to appoinEwTJdge to a position created
when the previous judge served [a] full term ."%® If the legislature may
empower the governor to fill end-of-term vacanciBsofessor Fitzpatrick
contends that the vacancy provision would nullify election provisiotf® This
argument fails for two reasons. First, it is cadtcted by the plain language of
the constitution. Second, its legitimacy depengsnua forced, incorrect
construction of the word “vacancy.”

The constitution requires the legislature to deteerthe manner for filling
all vacancies not otherwise provided for in thestitation®’ This includes
vacancies in the appellate courts. In circumseglbhe legislature’s power, the
constitution has placed a limitation on the penbthe appointment, providing
that “[n]o appointment or election to fill a vacgrehall be made for a period
extending beyond the unexpired tertff” The legislature has abided by this
constitutional mandate by providing that the tefraroappointed judge expires
on August 31 following the next biennial electi§h.The appointed judge either
must be “elected by the qualified voters of thde&tat that election or cease to
serve!™ otherwise the appointment would be in violatiorthe constitutional
limitation imposed on the period of appointmeny: VBtue of these provisions,
no appointed judge is able to avoid an election.

In fulfilling its constitutional mandate to detemaithe manner for filling
vacancies, the legislature, by statute, has autubrine governor to fill all
appellate court vacanciéS. The statute plainly provides that “[w]hen a vagan
occurs in the office of an appellate court . . dbgth, resignationr otherwise
the governor shall fill the vacancy by [appointmEnf? The language makes it

165. Fitzpatricksupranote 2, at 492.
166. Id. at 491-92.
167. TeENN.ConsT. art. VI, § 4.

168. 1d.§5.
169. TENN. CODEANN. § 17-4-112(b) (1994 & Supp. 2007).
170. Id.

171. TENN. CODEANN. § 17-4-112 provides that

(a) When a vacancy occurs in the office of an tgtpecourt after September 1, 1994, by
death, resignation or otherwise, the governor §léie vacancy by appointing one (1) of the
three (3) persons nominated by the judicial selactommission, or the governor may require
the commission to submit one (1) other panel afe¢h{B) nominees. . . .

(b) The term of a judge appointed under this secthall expire on August 31 after the
next regular August election occurring more thamtti30) days after the vacancy occurs.
172. 1d. 8 17-4-112(a) (emphasis added).
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clear that all vacancies are to be filled by gubtanal appointment. To
circumvent this plain language used in the cortstituand statute, Professor
Fitzpatrick relies upon a forced and incorrectmdbn of the term “vacancy,”
surmising that the “constitution uses the word araies’ to refer only to interim
vacancies* This strained construction is directly contraglitby more than a
century of Tennessee law.

While neither the constitution nor the statutemdi“vacancy,” the courts
have applied a consistent and unambiguous definitithe term is used in its
ordinary sense, not in a limited or special onééefE is no technical or peculiar
meaning to the word ‘vacant’ when applied to offick means unoccupied,
without an incumbentegardless of whether it was ever filled, or whehow
it subsequently became without an incumbéfit.

Professor Fitzpatrick suggests that the issue efctinstitutionality of
gubernatorial appointments for end-of-term vacanoénains viable because
“[nJone of the courts that have considered the tita®nality of the Tennessee
Plan have addressed this poift” This argument disregards the plain
unequivocal language of the appointment statuteraoent precedent. The
statute requires the governor to fill all vacanciesated by “death, resignation or
otherwise.*® “Otherwise” means “in another way, or in otherys& '’ Thus,
the governor must fill vacancies created by deatfignation, or created in any
other way.

The only legitimate judicial interpretation of thitute is that the governor
fills all appellate court vacancies, not just vacancies dogumidterm. This
was the interpretation applied to the statute kyhited States District Court
for the Middle District of Tennesseelnhnson v. BredeserT he District Court
held that the statute “makes it abundantly clehdt tit applies to vacancies
created by appellate judges deciding not to puasuew eight-year term. That
vacancy “is to be filled by gubernatorial appointméollowed by a retention
election held at the next biennial August election.”

173. Fitzpatrick,supra note 2, at 475 (“[l]t appears that the constituticses the word
‘vacancies’ to refer only to interim vacancies—ivehere the judges leave in the middle of their
terms—rather than to positions that are vacant Igifbpcause judges choose not to run for
reelection.”).

174. Richardson v. Young, 125 S.W. 664, 683 (T&®1.0);accord Conger v. Roy, 267
S.W. 122, 125 (Tenn. 1924); Ashcroft v. Goodmarg, 30V. 939, 940 (Tenn. 1918); Statael
Gann v. Malone, 174 S.\W. 257, 259 (Tenn. 1915)e®tarel Witcher v. Bilbrey, 878 S.w.2d
567, 573-74 (Tenn. Ct. App. 1994).

175. Fitzpatricksupranote 2, at 492.

176. TENN. CODEANN. §17-4-112(a) (1994 & Supp. 2007).

177. 10 OFORD ENGLISHDICTIONARY 984 (2d ed. 1989).

178. Johnson v. Bredesen, No. 3:07-0372, 2007MIsE.LEXIS 33897, at*16 n.5 (M.D.
Tenn. May 8, 2007). In this case, plaintiffs, whiocluded the Tennessee Center for Policy
Research, challenged the constitutionality of theriessee Plan in United States District Court on
the basis that it denied voters their Fourteenttreddment property right to vote for a judge in a
contested judicial electionld. at *3. Mr. Johnson’s suit was consolidated with Hooker’s.
Among the challenges was an attack on the authafiibe governor to appoint a judge for an end-
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b. Retention Elections are Elections

Professor Fitzpatrick next argues that a retergiection is unconstitutional
because it cannot be reconciled with either trawiti notions of democracy nor
traditional definitions of election. In realityjshargument is that retention
elections fail to satisfy his own definition of &etion” and his concept of
democracy.

The first argument—that a retention election doasfih the definition of
election—fails because it turns on the assumptiahthe word “elect” means a
popular election between candidates. The argunogest counter to the most
basic tenets of construction. Words must be gitieir natural and ordinary
meaning. They must be construed in a common-$ask®n so as to not create
inconsistencies within a document. To construe woed “elect” to refer
specifically to popular elections would lead toemmtal conflict within the
constitution. Rather than creating conflict bystonction, courts are required to
““harmonize such portions and favor the constructidhich will render every
word operative . . . .*° By construing the word “elect” broadly to mearyan
kind of a selection process, the Tennessee caavtshionored their obligation as
interpreters of the law.

As a general proposition, neither “elect” nor “¢diec” have a unilocular
meaning. The word “elect” has many definitions dodens of applicatior§
The Oxford English Dictionary defines “elect” to ame“[tjo choose (a person)
by vote for appointment to an office or positioraafy kind.*®* Other definitions
include “to choose” and “to select.” While the warmdoubtedly describes a
selection process, it does not demarcate, nor rieritie details of the process.
Rather, it provides flexibility and a wide rangeagitions.

None of Tennessee’s constitutions have definetktine “elect,” but all of
them have used the word interchangeably to refenteerous different selection
processes. These include popular elections, &tiyislappointments, legislative
balloting, retention elections, referenda, andicatiions, to name but a fetf?
While Professor Fitzpatrick criticizes the Tennesssupreme Court for

of-term vacancy.ld. at *14—15. The has been dismissed for failustate a claim. Johnson v.
Bredesen, No. 3:07-0372, 2008 U.S. Dist. LEXIS ¥{#4.D. Tenn. Mar. 13, 2008).

179. Stateex rel Hooker v. Thompson, No. 01S01-9605-CH-00106, 1946570090
(Tenn. Oct. 2, 1996) (quoting Shelby County v. HaB2 S.W.2d 745, 749 (Tenn. 1956)).

180. See generallrica KlarreichElection Selectionl62 1. News280 (2002) (comparing
plurality voting with other voting procedures usedernationally, based upon principles of
mathematics); Pippa Norri€hoosing Electoral Systems: Proportionate, Majaida, and
Mixed, 18 NT'L PoL. Sci. Rev. 297, 299 (1997) (discussing four major categarietection types
with at least twelve subcategories).

181. 5 OXFORD ENGLISH DICTIONARY 115 (2d ed. 1989). In the seminal early work on
judicial retention elections in the United Statbg, authors likewise refer to retention electiogs a
elections. GRBON & BERKSON supranote 122, at 3.

182. See supréext accompanying notes 30-32, 49-66. Similadythe Tennessee Supreme
Court has pointed out, the word is used in multipdg/s in the Tennessee statutes. Satel
Higgins v. Dunn, 496 S.W.2d 480, 489 n.1 (Tenn.3)4listing thirteen separate statutory uses).
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considering these various constitutional provisiotkis interpretive mechanism
used by the court ilbunn and Thompsonis the very core of statutory
construction®* By reference to other election procedures irctmstitution, the

court determined that retention elections satiséydonstitutional requirement.

In all of the various election processes providedrf the constitution, the
details of the process have been left to legigatasign. This is consistent with
the recognition that the purpose of a constitutidrto provide a general
framework for government. It is neither appropriator desirable for a
constitution to contain exhaustive details; doingwuld limit the document’s
vitality over time.

Consistent with the underlying purpose of a couastih, the Tennessee
judicial article provides generally for an elecigreocess but leaves the details to
statute. The constitutional requirement that ftliges of the Supreme Court
shall be elected by the qualified voters of theest¥ is satisfied by any process
by which the voters have a right to choose or selaaetention elections, voters
choose whether a judge remains in office. By gjwiters this choice, the
constitutional requirement of an election is flgil.

Professor Fitzpatrick expresses concern that ifeha “elect” is broadly
construed consistent with tlRinn decision “then the legislature might permit
governors to win second terms in uncontested lietergferenda . . . -* The
sincere, albeit curt, response is “Yes, and yourtp®. . . ?” The simple truthis
that the legislature could do so. It would notuneonstitutional, as a general
proposition, for a state to have a retention edadir governor or for any elected
office. The fact that such a process might be sewr unpopular does not mean
that it would be unconstitutional. To the extdmttthe constitution does not
mandate a particular electoral process for aneafftcallows any process that
involves some selection or choice.

c. Retention Elections Satisfy Demaocracy

Professor Fitzpatrick reasons that because retemiiections were not
customary when the constitution of 1870 was pagkesgl,could not have been
contemplated nor intended under its tetfis But he readily concedes that
constitutions are intended to provide a generdineutonducive to flexible
interpretation, not a comprehensive descriptionracibg every potential issue

183. Fitzpatricksupranote 2, at 492-94.

184. See suprdext accompanying notes 152-58.

185. TENN. ConsT. art. VI, § 3. The very next sentence confirmsdiagjive involvement in
the details of the election. It provides that'fffegislature shall have power to prescribe sutbs
as may be necessary to carry out the provisiorsedtion two of this article.” The specific
reference to section two does not limit the germaler of the legislature to provide the details of
the election process, but simply reiterates thapthwer is to be used to assure that no more than
two judges reside in any of the state’s three idnis Id. § 2-3.

186. Fitzpatricksupranote 2, at 493.

187. Id. at 494.
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that might arisé® Moreover, he admits that the 1870 constituti@ultise word
“elect” to refer to yes/no vote&? His criticism of theDunncourt for relying on
two later amendments also providing for yes/novigteinwarranted because not
only did the 1870 constitution use the word “eleotihclude yes/no votes, so did
the two previous constitutio’? The fact that those who authored the document
used the word even a single time to describe yegftiog is sufficient to
establish that it was understood and contemplatttedime.

Professor Fitzpatrick next suggests that retemiections might be valid if
they “serve the democratic purposes of the 187@titation just as well as
contested elections do.” In essence, he consthigi@wn test for determining
whether retention elections are constitutionalorbier to do so, he continues to
presuppose a rigid and forced construction of thelelect” which cannot be
justified!®* The test that he creates is whether retentiariefes “facilitat[e]
democractic accountability” as well as populartées. The suggestion is that
retention elections survive constitutional scrutamly if they equal popular
elections in facilitating accountability. But batte choice of this standard—
“facilitating democratic accountability”—and thefidéion of accountability that
is implicit in the essay’s discussion are the atghalone.

Retention elections may be inconsistent witmeideas of democracy. But
just as there is no one meaning of “elect,” themoi one meaning of democracy.
Without a doubt, the frontier Tennesseeans belidhey were creating a
democracy when they adopted the early constitutiofet both the 1796 and
1835 constitutions provided for the appointmenjudfjes and the governor by
the legislature. And while it is true that the D&pbnstitution coincided with the
development of Jacksonian democracy, the frameradati provide that judges
would be popularly elected. Instead, they used#mee word that they used to
refer to yes/no votes on referenda, ratificatiams] other approval processé&s.

If the provisions of the 1870 constitution mustauplish “democratic
accountability,” and if, as Professor Fitzpatrickiggests, democratic
accountability may be accomplished only by popelactions or their equivalent,
then dozens of provisions of the Tennessee cotigtittand hundreds of
Tennessee statutes are invalid. Surely, for exayrtipd legislative election of the
Speakers, Treasurer, and Comptroifedoes not “serve[] the democratic
purpose[] . . . as well as contested electidi$heither do the legislative
appointments of interim membé&tsor the Secretary of Stat®. Yet the

188. Id.

189. Id at 493-94.

190. See supraext accompanying notes 15, 30.

191. See suprdext accompanying notes 181—-86.

192. Se€TENN. ConsT. art. Il, § 15;d. art. Ill, § 2.

193. Id.art. Il, § 11;id. art. VII, § 3;seeDavid CarletonThe Governorshign TENNESSEE
GOVERNMENT AND POLITICS: DEMOCRACY IN THEVOLUNTEERSTATE 41,47 (John R. Vile & Mark
Byrnes eds., 1998).

194. Fitzpatricksupranote 2, at 495.

195. TENN.ConsT. art. II, § 15.
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constitution specifically provides for these setetmethods?’ Similarly, the
constitution provides for the gubernatorial appmiemt of judges (when regular
judges are disqualifietff and temporary constitutional offices;and for the
appointment of the Attorney Genéfdl and the Clerks of the Coffttby the
supreme court. None of these appointment processg&les for democratic
accountability in the way that a popular electiaesg| but all are nonetheless
constitutional.

Similarly, numerous statutes vest the power to appgadges, sometimes
permanently and sometimes temporarily, in eitherdkecutive or legislative
branch. For example, the governor is empowerét jurdicial positions created
by death, resignation, and remdVaind to appoint special judges to hear cases
when sitting judges are disqualified by sicknesspinpetency, or disabilify/>
The chief justice of the supreme court may appspecial judge$® county and
municipal bodies appoint county and municipal juefg@sitting judges may
appoint substitute judgé%® and until 1997, with consent, the parties to & civ
suit could appoint their own judg¥.

Just as retention elections may be inconsistehtsgiine ideas of democracy,
they may also be inconsistent with some ideasdiipl accountability. Without

196. Id. art. lll, 8 17.

197. The constitution also provides that the latsise has the power to determine the method
of selection for all officers not otherwise prowidtor. Id. art. VI, § 4. As one commentator
explained, “[nJow the legislature can call for &ction or otherwise specify how an officeriséo b
selected.” Ewis L. LASKA, THE TENNESSEESTATE CONSTITUTION: A REFERENCEGUIDE 129
(1990).

198. TENN.CONST. art. VI, § 11.

199. Id. art. lll, § 14.

200. Id. art. VI, § 5.

201. Id. §13.

202. TENN. CODEANN. § 17-1-301(a) (1998). The current version ofdtagute refers to a
vacancy which occurs as a result of “death or adisepualifying event.” ENN. CODEANN. § 17-1-
301(a) (1994 & Supp. 2007).

203. TENN. CODE ANN. § 17-2-102 (1994 & Supp. 2007) (incompeteni})§ 17-2-104
(iliness);id. § 17-2-105 (incompetency, sickness, or disalfiiptermediate appellate judged);

§ 17-2-107 (incompetency, sickness, or disabifiyemeral sessions judged);§ 17-2-115 (giving
governor the power to appoint a judge in the ewérihcompetency)id. § 17-2-116 (giving
governor the power of appointment in the eventaljatige is certified as ill or disabled; providing
that if the judge subsequently dies or retiresstieessor shall continue to serve “until such time
as the successor . . . is duly elected, qualifieistalled in office in the manner provided by la

.."). The procedure set forth in section 17-2-hE8 been at issue in all cases challenging the
constitutionality of the Tennessee Plan.

204. Id. § 17-2-109(a)(1).

205. Id. 8 17-1-303 (county judgesy. § 16-18-101 (municipal judges).

206. Id. 8 17-2-118(a) (“If, for good cause, includingt bot limited to, by reason of illness,
physical incapacitation, vacation or absence frioencity or judicial district on a matter related to
the judge’s judicial office, the judge of a stateounty trial court of record is unable to holdito
such judge shall appoint a substitute judge to boldt, preside and adjudicate.”).

207. TENN. CODEANN. §17-2-108 (1996) (repealed 1997).
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expressly saying so, Professor Fitzpatrick imgles by judicial accountability

he means the ability to influence judicial decisiorin other words, he links
judicial accountability with majority public appraband finds it encouraging that
“judges who run in referenda . . . report . . tth& prospect of running in the
referenda influences their decisions on the beffeh.”

But accountability to majority rule and thus sugislity to majority
influence has never been the model for the Amejjicstice system. As Justice
Felix Frankfurter explained, “Courts are not repreative bodies. They are not
designed to be a good reflex of a democratic societ Their essential quality is
detachment, founded on independerf&.1t was as important in 1870 that
judges remain independent from undue politicalufice as it was that the
people elect judges. It is disingenuous to assamBrofessor Fitzpatrick does,
that the constitution intended one motivation tmptetely displace the other.

In the Tennessee Plan, the legislature has craateiitial selection method
that satisfies the desire for public accountabiltyile shielding judges from
undue political influence. It is a unique systémmttresponds to concerns about
the absence of accountability by linking retentigith satisfactory judicial
performancé™® By its passage, the legislature has evidenceddsige to provide
for accountability but not at the expense of excele. Moreover, accountability
under the Tennessee Plan is based on criteriaigmafies good judging:* rather

208. Fitzpatricksupranote 2, at 497.

209. Dennis v. United States, 341 U.S. 494, 5251] (Frankfurter, J., concurring).
210. TENN. Sup.CT.R. 27 (providing for the judicial performance awaleation program).
211. Judicial performance is evaluated based @ifolfowing criteria:

(A) Integrity. In addition to other approprigterformance measures, the committee
shall consider: (1) avoidance of impropriety angesggance of impropriety; (2) freedom from
personal bias; (3) ability to decide issues basetthe law and the facts without regard to the
identity of the parties or counsel, or the poptiaf the decision and without concern for or
fear of criticism; (4) impartiality of actions; ar(8) compliance with the Code of Judicial
Conduct contained ineNN. S.CT. R. 10.

(B) Knowledge and Understanding of the Law. didiion to other appropriate
performance measures, the committee shall congitieunderstanding of substantive,
procedural, and evidentiary law; (2) attentivertesactual and legal issues before the court;
and (3) proper application of judicial precedemtd ather appropriate sources of authority.

(C) Ability to Communicate. In addition to othegspropriate performance measures,
the committee shall consider: (1) clarity of bemalings and other oral communications;
(2) quality of written opinions with specific focos clarity and logic, and the ability to explain
clearly the facts of the case and the legal prettsde issue; and (3) sensitivity to the impact
of demeanor and other nonverbal communications.

(D) Preparation and Attentiveness. In additiorother appropriate performance
measures, the committee shall consider: (1) judieimperament, including courtesy to all
parties and participants; and (2) willingness tarpeevery person legally interested in a
proceeding to be heard, unless precluded by lawles of court.

(E) Service to the Profession and the Public. addition to other appropriate
performance measures, the committee shall cong§ldesfficient administration of caseload;
(2) attendance at and participation in judicial amdntinuing legal education
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thanzlgzeing at best a popularity contest and attvadnigh dollar partisan political
race:

Although Professor Fitzpatrick acknowledges thatjtidicial performance
evaluation system provides a measure of accouityahié argues that it does not
fulfill “democratic accountability” because judgezeive favorable evaluations
and have routinely been retained. In other watdsjocracy fails unless judges
are defeated. This cynical viewpoint ignores tloeatikely explanation for the
positive evaluations and the high rate of retergimmong Tennessee’s appellate
judges—perhaps the judges are doing a good jolesatvho have experience
with the Tennessee judiciary have attributed tigh hetention rate to the “high
caliber” of Tennessee’s appellate judg€s.

If, as Professor Fitzpatrick posits, democracy failless judges are defeated,
then Tennessee’s popular election period was a letengemocratic failure.
During that time, most Tennessee judges were amgabimot elected, to the
bench, and few were ever opposed for their £&aBhe tradition of appointment
and non-opposition was so entrenched, that by 19&7method of choosing
state appellate judges would be described as grdagl” system:

[N]early 60 percent of the regular judges who hsgeved on our Supreme
Court during the last one hundred years have hgeoirted by the Governor in
the first instance. . . . Judges appointed to senteunexpired terms are
generally re-elected. Even when a judge firstlleadhe bench through the
election route, he is not as a rule selected bglinetorate. He is selected by
the party leaders, and the party leaders are dgnéaavyers who have
considerable information as to their selectee’difipations for judicial office.
The election by the people is only a formal appra¥asuch selection by the

programs; (3) participation in organizations which devoted to improving the administration
of justice; (4) efforts to ensure that the cousesving the public and the justice system to the
best of its ability and in such a manner as tallircsinfidence in the court system; and
(5) service in leadership positions and within grganizations of the judicial branch of
government.

(F) Effectiveness in Working With Other Judged @ourt Personnel. In addition to
other appropriate performance measures, the coeasitiall consider: (1) exchanging ideas
and opinions with other judges during the decisitaking process; (2) commenting on the
work of colleagues; (3) facilitating the performanaf the administrative responsibilities of
other judges; and (4) working effectively with costaff.

TENN. SUP.CT.R. 27 § 3.01.

212. The recent campaign for the position of Chiettice of the Alabama Supreme Court cost
$8.2 million. AMES SAMPLE, LAUREN JONES, & RACHEL WEISS THE NEw POLITICS OFJUDICIAL
ELECTIONS 2006, at 5 (Jesse Rutledge edayailable at http://www.justiceatstake.org/
files/NewPoliticsofJudicialElections2006.pdf. Tiotal spending in the race was $13.4 millldn.

Alabama is not an aberration; record totals wg@ensin Georgia, Kentucky, Oregon, and

Washington in 2006 as welld. at 15.

213. See supranote 142.

214. Seeid.
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party leaders and that approval is generally obthin Tennessee in an election
in which there is no oppositidi®

Part Il of this Essay responds to the remaindehefclaims related more
generally to Professor Fitzpatrick’s claim that Tremnessee Plan is not fulfilling
the legislature’s purpose.

d. Rejection of the 1977 Constitutional Amendnigiat Not Render the
Tennessee Plan Unconstitutional

Professor Fitzpatrick’s last point, which he chgegzes as “powerful, but
not conclusive 28is that the voter’s rejection of the 1977 amendrfarors the
conclusion that the Tennessee Plan is unconstigltioT his is an indefensible
and overly simplistic interpretation of the failk@77 constitutional amendment.
There is no legal basis for using the public’s \totevaluate the constitutionality
of a legislative enactmeft’ nor is it proper to construe the vote as enjoining
future legislative reform for the courts.

Even if the law attached legal significance toileéapublic initiative, which
it does not, it could not do so under the compleumstances surrounding the
1977 Limited Tennessee Constitutional Conventiénom the complex and
intricate history of the Convention, describedieaih this papef.® Professor
Fitzpatrick urges one conclusion: The people regethe judiciary amendment
because they wanted an elected judiciary. Undgrltgic, the 1979 statute
creating the Court of the Judiciary would be untitutional, because the voters
rejected the constitutional proposal to create @wairt of Discipline and
Removaf*® Similarly, the 1989 statute providing for a staide public
defender system would be unconstituticiabecause the voters rejected the
constitutional proposal requiring that the Genéssembly provide for the
“adequate defense of indigent$.” In addition, statutes providing for court

215. Parkssupranote 6, at 629 (quoting MW.iam H.WICKER, Constitutional Revision and
the Courtsin PROCEEDINGS OF THESIXTH ANNUAL SOUTHERNINSTITUTE OFLOCAL GOVERNMENT
12,14 (Bureau of Public Administration, Universitybénnessee — Knoxville 1947)).

216. Fitzpatricksupranote 2, at 498.

217. Professor Fitzpatrick cites Justice Soutdissent inSeminole Tribe of Florida v.
Florida, 517 U.S. 44 (1996), as authority for the profmsithat “it is certainly not uncommon to
use [rejected constitutional amendments] to in&griire meaning of a constitution.” Fitzpatrick,
supranote 2, at 498 n.211. The case deals with thehehsuits by Indian tribes against states had
been authorized by Congress consistent with theeBta AmendmentSeminole Tribgs17 U.S.
at 47. It's relevance on the point for which itied seems totally illusory.

218. See supraext accompanying notes 106—26.

219. SeeTENN. CODEANN. § 17-5-101 to -314 (1994 & Supp. 2003¢e alssupranote
118.

220. TENN.CODEANN. § 8-14-201 to -212.

221. This was the proposal set forth in sectiorofilProposal 13.Proclamation by the
Governor supranote 114 see also supraote 118.
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redistricting® and supreme court rulemakiiy would also violate the
constitution. Thus, Professor Fitzpatrick's cladimat the public’s failure to ratify
the judicial article represents a public mandatsresy merit selection finds no
support in the circumstances or in the law.

II. AN ANALYSIS OF THETENNESSEEPLAN'SFULFILLMENT OF ITS
LEGISLATIVE PURPOSE

Just as the more complete story of Tennessee yikas refined the
discussion of the constitutionality of the Tennesf4an, a more balanced
account of merit selection will inform the discussiof the Tennessee Plan’s
success in fulfilling its legislative purpose.

Merit selection of judges originated from dissateifon with judicial
elections, both partisan and nonpartisan. Ros@med® summarized this
dissatisfaction in a famous 1906 speech to the iareBar Association entitled
The Causes of Popular Dissatisfaction with the Adstiation of Justice
“Putting courts into politics, and compelling judg® become politicians, in
many jurisdictions has almost destroyed the trawkti respect for the bencff”

In 1914, Albert M. Kales of the American Judicat@ciety proposed an
alternative selection process in a series of vitf® According to Kales, judges
should be selected by the entity that is “most eatipally legal, conspicuous,
subject directly to the electorate, and interesteahd responsible for the due
administration of justice®® The Kales Plan called for judges to be appoinged
the chief justice, who would be popularly electdthles also proposed that a
“judicial council” be given the authority to comgihn “eligible list” of attorneys
from which the chief justice would appoint judgés.

Under the Kales Plan, the tenure of judges appbihtethe chief justice
would be determined by voters in periodic noncoitipetelections’?® Kales
believed that such elections “present[ed] the ea=ddaatures of a recall and at
the same time [were] a fair substitute for the @néperiodic election” in that
they allowed the electorate to “retire unfit menit believed voters of the “largely
impossible” task of choosing which lawyers showd/e as judges?

222. SeeScHEB& RECHICHAR, supranote 110, at 61-63ge alssupranote 118.

223. TENN. CODEANN. 88 16-3-401 to -408.

224. Roscoe Poundhe Causes of Popular Dissatisfaction with the Adstiation of
Justice 46 JAM. JUDICATURE SoC'Y 54, 66 (1962).

225. Se@ALBERT M. KALES, UNPOPULARGOVERNMENT IN THEUNITED STATES (1914);First
Draft of an Act to Establish a Model Court for a figpolitan District, 4 Av. JUDICATURE SOC'Y
BuLL. (1914);First Draft of a State-Wide Judicature A¢tAM. JUDICATURE SOC' Y BULL. (1914).

226. See First Draft of an Act to Establish a Model Qdar a Metropolitan Districtsupra
note 225, at 36.

227. SeeKALES, supranote 225, at 250.

228. See First Draft of an Act to Establish a Model Qdar a Metropolitan Districtsupra
note 225, at 149-53.

229. See First Draft of a State-Wide Judicature,Aapranote 225, at 164. While Professor
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Founder of the American Judicature Society Herlbtatley offered a
modified version of the Kales Plan in 1928, in whilie governor would appoint
judges from a list of names compiled through abetviscite’* Participation of
laypersons in the judicial nominating process was$ $uggested in 1931 by the
Grand Jury Association in New YofKk:

In 1937, the American Bar Association adopted alugi®n that combined
the elements proposed by Kales and Harley, recodimgrthe “filling of
vacancies by appointment by the executive or aleetive official or officials,
but from a list named by another agency, composguait of high judicial
officers and in part of other citizens, selectadlie purpose, who hold no other
public office.®®® The American Bar Association resolution called fo
reappointment or retention elections after anahigrm of office and periodically
thereaftef™

Versions of this nominative-appointive-elective rplaere considered in
several states during the 1930s, but it was Miss$loat first established what it
termed the “Nonpartisan Court Plan” in 1946 During the 1960s and 1970s,
twenty-three jurisdictions adopted what had becknmvn as the “Missouri
Plan” or “merit selection®® Today, thirty-three states and the District of
Columbia use merit selection to choose at leasesafrtheir judge$®

When the Tennessee legislature created the Temn®am in 1971 it
announced four goals: selecting the best qualjfiddes, bringing more racial
and gender diversity to the bench, insulating jedgem political pressure and

Fitzpatrick maintains that the “architects of meeitection” proposed retention elections to provide
“life tenure but without the appearance of lifeues” historians report that retention electiorss ha
two principal purposes: “to ensure that judges W retained for lengthy terms of tenure once
they had been chosen on the basis of professicrél’hand “to accommodate the populists who
insisted on a mechanism to hold judges publiclypantable.” SeeCARBON & BERKSON, supra
note 122, at 6.

230. Editorial,The Eligible List of Judicial Candidate$1 JAM. JUDICATURE SoC'y 131
(1928).

231. SeeGlenn WintersThe Merit Plan for Judicial Selection and Tenures-Historical
Developmenin SELECTEDREADINGS: JUDICIAL SELECTION AND TENURE 36 (Glenn Winters ed.,
1973).

232. John Perry WooBasic Propositions Relating to Judicial Selectionaihiite of Direct
Primary—Appointment Through Dual Agency—Judge tarf@n Record;23 A.B.A. J. 104-05
(1937).

233. Seeid.

234. Winterssupranote 231, at 36.

235. SeeAMERICAN JUDICATURE SOCIETY, JUDICIAL MERIT SELECTION: CURRENT STATUS
(2008),available athttp://www.judicialselection.us/uploads/documeduslicial_Merit_Charts_
OFC20225EC6C2.pdf (hereinaftetRRENT STATUS).

236. See id. Twenty-four states and the District of Columbsge umerit selection to make
initial appointments to some or all of their courige states use merit selection to fill midterm
vacancies onlyld. Eight states and the District of Columbia regégislative confirmation of
gubernatorial appointments, and five states anBiteict of Columbia substitute a reappointment
process for retention electionkl.
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influence, and enhancing the prestige of and puktipect for the courts! In
the sections that follow, this Essay examines xiteng to which merit selection
generally, and the Tennessee Plan specificallpraptishes these objectives.

A. Selecting Highly Qualified Judges

Scholars have used a variety of approaches to sgldhe question of
whether merit selection systems produce bettergsidigan do other selection
methods, with mixed result® Some studies have compared the educational
backgrounds and professional experience of judglested by appointment and
election. The most comprehensive analysis of kinid reported that merit-
selected and popularly-elected state high couggadlid not differ significantly
in the extent of their legal or judicial experienbat merit-selected judges were
more likely than popularly-elected judges to havteraled prestigious law
schools®*

Other research has compared judges’ performance they attain their
seats. A recent study examined the work produstaié high court judges and
concluded that, while elected judges were moreymidek than merit-selected
judges, appointed judges’ opinions were of highetdity**° Some analyses have
assessed judicial performance through ratingsniimgs by attorneys. Results
of a survey of corporate attorneys indicated thetd of the five states whose
courts ranked highest on judges’ competence wetessin which judges are
appointed, while four of the five lowest rankin@tss on this criterion were
elective state&'* These findings are consistent with an early saidye effects

237. SeeTENN. CODEANN. 88 17-4-101, -102 (1994 & Supp. 2007).

238. Some studies comparing appointed and el@alges utilize inaccurate data for some
judges, as they classify judges according to foeinal selection method rather than the method
through which they actually attained their seatzokding to Holmes and Emrey, 52% of judges
serving on high courts in elective states from 1862004 were initially appointed. Lisa M.
Holmes and Jolly A. EmreyCourt Diversification: Staffing the State Courtslaist Resort
through Interim Appointment27 1sT. Svs. J. 1, 1 (2006). Data available on the American
Judicature Society’s Judicial Selection in theextatebsite indicates that 35% of judges currently
serving on high courts in states with contestaleletiens were initially appointed to their seats.
American Judicature Society, Methods of Judicial leG®n, http://www.judicial
selection.us/judicial_selection/methods/justicestha supreme_court.cfm?state (last visited May
28, 2008).

239. See Henry R. Glick and Craig F. EmmerGelection Systems and Judicial
Characteristics: The Recruitment of State Suprem@CJudges70 JDICATURE 228, 231-33
(1987).

240. SeeStephen J. Choi, G. Mitu Gulati, & Eric A. Posrferpfessionals or Politicians: The
Uncertain Empirical Case for an Elected Rather Tigapointed Judiciant (Univ. of Chi. Sch.
of Law, John M. Olin Law & Econ. Working Paper N857, 2007), available at
http://ssrn.com/abstract=1008989 (last visited @y2008). Productivity was measured by the
number of opinions judges wrote; opinion qualityswaeasured by the number of citations to
opinions by judges in other statdd. at 2.

241. SedJ.S.CHAMBER INSTITUTE FORLEGAL REFORM, LAWSUIT CLIMATE 2008:RANKING
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of the Missouri Plan. While substantial proporiaf both elected and merit-
selected judges ranked in the highest quartilesifemerit-selected than elected
judges were ranked in the lowest quatrtile, sugggﬂ;tiat a merit plan “tend[ed]

to eliminate the selection of very poor judges.”<*

A third approach to assessing whether appointigéesys select “better”
judges than elective systems is to compare the auafldisciplinary incidents in
which appointed and elected judges have been iadol8tudies of this kind have
uniformly found that elected judges were discigﬂirwd removed from office
with greater frequency than were appointed judges.

It is not surprising that studies have found megfuindifferences between
judges chosen in appointive and elective systéma.merit selection system, the
emphasis is on qualifications and experience abthset, and only the best
gualified applicants are eligible for appointmerthe Tennessee Plan is an
example of how this process works in practice.dallvacancies are publicized
when they occur, and applications are solicitedhfaandidates who meet the
constitutional and statutory requirements. Appiisaare required to provide
information about their professional backgroundiigial and administrative
experience, education, and achievements. Theiglidielection commission
convenes a public meeting to receive comments denfial candidates,
investigates and interviews applicants, and fora/dingé names of the three best
qualified individuals to the governét There is no similar screening process for

THE STATES 14 (2008), available at http://www.instituteforlegalreform.com/states/las
climate2008/pdf/LawsuitClimateReport.pdf. The tapking states were Delaware, Minnesota,
Virginia, Nebraska, and Indiana; the lowest rankitates were Louisiana, Mississippi, West
Virginia, Alabama, and Hawaiild. A follow-up analysis indicated that the averageking of
states with merit selection of judges (i.e., gub#nal appointment from a nominating
commission) was higher than states with any otblecgon method, while states with partisan
judicial elections had the lowest average rankiSgeJoshua C. Hall & Russell S. Solislthe
“Missouri Plan” Good for Missouri? The Economics dfidicial SelectionPoLicy Srupy
(Show-Me Institute, St. Louis, Mo.), May 21, 2008, available at
http://showmeinstitute.org/docLib/20080515_smi_gtulkb.pdf.

242. RcHARD A. WATSON & RONDAL G. DOWNING, THE POLITICS OF THEBENCH AND THE
BAR 283 (1969).

243. See, e.gSteven Zeidmari,o Elect or Not to Elect: A Case Study of JudiSielection
in New York City 1977-20037 U.MicH.J.L.REFORM791, 808-10 (2004) (from 1977 to 2002,
judges of New York City's Civil Court, who are eled, were substantially more likely to be
disciplined than judges of the Criminal and Fan@ligurts, who are appointed);AGFORNIA
COMMISSION ON JUDICIAL PERFORMANCE SUMMARY OF DISCIPLINE STATISTICS 1990-1999,
available athttp://cjp.ca.gov/publicat.htm (disciplinary rafeselected judges from 1990 to 1999
were higher than those for judges who were injtatipointed); The Florida Bar, Merit Selection
and Retention, http://www.floridabar.org/DIVCOM/BIPS2001. nsf/BIP+List?OpenForm (last
visited May 28, 2008) (follow “Merit Selection afktention” hyperlink) (since 1970, ten of the
thirteen judges removed from the bench were eleetibetr than merit-selected, and 73% of the
judges disciplined since 1998 initially reachedlteach via election).

244, SeeTeENN. CoDE ANN. §8 17-4-109 (1994 & Supp. 2007). When filling eltgie
vacancies, the governor may request a supplenmishtdithree names but is required to appoint a
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potential candidates in states with contestabtgietes, and political connections
can take precedence over professional credefifials.

As has already been discussed, Tennessee hasraapiae its selection and
retention processes with a performance evaluatiogram designed both to
promote judicial self-improvement and to enablev®to make more informed
decisions in retention electioff€.Under the Tennessee Plan, attorneys, other
judges, and court personnel are asked to evaludtge$ on several criteria,
including integrity, knowledge and understanding tbe law, ability to
communicate, preparation and attentiveness, setuidbe Brofession, and
effectiveness in working with other judges and tpersonnef’’ The results of
the evaluations of appellate judges are made palolity with a recommendation
for or against retentioff® No similar, official performance evaluation pragrs
exist in elective states.

The Tennessee Plan, both in theory and in prasitects and retains highly
gualified judges.

B. Bringing More Diversity to the Bench

Numerous studies have addressed whether partgriation methods are
more likely to place diverse candidates on the lhdmat the findings have been
inconsistent®® While most of these studies consider only a Stftemal
selection method rather than how a judge actuadighied the benéf’a recent
analysis of state high courts over a forty-yealiguetook into account the
frequency of interim appointments in elective stated reported that gender and
racial diversification is more likely to occur thugh interim appointments than
elections®®! The demographics of state appellate courts 8200 firm these

judge from the second listd. § 17-4-112(a).

245. In 2007, New York State created Independemticial Election Qualification
Committees, a statewide network of screening panelsview the qualifications of trial court
candidatesSeeNew York State Unified Court System, Rules of@teef Administrative Judge,
http://www.nycourts.gov/rules/chiefadmin/150.shtifihst visited May 30, 2008). These
committees are not comparable to nominating conionisshowever, in that they simply rate
candidates as qualified or not qualified, and cdatdis are not required to submit to screening in
order to run for office.

246. See supraext accompanying notes 134—42.

247. Se€eTeENN. CODEANN. 817-4-201; ENN. Sup.CT. R. 27.

248. Se€eTENN. CODEANN. § 17-4-201(a)(1), (c).

249. Compare, e.gMark S. Hurwitz & Drew Noble Lanie¥Women and Minorities on State
and Federal Appellate Benches,1985 to 19® DICATURE 84, 88-91 (2001) (women and
minorities were no more likely to become state dpiggudges under merit systems than non-merit
systems)with M.L. HENRY, THE SUCCESS ORNVOMEN AND MINORITIES IN ACHIEVING JUDICIAL
OFFICE (1985) (women and minorities were more likely t@iatjudgeships through appointive
systems than elective systems).

250. See supraote 238.

251. SeeHolmes & Emreysupranote 238, at 7. A similar study found that womes a
significantly more likely to be selected to staighhcourts when initially appointedseeKathleen
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findings, with 65% of women judges and 76% of mitygudges having been
appointed rather than elected to their positfhs.

A chief advantage of a merit selection systemasitiis possible to structure
the process so that opportunities for selectingeeriverse group of judges are
enhanced>® The Tennessee Plan calls for consideration atitial and gender
population of the state in the appointment of mesiloé the judicial selection
commissiorf>* and research has demonstrated that demographitredlyse
nomlnatlng commissions attract more diverse appigcand select more diverse
nominees.

Accordlng to data provided by the Administrativefi€d of the Courts,
Tennessee’s judicial selection commission has setkeandidates for eighty-
seven vacancies since 199%. The commission has recommended 245
applicants to the governor to fill these vacandiesduding sixty-three women
and twenty-eight minorities. Of the governor’'shtigappointees, twenty-two
have been women and seven have been minoritiés.cdfitrasts markedly with
the composition of Tennessee’s benches before swdttiorf>’ In the last
decade alone, the number of women serving as appgldges has tripled and
the number of minorities serving on appellate beadfas doubled®

In Tennessee and nationwide, appointive systemg pasvided more
diversity on appellate courts than have electiwgtesys.

A. Bratton & Rorie L. Spill,Existing Diversity and Judicial Selection: The Raltthe
Appointment Method in Establishing Gender Diveiisitgtate Supreme Cour3 $c. Sci. Q.
504, 504 (2002).

252. These figures include judges chosen througiit selection, gubernatorial appointment,
or judicial appointment. Data on file with authors

253. For a discussion of measures that may betaggdmote diversity among nominating
commission members and judicial appointees, seeM.deomero,Enhancing Diversity in an
Appointive System of Selecting Jud@&sFORDHAM URB. L.J. 485 (2007).

254. SeeTENN. CODEANN. 817-4-102(b)(3), (d) (1994 & Supp. 2007).

255. SeeKevin M. Esterling & Seth S. Andersebiversity and the Judicial Merit Selection
Process: A Statistical Repoith RESEARCH ONJUDICIAL SELECTION 1999(American Judicature
Society ed., 2000).

256. Data provided by the Administrative Officetloé Courts is on file with the authors.

257. SeeGENTRY CROWELL, TENN. SEC' Y OF STATE, TENNESSEEBLUE BOOK 1988—-1989, at
222-31 (1989); BNTRY CROWELL, TENN. SEC'Y OF STATE, TENNESSEEBLUE BOOK 19891990,
at 226-35 (1990); IREYy C. DARNELL, TENN. SEC'Y OF STATE, TENNESSEEBLUE BOOK 1991—
1994, at 248-58 (1994);IIRY C. DARNELL, TENN. SEC'Y OF STATE, TENNESSEEBLUE BOOK
1995-1996, at 254—63 (1996)iLRy C. DARNELL, TENN. SEC'Y OF STATE, TENNESSEEBLUE
Book 1997-1998, at 250-60 (1998)iLRy C. DARNELL, TENN. SEC'Y OF STATE, TENNESSEE
BLUE Book 1999-2000, at 264—73 (2000)jLRr C. DARNELL, TENN. SEC'Y OF STATE,
TENNESSEEBLUE Book 2001-2004, at 288—-97 (2004).

258. Seesources citedupranote 257.
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C. Limiting Politics in Judicial Selection

Regardless of which judicial selection method ied, st is impossible to
entirely eliminate politics from the selection pees™ In fact, in some
appointive states, partisan politics is an expfieitt of the process, with partisan
balance required on judicial nominating commissinsr on the courts
themselve$®™ But merit selection systems minimize the rolepofitics in
judicial selection. Judicial aspirants in mer#pbktates are not required to raise
money, seek party support, or campaign for offEcai judicial candidates in
elective states; and judicial campaigns in recedry have come to closely
resemble campaigns for legislative and executigitipos.

Judicial elections for the past decade have bearacterized by
unprecedented campaign fundraising and spendinggased special interest
group involvement, and relaxed ethical standardsdndidate speech. In the last
four election cycles, candidates for state highrtsduave raised more than double
the amount raised in the 1995%.1n a 2004 lllinois contest, candidates for a
single district-based seat on the supreme cousedanearly $10 million,
exceeding fundraising in eighteen of the thirtyrfouS. Senate races that y&4r.

In 2006, candidates for the Alabama Supreme Giatttered previous records
for judicial elections, raising a total of $13.4llian.?**

At the same time, special interest groups have ednup their efforts to
influence the composition of state courts—makingtidbutions to candidates,
funding television advertising through independeienditures, and pressuring
candidates to discuss their political views. |2005-2006 election cycle, 44%
of the contributions to state high court candidas®e from business groups,
and 21% came from trial attorneys. These special interest groups also spent a
total of more than $5 million on television ad$en states with high court races
in 2005—-20062° and in an April 2008 Wisconsin race, special eségroups
spent approximately $4 million on a single supremert raceé®’

259. See, e.gMelinda Gann HallState Supreme Courts in American Democracy: Probing
the Myths of Judicial Reforr@5 Av. PoL. Sci. Rev. 315 (2001) (voter reactions to controversial
policy issues and the extent of partisan compasitiche state affected outcomes in all types of
judicial elections—partisan, nonpartisan, and riei

260. These states include Arizona, Connecticulgiare, Indiana, Nebraska, New York,
South Dakota, Utah, Vermon8eeCURRENT STATUS, supranote 235

261. These states include Delaware and New JerSegAmerican Judicature Society,
Judicial Selection in the States, http://www.jualgglection.us (last visited May 20, 2008) (cliok o
individual states shown on interactive map).

262. Se€eSAMPLE ET AL., Supranote 212, at 15.

263. SedRobert Barnesludicial Races Now Rife with Politid&/AsHINGTON PosT, Oct. 28,
2007.

264. Se€SAMPLE ET AL., supranote 212, at 15.

265. Seeidat 18.

266. Seeidat 3.

267. SeeEmma Schwart# lections for Judges are Getting NastigrS.NEws& WORLD
REPORT, Apr. 4, 2008.
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Outside groups have also expanded their effort@seertain judicial
candidates’ views on controversial issues, distiiguguestionnaires regarding
their positions on such subjects as abortion, gatdpenalty, and same-sex
marriage, and publicizing their responses and riesluo respon&® And in
recent elections, candidates have been less cmestréhan in the past in
responding to such questionnaires. According20@2 U.S. Supreme Court
decision, candidates for state court seats arédr@enounce their views on legal
and political issues—issues that may later comerbehem as judgéé’

While no system of selecting judges can be comglétsulated from
politics, merit selection systems negate the ingme of electoral campaigning,
interest group activity, and candidate fundraisinthe selection process.

D. Enhancing Public Confidence in the Courts

The increased politicization of judicial electidmss not gone unnoticed by
voters, and it seems to have taken a toll on théigisiconfidence in its courts.
According to recent national surveys, between twig$s and three-fourths of
Americans believe that the need to raise moneyotmluct their campaigns
influences judges’ decisio’& More than four in five Americans are concerned
that the U.S. Supreme Court’s decisiorRiepublican Party of Minnesota v.
Whitewill lead to special interest groups pressuringladates to take positions
on controversial issué&’ and nine in ten fear that special interests giegito
use the courts to shape economic and social pSficyrhese concerns are
reinforced by research that identifies correlatlmetsveen campaign contributions
and judicial decision%”

268. SeeMarcia CoyleJudicial Surveys Vex the Bendte NATIONAL LAW JOURNAL, Sept.
8, 2006.

269. Republican Party of Minn. v. White, 536 U785 (2002).

270. SeeANNENBERGPUBLIC PoLicY CENTER, PUBLIC UNDERSTANDING OF ANDSUPPORT FOR
THE CourTs 3 (2007), available at http://www.annenbergpublicpolicycenter.org/
Downloads/20071017_JudicialSurvey/Judicial_Findirigs17-2007.pdf (69% of respondents
believed that the need to raise money for electidfexts judges’ rulings to a moderate or great
extent); ISTICE AT STAKE CAMPAIGN, AMERICANS SPEAK OUT ON JUDICIAL ELECTIONS1 (2004),
available at http://www justiceatstake.org/files/ZogbyPollFduegt.pdf (71% of respondents
believed that campaign contributions from integgstips have at least some influence on judges’
decisions); USTICE AT STAKE CAMPAIGN, NATIONAL SURVEY OF AMERICAN VOTERS 7 (2001),
available at http://www.justiceatstake.org/files/JASNational@&y Results.pdf (67% of
respondents believed that individuals or groups giv®money to judicial campaigns often receive
favorable treatment).

271. SeeAMERICANS SPEAK OUT ON JUDICIAL ELECTIONS, supranote 270, at 1.

272. SeeNATIONAL SURVEY OF AMERICAN VOTERS supranote 270, at 9.

273. See, e.gTEXANS FORPUBLIC JUSTICE, PAY TO PLAY : HOWBIG MONEY BUYSACCESS TO
THE TEXAS SUPREME COURT (2001), available at http://www.tpj.org/docs/2001/04/reports/
paytoplay/paytoplay.pdf (the Texas Supreme Coustfaar times more likely to accept a case for
review if the petitioner had contributed to a jost campaign); Madhavi M. McCall & Michael A.
McCall, Campaign Contributions, Judicial Decisions, and Trexas Supreme Court: Assessing
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On the other hand, substantial majorities of votmmionwide and in
individual states support merit selection and riersystem$’* These systems
significantly limit the involvement of parties, sp@ interests, and money in the
selection of judges, and in so doing, they prestr@gublic’'s confidence in its
courts.

CONCLUSION

A few weeks before these Essays, wrestling witltdmstitutionality of the
Tennessee Plan, were published, Tennessee’s sy&am for electing appellate
court judges with its mutual accommodation of jiaimdependence and public
accountability was dealt a likely fatal blow by thennessee General Assembly.
Set to sunset in 2008, the Plan needed legisladikeep it alive. Because the
legislation did not pass, the Plan is set to wiomcompletely in 2009, unless
new legislation is passed. If the Tennessee &gid fails to revive the
Tennessee Plan during the next calendar year, l#mesRlemise will not be
attributable to either author’s rhetoric or logior will it signify a considered
rejection of merit selection. Rather, as has heea from the beginning,
Tennessee’s merit selection system will be yettardiargaining chip gambled
away at the tables of the Tennessee General Asgéffbl

the Appearance of Impropriet§0 WDICATURE 214 (2007) (the likelihood of a justice votingain
party’s favor was significantly higher if the padgntributed to the justice’s campaign); Vernon
Valentine Palmer & John LevendiBhe Louisiana Supreme Court in Question: An Emairic
Study of the Effect of Campaign Money on the Jalditinction 82 TuL. L. Rev.1291(2008) (in
nearly half of the cases heard by the court ofeudeen-year period, a litigant or attorney had
contributed to at least one justice’s campaign,@anaverage, justices voted in favor of contritsitor
65% of the time); Adam Liptak & Janet Robe@smpaign Cash Mirrors a High Court's Rulings
NEw YORK TIMES, Oct. 1, 2006 (over a twelve-year period, justioEthe Ohio Supreme Court
routinely participated in cases involving campaigntributors and, on average, voted in favor of
contributors 70% of the time).

274. SeeNATIONAL SURVEY OF AMERICAN VOTERS supranote 270, at 12 (71% of voters
nationwide supported a general merit selectiorratghtion proposal); Memorandum from Patrick
Lanne, Public Opinion Strategies, to Interestedtié%ar(Dec. 11, 2007)available at
http://www.justiceatstake.org/files/MissouriMemoADderallResults.pdf (71% of Missourians
supported the state’s current system of judicialinselection and retention); Justice at Stake
Campaign, Minnesota Statewide Survey January 20@®.//www.justiceatstake.org/files/
MinnesotaJusticeatStakesurvey.pdf (last visited Riay2008) (74% of Minnesotans supported
merit selection of judges with retention electiamsl performance evaluation).

275. [EDITOR’'S NOTE: Professor Fitzpatrick hadtien a reply to this Essay. Itis posted at
http://papers.ssrn.com/abstract=1152413.]



	A Response to Professor Fitzpatrick: The Rest of the Story
	13_White_75 3

