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JUDICIAL INDEPENDENCE:
SECOND STEPS
By Penny J. White

During the past few years,

the American judiciary
has lost several judges to
single-issue, negative
political maneuverings. t

We are analogous to the floating
babies that were not rescued from the
river. As a former judge who lost her
seat in a retention election as a result
of a single-issue attack, I share with
many members of the profession the
desire to rescue other judges before
they too become casualties of the war
currently being waged against judicial
independence. But, it occurs to me
that rescuing those who float toward
us will simply not be enough to stop
the attack on the independence of the
judiciary. We must do more.

Understanding the Import of
Judicial Independence

Surely, recognizing the importance
of judicial independence is the first
step to preserving it, just as is reach-
ing into the stream to save potential
casualties. But there are other steps we
must take as well. As we contemplate
these next steps, we must, in a sense
of renewal and commitment, ford the
river upstream and find out who is
responsible for trying to destroy judi-
cial independence. And we must stop
them because plucking casualties from
the river will not be enough.

Research and investigation on the
issue of judicial independence estab-
lishes one thing with certainty-when
we discover who is responsible for the
attack on the independence of the judi-
ciary, we will undoubtedly find a
crowd. It is human nature to congre-
gate around what is considered to be a

no lose situation, and many have
jumped aboard the judiciary bashing
bandwagon. For example, the U.S.
Chamber of Commerce recently sug-
gested to local chambers that they use
lawyer bashing as a theme for their
advertisements. Their thinking? That
no one opposes lawyer bashing, or at
least, the overwhelming majority
does not.

So to it is with attacks on the judi-
ciary. It is the favorite pastime of
politicians for it is seen as a winning
platform, a sure way to influence
votes. Beat up the judges, after all
they can't fight back; beat up the
judges and you will capture the voters
and the election. We all recall that the
impeachment of Federal District Judge
Harold Baer was the single issue that
both candidates in the last presidential
election agreed upon, despite the fact
that Judge Baer was appointed for
life.2

Also that same election year, a book-
let circulated widely on Capitol Hill,
urging members of Congress to initiate
impeachment proceedings against so-
called "activist judges" regardless of
whether there was a likelihood of suc-
cess on the merits. Why? The booklet
candidly answered the question:

Even if it seems that an impeachment
conviction against a certain judge is unlike-
ly, impeachment should nonetheless be pur-
sued. Why? Because just the process of
impeachment serves as a deterrent. A judge,
even if he knows that he is facing nothing
more than a congressional hearing on his
conduct, will usually become more
restrained in order to avoid adding fuel to
the fire and thus giving more evidence to the
critics calling for his removal.

When Congress reconvened in
1997, the majority whip of the House
announced that "a part of the conserv-
ative efforts against judicial activism
will be to go after the judges."3

Similarly, in the state houses, mem-
bers have drafted articles of impeach-
ment against state judges for rulings in
individual cases with the same pur-
pose:4 to intimidate, and in their
words, "reign in" the judiciary. 5

These members of the executive
and legislative branches suggest that
they can affect judges' rulings by
threatening their jobs. And the reason
they suggest this is simple. Because in
some cases, the intimidation tactics
work. Not only have some judges
played into the hands of the politicians
in their rulings, but some have even
modeled their judgeship campaigns
after the politicians' tactics, relying on
emotional sound bites to promote
themselves and detract from their
opponents.

For instance, while campaigning
for the state supreme court, an
Alabama Court of Criminal Appeals'
judge labeled the court as "too left and
too liberal" and challenged the court
to "set executions immediately" in
twenty-seven cases despite the fact
that all of the cases were pending fed-
eral habeas review. 6 In another exam-
ple, a California Superior Court judge,
who was a former prosecutor, publicly
criticized a federal court of appeals for
a decision in a capital case stating that
"As a former prosecutor, [I] am out-
raged by the decision." The judge
called on Congress to remove death
penalty appellate jurisdiction from all
courts except the U.S. Supreme Court.
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Even more egregious are the antics of
a judge in Texas, also a former prose-
cutor, who characterized his efforts to
see that a defendant was executed, as
"God's work." When requested to
transport some witnesses who were on
death row to a hearing, he asked,
"Could we arrange for the van to be
blown up on the way down here?" He
ceremoniously taped a picture of

Judge Roy Bean's hanging saloon on
the front of his bench with his name
superimposed over Judge Bean's.' In
yet another example, a candidate for
the Texas Court of Criminal Appeals
promised greater use of the death
penalty, greater use of the harmless
error doctrine, and sanctions against
attorneys who file frivolous appeals
especially in death penalty cases. 9

These judges were never thrown
from the shore by politicians seeking
to undermine the third branch, rather
these judges voluntarily jumped
aboard the job security lifeboat. They
are, ironically, judges who do injustice
to the justice system.

If members of the executive and
legislative branches make outrageous
claims against state and federal



judges, to whip them into shape-and
if that schoolyard bully mentality actu-
ally works on some who wear the
robe, what should judges do? How are
these antics to be stopped?

The answer is simple. Judges
should refuse to cower and instead
stand firm in their resolve to act inde-
pendently despite threats. Once judges
make it clear that threats and intimida-
tion will not affect their decisions, the
tactics are likely to cease.

All independent judges should
shudder when they see a judge suc-
cumb to the pressure either by cam-
paigning unethically or making inap-
propriate comments. Particularly
because all judges are in fact, judged
by the acts of those few. We should
counsel those colleagues who fall vic-
tim to the intimidation, but if counsel
yields no change, we must be willing
to seek sanction against improper and
unethical judicial behavior. 10 So long
as intimidation is seen as working, it
will remain a viable tactic. Its viability
will be nullified by judges who refuse
to succumb to intimidation and by
judges who take a stance against those
who do.

The Power of the Press
Unfortunately, the politicians and

the judges who jump on board job
security lifeboats are not the only ones
laying in wait upstream. Journalists
are also waiting there with highly crit-
ical headlines such as The Wall Street
Journal's "America's Worst Judges,"
Ann Landers' "Another Judge's
Unbelievable Ruling," and The
National Enquirer's "Public Enemy
Number 1." Consider these titles and
subheadings from a recent book enti-
tled Out of Order, written by the edi-
torial features editor of The Wall Street
Journal: "The Injudicious Judiciary;"

"A Good Judge is Hard to Find;"
"Gavelitis: the Disease of the Bench;"
"What a state judge can get away
with;" " Federal judges,
Unaccountable for Life;" "Juristocracy
I: The Unelected Legislature;" "
Juristocracy II: Government by
Decree;" "The Civil Injustice
System;" "Justice for Rent;" "Judges
Who are Ethically Challenged;" and
"Dethroning the Judiciary." 1 What is
more alarming than the book's chapter
titles and its author is the foreword
and its author. The foreword praises
the book's subtitle: Arrogance,
Corruption, and Incompetence on the
Bench and begins like this: Arrogance,
Corruption, and Incompetence on the
Bench sums up a judicial system that
is not working well. All too often it is
not performing tolerably." 12 From that
beginning, the foreword continues:
"much of what has gone wrong with
the American courts occurs every-
where there is an independent judicia-
ry." 13 The author of those words-
Judge Robert Bork.

How do you stop unfair journal-
ism? Perhaps journalists would be
more fair if judges helped them to be.
Many judges attribute their good
media relations to the working rela-
tionships they have with the media.
Judges should talk to journalists when
they can within ethical constraints,
and explain to them the ethical restric-
tions when they cannot. In addition,
journalists who consistently inform
the public about the importance of an
independent judiciary should be
encouraged to begin a dialogue
between journalists and jurists regard-
ing the dual responsibility of preserv-
ing this country's promise of equal
justice under the law.

idicial independence
ate citizens about

idependence.

The Citizenry
Of course, there will be citizens

waiting alongside the others at the
river's head .Many judges receive
periodic mailings from so-called citi-
zen's watch groups, all not-so-subtle
attempts to encourage judges to think
as they do and to rule accordingly. 14

Like the politicians' threats, these
threats cannot be allowed to accom-
plish their purpose.

Additionally, judges and those who
support judicial independence must
educate citizens about judicial inde-
pendence. I am convinced that if citi-
zens are made to understand that judi-
cial independence means a judiciary
uncontrolled by the government, they
would support it. And if citizens real-
ized that a country without judicial
independence is a country without
freedom, they would fight and die for
it. After all, their forefathers did. Thus,
judges and those who support judicial
independence must educate the public
about this principle at every opportu-
nity. The average citizen must be
made aware of how judicial indepen-
dence affects his or her life.

Penny J. White
is a visiting professor of law at the

University of Denver College of Law
and has formerly served as a trial judge,

appellate judge, and a supreme court
justice in the state of Tennessee.



Conclusion
A visiting Russian judge attending

a course at the National Judicial
College summed up the essence of
judicial independence when he strug-
gled to explain, in broken English,
why he was so overcome by our jus-
tice system. He praised many of its
virtues, but wasn't satisfied that he
had really captured what made it so
admirable to him. He finally summa-
rized it this way: "American judges
have the right to be free in their
hearts."

"Judicial independence is a matter
of the character of the individual
judge." 15 A witness before the ABA
Commission on the Separation of
PoweTs and Sudicial Independence
echoed that sentiment when he said,
"it is the character and integrity of the
judge that instills confidence in the
people" and that will foster their com-
mitment to preserving judicial
independence. 16

It is not the Code of Judicial
Conduct, I' the Declaration of
Independence, 18 or the judge's oath of
office 19 that makes a judge indepen-
dert. Certainly, all of these provide for
independence, in fact demand it, but
true independence in decision making
comes from within. It comes from the
judge's character; and it comes
because of who the judge is.

In Civilization and its Discontents,
Sigmund Freud struggled to define
civilization. He spoke of technology,
aesthetics, cleanliness, and order, but
the decisive step in civilization, Freud
concluded, was the replacement of the
brtte force in the community.20 He
concluded that the first requirement of
ciVilization Was, therefore, uStice.21

Freud defined justice as law adminis-
tered impartially without favor to any
interest or any individual. 22

And so it is with attacks on the
independence of the judiciary. It takes
nothing more than brute force to throw
independent judges in the river; it is,
at best uncivilized. But to stop those
who would so threaten justice, judges
must stand together and take the next
giant step toward preserving judicial
independence. To assure that justice is
the defining quality of our civilization
remains the ultimate task for every
judge in America.
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Law professors
praise Wright & Miller.
Leading legal scholars sing the praises of Wright & Miller
Federal Practice and Procedure@.

GWhen I turn to the Wright and Miller
volumes, I see The Great Wall of Civil
Procedure... the ultimate authority in
the field of federal practice and one of

the greatest treatises of all time. 5 9

Yale Kamisar
Clarence Darrow Distinguished University Professor

University of Michigan Law School

GGIt has always been the first-
and frequently the last- source

that I have consulted when a
thorny question of federal procedure

(in the broadest sense of the term)
arises in the course of my work... "

David L, Shapiro
William Nelson Cromwell Professor ofLaw

Harvard Law School

"Thorough, clear and authoritative,
it is quite simply the one truly

indispensable treatise on federal
jurisdiction and procedure. 9 5

William A. F/etcler
Professor ofLaw

University of California at Berkeley School oflaw

" This is a work of tremendous

authority, by two law school giants
who also are giants when it comes
to representing their clients in the

courtroom. Whenever I go to the books
to look for the answer to a procedural

question, I start with Wright & Miller.

David Crump
Newell H. Blakely Professor of Law
University of Houston Law Center

"Charles Alan Wright and Arthur
Miller are giants of procedure, and

their Federal Practice and Procedure
long has been the definitive sourcebook

for the subject. It is the first source to
which any lawyer researching in this

area should turn. 3

John Sexton
Dean & Warren E. Burger Professor
New York University School ofLaw

Enough substance to please a law professor... enough practical guidance to help you
successfully navigate the procedural minefields you face in your day-to-day federal practice...
enough authority to have been relied upon in more than 23,200 court decisions since 1985.

For more information about Wright & Miller Federal Practice and Procedure,

call 1-800-762-5272.
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