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Subdivision (b). This provision retains the concept of the former rule that the post-verdict motion is a
renewal of an earlier motion made at the close of the evidence. One purpose of this concept was to avoid
any question arising under the Seventh Amendment. Montgomery Ward & Co. v. Duncan, 311 U.S. 243
(1940). It remains useful as a means of defining the appropriate issue posed by the post-verdict motion. A
post-trial motion for judgment can be granted only on grounds advanced in the pre-verdict motion. E.g.,
Kutner Buick, Inc. v. American Motors Corp., 848 F.2d 614 (3d Cir.1989).

Often it appears to the court or to the moving party that a motion for judgment as a matter of law made at
the close of the evidence should be reserved for a post-verdict decision. This is so because a jury verdict
for the moving party moots the issue and because a preverdict ruling gambles that a reversal may result in
a new trial that might have been avoided. For these reasons, the court may often wisely decline to rule on
a motion for judgment as a matter of law made at the close of the evidence, and it is not inappropriate for
the moving party to suggest such a postponement of the ruling until after the verdict has been rendered.

In ruling on such a motion, the court should disregard any jury determination for which there is no legally
sufficient evidentiary basis enabling a reasonable jury to make it. The court may then decide such issues
as a matter of law and enter judgment if all other material issues have been decided by the jury on the
basis of legally sufficient evidence, or by the court as a matter of law.

The revised rule is intended for use in this manner with Rule 49. Thus, the court may combine facts
established as a matter of law either before trial under Rule 56 or at trial on the basis of the evidence
presented with other facts determined by the jury under instructions provided under Rule 49 to support a
proper judgment under this rule.

This provision also retains the former requirement that a post-trial motion under the rule must be made
within 10 days after entry of a contrary judgment. The renewed motion must be served and filed as
provided by Rule 5. A purpose of this requirement is to meet the requirements of F.R.App.P. 4(a)(4).



