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By Dean Hill Rivkin and Brenda McGee

ruancy is a vital issue in modern education reform.’ Despite the centrality of

good attendance to the success of students in school, the seemingly mundane

nature of truancy often escapes the attention of legal services programs. The
disproportionate impact of truancy on low-income children and families, however,
should trigger serious consideration to make this area of practice a high priority.

In part, this relative oversight of legal services programs is understandable. Under
the widely articulated view, truancy is a cultural problem that can be solved only when
children and families are compelled by courts to go to school. This time-worn strat-
egy has no proven underpinnings and no evidence of success.* The tangled roots of
truancy are rarely revealed in court proceedings and are often viewed by lawyers as
impenetrable and not susceptible to change through focused legal advocacy.

'See, e.g., Robert Balfanz & Vaughan Byrnes, The Importance of Being in School: A Report on Absenteeism in the Nation’s
Public Schools (May 2012), http:/bit.ly/1aZkGwY; Hedy N. Chang & Mariajosé Romero, National Center for Children in
Poverty, Present, Engaged, and Accounted for: The Critical Importance of Addressing Chronic Absence in the Early Grades
(Sept. 2008), http://bit.ly/18lpdEg. The terminology around truancy varies. “Truancy” and “poor attendance” are often
used interchangeably. “Chronic” absences and “habitual” absences are used in different but similar contexts, as are
“excused” and “unexcused” absences.

2See, e.g., NY Study Says Punishment Doesn’t Solve Absenteeism, CBS New York (Nov. 27, 2010), http://cbsioc.al/15Poe48;
Marna Miller et al., Washington State Institute for Public Policy, Washington’s Truancy Laws: Does the Petition Process
Influence School and Crime Outcomes? (Feb. 2010), http:/1.usa.gov/18lduej (inconclusive evidence that truancy petitions
succeed in getting students back to school).
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The old narrative, however, is rapidly
changing. Recent legal challenges to tru-
ancy policies and practices have exposed
systemic unfairness in the enforcement
of truancy laws.> As more abuses in the
use of truancy prosecutions and laws to
punish low-income children and fami-
lies surface, now is the time for legal ser-
vices programs to recognize the value of
aggressive, intentional, and creative le-
gal representation in securing adequate
educational settings and services for stu-
dents who incur chronic absences. Rep-
resenting youth and families enmeshed
in truancy, legal services lawyers and
advocates can participate in education
reform for disempowered clients. The
stakes could not be higher.*

Nationwide truancy rates are distress-
ingly high.5 The consequences of truancy
are well documented.® Several states
are attempting to link receiving welfare
benefits to student attendance and per-
formance.? Strict testing regimes under
federal and state laws encourage schools
to “push out” students who struggle to
attend school and consequently can-

No Child Left Behind? Representing Youth and Families in Truancy Matters

not perform adequately on tests.® Edu-
cational neglect proceedings against
parents continue to be a default strategy
for “correcting” chronically poor school
attendance.” Around the country the
war against truancy mimics the worst of
the strategies and rhetoric of the war on
drugs. The militaristic ring to campaigns
ostensibly designed to reduce truancy—
“sweeps” and “crackdowns”—often use
get-tough language associated with an-
tigang measures or serious criminal be-
havior.*

Here we propose a counternarrative to
the war on truancy, one that focuses more
on the systemic defects of school sys-
tems, juvenile courts, and child welfare
systems than on the blameworthiness
of children and families. First, we detail
the turbulent national landscape involv-
ing truancy and school attendance.” Sec-
ond, we canvass state laws on truancy and
show the myriad approaches among the
states to the truancy problem and intro-
duce lawyers to selected state and local
schemes whose use can forestall court
involvement. Third, we develop the key

3See, e.g., Boyer v. Jeremiah, No. 2010-1858, 2010 WL 4041812 (R.l. Super. Ct. Oct. 8, 2010), quashed and remanded
for dismissal as moot sub nom. Boyer v. Bedrosian, 57 A.3d 259 (R.l. 2012); Letter from Michael Harris & Hannah Benton
(National Center for Youth Law) et al. to Anurima Bhargara, Chief, Educational Opportunities Section, Civil Rights Division,
U.S. Department of Justice (June 12, 2013), http:/bit.ly/1fuHOX3.

“Keeping children and youth out of the juvenile system is a worthy goal in itself (see generally Uberto Gatti et al., fatrogenic
Effect of Juvenile Justice, 50 JournaL oF CHILD PsycHoLogy AND PsycHiarRy 991 (2009) {court involvement, even for minor
offenses, increases odds of future court involvement); Gary Sweeten, Who Will Graduate? Disruption of High School
Education by Arrest and Court Involvement, 23 Justice QUarTERLY 462 (2006)).

See, e.g., David Jackson & Gary Marx, A Challenge Unmet, CHicago Trisung, Nov. 13, 2012, http://bit.ly/19u3IVB; Peter
Winograd et al., University of New Mexico Center for Education Policy Research, Truancy in New Mexico: Attendance
Matters (Dec. 18, 2012), http://bit.ly/19u4528.

5A New York court recently catalogued the serious consequences of truancy (In re Jamol F., 878 N.Y.S.2d 581, 594 n.7
(N.Y. Fam. Ct. 2009) (“High rates of truancy have been linked to high daytime burglary and vandalism rates, as well as
higher rates of substance abuse, auto theft, and gang involvement. Students with the highest truancy rates are at the
greatest risk of dropping out of school. Adults who do not complete high school are two-and-one-half times more likely
to support themselves with public assistance than high school graduates and almost twice as likely to be unemployed
as those who graduated from high school. Adults who were truant as juveniles, tend to have fower paying jobs and an
increased likelihood of incarceration.”) (citations omitted)).

"This strategy is often called “learnfare” (see, e.g., S.B. 132, 108th Gen. Assemb., Reg. Sess. {Tenn. 2013),
http:/1.usa.gov/15mNRuV; Michigan Department of Human Services, School Attendance and Student Status, BRIDGES EUGIBILTY
ManuaL (July 1, 2013); R Bill: No Welfare for Families of Truant Kids, Provibence Journa, June 10, 2013, http://bit.ly/1fclO4z).

8See Diana Tate, American Civil Liberties Union of Northern California, Schools for All Campaign: The School Bias and
Pushout Problem (Nov. 2008), http://bit.ly/17eeC5X.

%See Sara Mogulescu & Gaspar Caro, Vera Institute of Justice, Making Court the Last Resort: A New Focus for Supporting
Families in Crisis (Dec. 2008), hitp:/bit.ly/18nF9cq.

See, e.g., County Cracking Down on Truancy, WAVE3 News (Nov. 29, 2012), http://bit.ly/15gg9UgZ (Harrison County,
Indiana, prosecutor, noting “truancy is rampant,” will prosecute parents through “Get ‘Em in the Classroom” program).

"ruancy prosecutions have become a staple in the “school-to-prison pipeline” (see Complaint, United States v. City of
Meridian, No. 4:12-cv-168 (5.D. Miss. Oct. 24, 2012), http://1.usa.gov/18nmwY).
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common issues in the truancy process.
And, fourth, we propose strategies forle-
gal representation and reform to engage
students meaningfully in education.

The Abuses of Truancy Systems

Since the enactment of compulsory at-
tendance laws in the 1880s, truancy has
been an under-the-radar phenomenon
of concern largely to the attendance staff
of school systems, juvenile and family
courts, and law enforcement agencies."
The main incentive for school systems
to ensure that students attended school
was the link between attendance and
per-pupil school funding. Filling empty
desks brought more funding to schools.”

An influential 1997 Federal Bureau of
Investigation report on truancy drew a
link between attendance at school (or,
conversely, dropping out of school) and
future criminal activity.* Through this
connection, the “school-to-prison pipe-
line” emerged. To combat truancy, the
federal government improvidently fund-
ed district attorneys to set up dedicated
units to prosecute students for truancy,
instead of funding school systems to de-
velop effective interventions and strate-
gies. The means of these prosecutorial

programs were not as sharply defined
as their ends. District attorneys aggres-
sively sought to prosecute away the tru-
ancy problem and paid little attention to
the educational, social, and psychologi-
cal underpinnings of why students fail to
attend school .’

The abuses of this prosecutorial cam-
paign have been revealed in recent liti-
gation. Although the data are not deep,
a recent article showed that 57,000
truancy petitions were filed in juvenile
courts in 2007, a 67 percent increase in
petitions filed since 1995." The stories
behind these petitions show that “tru-
ancy court” is a dumping ground for low-
income children and families who do not
have the means to hire counsel or secure
alternative educational programming.”

State Truancy Systems:
A Patchwork Quilt

States handle truancy through myriad
approaches.”® A compilation of the tru-
ancy laws in the 5o states and Washing-
ton, D.C., shows the differential treat-
ment of truancy both before and after
court involvement.” A charge of truancy
is denominated a status offense in some
states, a delinquency offense in oth-

12Sae Par CARLEN ET AL, TRUaNCY: THE Poumcs oF COMPULSORY SCHOOLUNG (1992).

3See, e.g., John G. Morgan, Teaching to Empty Desks: The Effects of Truancy in Tennessee Schools (Jan. 2004),

http:/1.usa.gov/16xZn00.

“Tom Gavin, Truancy: Not Just Kids’ Stuff Anymore, FBI Law ENFORCEMENT BuLLeTIN, March 1997, at 8.

5See Irene M. Rosenberg & Yale L. Rosenberg, Truancy, School Phobia and Minimal Brain Dysfunction, 61 MiNNESOTA Law
Review 543, 599 (1977) (criticizing use of juvenile courts as “bludgeons” to compel students to attend school).

'®Laura Faer & Catherine Krebs, American Bar Association, Counting All Children: ABA Conference Focuses on Truancy
(Nov. 12, 2010), http://bit.ly/16ICCYB. This national figure may undercount the number of cases actually filed. In 2012, in
Tennessee alone, 9,634 truancy petitions were filed in juvenile courts statewide (Tennessee Council of Juvenile and Family
Court Judges, State of Tennessee Annual Juvenile Court Statistical Report 35 (May 2013), http://bit.ly/1b5MO1m).

7See Tamar R. Birckhead, Delinquent by Reason of Poverty, 38 WasHingTon UNiversiTy Journat oF Law anp Poucy 53 (2012),
http://bit.ly/16q18Vv. See, e.g., Rivera v. Lebanon School District, No. 1:11-CV-147, 2012 WL 5875011 (M.D. Pa. Nov.
20, 2012) (mother fined more than $10,000 for her children’s absences, despite their subjection to bullying), De Luna
v. Hidalgo County, Texas, 853 F. Supp. 2d 623 (S.D. Tex. 2012) (student with attention deficit hyperactivity disorder
sentenced to pay $257 to $383 per month and then serve 18 days in jail); /n re Benjamin A., 946 N.Y.S.2d 65 (N.Y. Fam.
Ct. 2011) (truancy court found that school could have taken additional steps to assist student with Asperger syndrome
in his attendance); Boyer, 2010 WL 4041812 (stress, anxiety, and humiliation experienced by special education student
and his mother in truancy proceedings); Beflevue School District v. E.S., 199 P3d 1010 (Wash. Ct. App. 2009), rev'd, 257
P3d 570 (Wash. 2011) (student in English language learning classes sentenced to two days on work crew and then to
alternative school); Harris & Benton, supra note 3 (use of adult criminal courts to prosecute youth for truancy violates U.S.
Constitution and federal law).

8See, e.g., Lynn Bve £ AL, TRuANCY PReveNTION AND INTERVENTION: A PracTicaL Guipe 61-109 (2010).

Dean H. Rivkin, University of Tennessee, Footnote Online Supplement: State Truancy Law Compilation (Oct. 2013),
http://bit.ly/1b4KpDg. This compilation is an updated version of the laws listed in the Juvenile Law Center’s excellent
amicus curiae brief in Belfevue School District v. E.S. (Brief of Juvenile Law Center et al. as Amicus Curiae on Behalf of
Respondent, Bellevue School District, 257 P.3d 570 (No. 83024-0)).
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ers, and a child welfare case in yet oth-
ers.® Students are afforded a right to
appointed counsel in 34, of the 46 states
that bring truancy within the jurisdic-
tion of the juvenile court.* In the other
states, students are not entitled to ap-
pointed counsel.” In those states that do
have a right to counsel, the adjudication
of truancy cases is the province of public
defenders and appointed private coun-
sel. For our purposes here, therefore, we
do not focus on the adjudicatory stage of
truancy matters.®

Instead we focus on the prepetition stage,
before court involvement, where legal
services programs can help divert tru-
ancy matters from ever reaching juvenile
or family courts.* Even within states,
school districts vary widely in how they
handle students with chronic or habitual
absences before invoking the jurisdic-
tion of a court. Despite being a national
problem, truancy policy is a fractured
and uneven morass.

The predominant model prior to court
involvement is a process, mandatory
in a few states, in which school systems
communicate with parents to learn the
underlying reasons for a student’s ab-
sences and develop a plan to remedy
the problem. This approach usually re-
quires sending successive letters, a typi-
cally ineffective approach, followed by
telephone calls and home visits. This
“screening” varies in depth and intensi-
ty. In some school systems, the screening
mirrors the approach for evaluating stu-

No Child Left Behind? Representing Youth and Families in Truancy Matters

dents for potential eligibility under the
Individuals with Disabilities Education
Act or Section 504 of the Rehabilitation
Act and requires the direct involvement
of families.® In other systems the ap-
proach is more superficial, and parents
are not a meaningful part of the process.

Following the screening, many systems
require a plan of intervention designed
to return the student to regular school
attendance. Such plans vary in depth,
intensity, and monitoring. Given the
resource-intensive commitment re-
quired to provide many chronically ab-
sent students with wraparound supports
and services, school systems may try to
circumvent the process and divert the
matter to juvenile court. Lawyers and ad -
vocates can hold school systems account-
able for following the prepetition steps.

Common Issues in Truancy Matters
Before Court Involvement

The primary goal for legal services law-
yers and advocates in truancy represen-
tation should be to keep children out
of, or immediately extricate them from,
a juvenile court system that is pervaded
with abuses. No hard evidence has shown
that court intervention, on balance, en-
sures that a child will attain a more stable
education and a more successful experi-
ence at school.* Indeed, evidence indi-
cates the contrary: court involvement can
be a motivating factor in a student’s deci-
sion to drop out of school and engage in
escalating antisocial behavior.”

20Rivkin, supra note 19.

21See Brief of Juvenile Law Center et al. as Amicus Curiae on Behalf of Respondent, supra note 19.

2Tennessee, the jurisdiction in which we practice, does not afford students a right to counsel in truancy prosecutions.
Legislation to provide a right to counsel was defeated in 2012.

ZFor an excellent manual for attorneys representing students in the adjudicatory stage, see Rose SPpeLL ET AL., TEaM CriLd &
AMERICAN CVIL LIBERTIES UNION OF WASHINGTON FOUNDATION, DEFENDING YOUTH IN TRUANCY PROCEEDINGS: A PRACTICE MANUAL FOR ATTORNEYS
(Oct. 2009), http:/bit.ly/16EQrNM.

2See generally HannaH BenTon ET AL, RepresenTING Juvenie Status Orreners (Sally Small Inada & Claire S. Chiamulera eds.,
2010), http:/bit.ly/19UdBAS (valuable guide for attorneys representing juvenile status offenders at all stages of truancy
process).

|ndividuals with Disabilities Education Act, 20 U.S.C. §§ 1400-1409 (2013); Rehabilitation Act, 29 U.S.C. §§ 794-794f
(2013).

%See Miller et al., supra note 2.

7See New York City School-Justice Partnership Task Force, Keeping Kids in School and out of Court: Report and
Recommendations 12 (May 2013), http:/bit.ly/1fDj3Ib.

Clearinghouse REVIEW Journal of Poverty Law and Policy ® November-December 2013

279



No Child Left Behind? Representing Youth and Families in Truancy Matters

280

Here we focus on issues that legal services
programs are most likely to encounter
in their work with children and fami-
lies. Getting a handle on these problems
early is especially important because of
the increasing threats that states will link
eligibility for public benefits on a child’s
school attendance and performance. Even
in the majority of states where “learnfare”
has yet to become an issue, representa-
tion in truancy matters can make a pivotal
difference in assisting children and their
families successfully navigate an increas-
ingly complex educational system.

As part of interview protocols, legal ser-
vices programs that choose to represent
families in this area of unmet legal need
can readily determine whether a child is
in jeopardy of court involvement. A few
targeted questions about a child’s at-
tendance and performance in school can
yield sufficient information about expo-
sure to court involvement for either the
child or the parent. Once this proactive,
intentional approach determines that at-
tendance is a concern, legal services pro-
grams can identify the underlying issues
and bring needed services and supports
to the student. Advocates can identify and
develop alternative educational oppor-
tunities and, for older students, realistic
exit strategies from school.?

Special Education. The precise preva-
lence of special education needs among
children and youth with chronic absences
is unknown. The data that show high rates
of disabilities among children who bhe-
come court-involved strongly suggest that

children who are chronically absent from
school should be screened by school sys-
tems for education disabilities under both
the Individuals with Disabilities Education
Act and Section 5o4 of the Rehabilitation
Act.® Both laws contain omnibus Child
Find mandates directing school systems
to determine whether at-risk students are
eligible for services, supports, and accom-
modations.* This screening should be
sensitive to the often-undetected mental
health issues of children in low-income
communities. The screening, for example,
should be “trauma-sensitive,” carefully
consider a range of “anxiety disorders,”
and meaningfully understand the behav-
ior associated with attention deficit hyper-
activity and bipolar disorders.® A school
system’s obligations should be triggered
by significant absences, reason to believe
that the absences are linked to a disability,
and a need for services.®

If a child with multiple absences becomes
or is already eligible for special education
services, the school must deal with the
student’s absences in an individualized
education program.* The program should
contain positive behavioral supports and
other strategies to reengage the student
to attend school.* If a student’s truancy
is severe and is bound up with complex
mental health and learning issues, home-
bound education, online education, or, as
a last resort, placement in a residential
facility is an option under the Individuals
with Disabilities Education Act.%

The challenge of counseling families
about the benefits of a special education

“The issues in this section represent the broader set of concerns. There is also a more specific route to resolve a truancy
matter: show that the “unexcused absences” were, in fact, for good cause. Lists of “excused absences” used by local
school systems are often exceedingly narrow and may conflict with a broader list of excused absences at the state level.

“*See National Center on Education, Disability and Juvenife Justice (April 30, 2007), www.edjj.org.
*Compare 34 C.FR. § 300.111 (2013) (Individuals with Disabilities Education Act) with 34 C.FR. § 104.35 (Section 504).

3See, e.g., Ray W. CHRISTNER ET AL., ANXETY DISORDERS IN THE CLASSROOM: AN ACTION PLAN FOR IDENTIFICATION, EVALUATION AND INTERVENTION
(2011); Susan F CoLE ET AL, MASSACHUSETTS ADvOCATES FOR CHIDREN, HELPING TRAUMATIZED CHILDREN LEARNT SUPPORTIVE SCHOOL
EnviRonmENTS FOr CHILDREN TRAUMATIZED BY FamiLy VioLence (2005), hitp://bit.ly/1a0ZkrR.

¥See, e.g., Department of Education, State of Hawaii v. Cari Rae S., 158 F. Supp. 2d 1190 (D. Haw. 2001); Hamifton (Ohio)
Local School District, 58 IDELR 82 (U.S. Dep't of Educ. Office for Civ. Rts. Sept. 16, 2011) (student’s medical problems and
excessive absences should have prompted school to evaluate student for 504 eligibility).

#3See 34 C.FR. § 300.324(a)(2)).
*See, e.g., Lakeland School District, 58 IDELR 150 (Pa. State Educ. Agency 2011).

*See 34 C.FR. § 300.104. Though justified in extremely serious cases where a student is not able to be served in the
home and school with a thick regime of services, advocating residential placement for students who are truant should be
the rare exception.
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strategy to resolve truancy issues can be
formidable.*® The blurry line that sepa-
rates legitimate special education needs
and questionable perceptions that label
difficult behavior as being pathology-
based has led to overrepresentation of
youth of color in special education pro-
grams.”” This phenomenon has fueled
an understandable reluctance on the
part of some families to have their child
“labeled” a special education student.
Despite this reluctance, the services and
protections available for students who do
meet the certification criteria under the
Individuals with Disabilities Education
Act or Section 5o4, of the Rehabilitation
Act may be the only safeguards available
to prevent court involvement and the ad-
verse consequences of not attending to
health and mental health issues early in
a student’s life.®

The specialized nature of special educa-
tion law should not prevent legal services
attorneys from representing children
who are chronically absent. If alegal ser-
vices program does not have staff with
special education expertise or experi-
ence, organizations within each state’s
Protection and Advocacy system are po-
tential resources for lawyers and advo-
cates new to the field. Excellent written
resources are available for lawyers new to
this practice area.®

School Discipline. Unjustified school
discipline can push a student down the
path of extended absences and ultimate
school exclusion.* Punishments include
expulsion, out-of-school or in-school
suspension, and a variety of lower-level
measures that can lead students to con-

No Child Left Behind? Representing Youth and Families in Truancy Matters

clude that attending school in an un-
friendly environment is not conducive to
their learning or growth.#

Legal services programs should involve
themselves in school disciplinary pro-
ceedings when truancy may be an issue.
Although school disciplinary hearings
under Goss v. Lopez serve as a weak check
on a school administrator’s discretion
whether or not to suspend a student,
the presence of a lawyer can curb severe
abuses of the process.#*

Bullying. Until recently the phenom-
enon of bullying remained below the ra-
dar. Explicit discussion of bullying as an
underlying cause of extended absences
has been absent from the public dis-
course about truancy. Bullying is com-
plex because of the stigma attached to
it and because of the need for total trust
among a student, the student’s family,
and those who can help resolve the situ-
ation.* Often bullying is not disclosed to
school personnel, even to school social
workers, and students continue to mount
absences without explanation. Lawyers
can serve as an independent voice and
advocate, a person whom the family can
explicitly trust. Once the story is told and
the family and student feel supported,
the truancy process can be halted and
measures instituted to ensure that the
student will feel safe and protected in
school.

Access to Health Care. A staple of the
school attendance system is doctor notes
that give students an “excused” absence.
When families lack reliable transporta-
tion or cannot afford to buy gas or ride

%See Elisa Hyman et al., How IDEA Fails Families Without Means: Causes and Corrections from the Frontlines of Special
Education Lawyering, 20 AMERICAN UNIVERSITY JOURNAL OF GENDER, SOCIAL Pouicy AND THE Law 107 (2011), http://bit.ly/18XbYRx.

37See Theresa Glennon, Race, Education, and the Construction of a Disabled Class, 1995 Wisconsin Law Review 1237.

#See generally Ruth Colker, The Learning Disability Mess, 20 AmericaN UNIVERSITY JOURNAL OF GENDER, SOCIAL PoLICY AND THE Law

81 (2011), http//bit.ly/19FMeEx.

33See, e.g., MatHew Conen, A GUIDE To SpeciaL Ebucation Aovocacy (2009); Councdil of Parent Attorneys and Advocates (2012),

WWW.COpaa.org.

“See Dean Hill Rivkin, Legal Advocacy and Education Reform: Litigating School Exclusion, 75 Tennessee Law Review 265

(2008), http//bit.ly/1fnC57S.

41School discipline can have a more direct, perverse impact on truancy (see, e.g., In re Brandi B., 743 S.E.2d 882 (W. Va.
2013) (student suspended for six days; those days later counted in her truancy adjudication)).

42See Goss v. Lopez, 419 U.S. 565 (1975) (students facing suspension entitled to due process).

43Sae Billie Gastic, Schoo! Truancy and the Disciplinary Problems of Bullying Victims, 60 EoucationaL Review 391 (2008).
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available public transportation, however,
students often stay at home without a
doctor excuse for the absences. In some
school systems, parents are permitted to
send a limited number of parent notes
thatwill be accepted as excused absences.

Because most families at risk for truancy
are Medicaid-eligible, legal services law-
yers should determine the availability of
transportation options paid for by Med-
icaid. Generally emergency transporta-
tion is available for serious health issues
or trauma, and transportation to sched-
uled appointments is given with advance
notice. Same-day transportation to a
doctor’s office or urgent care is a Med-
icaid benefit that may be hidden in the
fine print of a family’s plan.* Legal ser-
vices lawyers can advocate making this
transportation more accessible and can
educate clients with school-age children
on how to access a ride to the doctor’s or
dentist’s office.

Access to Community Mental Health
Services. Access to user-friendly com-
munity mental health services can pre-
vent excessive absenteeism.# These
services often require a sophistication
in scheduling and maneuvering within
the mental health system. These skills
are often beyond the grasp of many fami-
lies grappling with basic needs or whose
children are suffering from serious
mental health issues. Mental health case
management programs can be intrusive
and often require sharing family infor-
mation with school systems with little
regard for confidentiality mandates. Ac-
cess to nuanced medication management
for children is a hit-or-miss proposition
and can impede a student’s school atten-
dance and proper functioning.

The Substance Abuse and Mental Health
Services Administration funds programs
for children and youth with diagnosed
mental health impairments.4® These
“systems-of-care” are in theory designed
to give seamless coordination of services,
medication, and mental health support.
In reality, however, these well-meaning
programs often engage in practices that
violate confidentiality safeguards, osten-
sibly to channel a student into the juvenile
court system in an attempt to gain more
intensive services. Such a referral by a
mental health worker can occur without
simultaneously urging the school system
to fulfill its prepetition responsibilities
and can lead to the transfer of legal custody
or placement in foster care “to receive ap-
propriate services.”*” Legal representation
can challenge these maneuvers by holding
the responsible agencies accountable and
ensuring that the student remains with
the student’s family or at least in the local
community.

Other Poverty Law Issues Affecting
Truancy. Needless to say, children in
low-income families that struggle with
housing, food, and clothing should notbe
thrust into a truancy system that does not
account for these circumstances, which
are beyond the student’s control. Sub-
standard housing conditions often con-
tribute to a student’s health problems.
Evictions disrupt a family’s razor-thin
equilibrium, making school attendance
a lower priority. Although continued
schooling is governed by provisions of
the McKinney-Vento Act, homeless-
ness similarly disrupts a family’s very
existence.*! The same holds true for food
insecurity and the lack of clean and well-
fitting clothing, especially in school sys-
tems that require school uniforms.

“E.g., Tennessee’s Medicaid program supplies transportation within three hours, a provision not widely known among
recipients (TennCare Urgent Care Transportation Amendment (Sept. 2008) (unpublished manuscript) (in our files)).

%See, e.g., Danielle Arndt, Truant Officer: Mental Health Issues Are Surprising Cause of Many Chronic Truancy Cases, ANN

ArBor News, Dec. 16, 2012, http://bit.ly/1blYtp).

“Substance Abuse and Mental Health Services Administration, Juvenile Justice and Systems of Care: We Work Together

(n.d.), http://1.usa.gov/194SSDe.

“The practice of using state custody to obtain services for youth with complex mental health issues should be carefully
scrutinized because it often serves as a circumvention of the responsibilities of community agencies, including school

systems.

“McKinney-Vento Act, 42 U.S.C. §§ 11431-11435 (2013).
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Strategies in Representation: .
Crafting Alternative
Educational Programming

Once the underlying circumstances be-
hind a student’s absences become clear-
er through client interviews, document
review, and discussions with school or
medical personnel or others involved
with the student, the legal representa-
tion shifts to developing strategies to
reengage the student in school activities.
Developing alternative school strate-
gies puts a premium on creative prob-
lem solving to craft a commonsense plan
to present to the school on behalf of the
student. Advocates first must understand
the student’s needs and the alternatives
available (or potentially available) within
the school system.

Special Education. Guiding the family
through special education eligibility is
the first order of business. Requesting
an evaluation automatically places the
student under the protections of the In-
dividuals with Disabilities Education Act
during evaluation and should delay a tru-
ancy filing.* Such a request can be based
on medical or mental health records,
observations of the student’s behavior
by the family or teachers, academic fail-
ure, or any other basis that might lead to
a conclusion that the student meets the
requirements for eligibility under either
the Act or Section 504, of the Rehabilita-
tion Act.

Following the evaluation, an individu-
alized education program or 504 team
meeting considers the question of eli-
gibility. The team, which must include
either the parent or the student or both,
either certifies the student under one or
both of these statutes or denies certifica-
tion. If a student is not certified, appeal
procedures are available and may be a
basis for arguing that appeal should be

No Child Left Behind? Representing Youth and Families in Truancy Matters

exhausted before a truancy petition is
filed. If the team certifies the student as
eligible, both the Individuals with Dis-
abilities Education Act and Section 504,
of the Rehabilitation Act offer a nearly
limitless number of possible services,
supports, interventions, and accommo-
dations—such as psychological counsel-
ing, meaningful social work services, a
modified school schedule, or a behavior-
al plan designed to help the student feel
safer and more successful in school—di-
rectly targeted to a student’s chronic ab-
sences. The proper mix of services, sup-
ports, and accommodations often will
stabilize a student sufficiently so that at-
tendance will improve in both the short
and the long run.

Alternative Education. Responding to
high dropout rates, pressure to improve
student test scores, and the recognition
that some students require alternative
education programming to have any de-
cent chance of engaging in an education-
al program, school systems are increas-
ingly creating programs for students
who need greater flexibility and whose
interests do not match the subject mat-
ter in the traditional curriculum.5® Ex-
amples are some schools in convenient
locations such as malls where students
can set their own schedules and work
on computer-based programming; vir-
tual education programming; and more
extensive offerings in what was termed
“vocational education” but now is often
called “career and technical education.”

No Child Left Behind Act Transfers. If a
student is assigned to a state-designated
low-performing school, the student is
entitled to transfer to another school
in the system.5* Transportation must be
provided. Transferring might stabilize
a student whose absences can be attrib-
uted to academic failure or lack of safety.
Such transfers require due diligence to

See generally Dean Hill Rivkin, Decriminalizing Students with Disabilities, 54 New York Law ScHoot Law Review 909 (2009-
2010). Under the Individuals with Disabilities Education Act, a student being evaluated is entitled to be treated as a student
"suspected” of having a disability and therefore entitled to all the safeguards contained in the Act, including that a school
not circumvent the Act by filing a juvenile court petition except for commission of a crime (see Individuals with Disabilities

Education Act, 20 U.S.C. § 1415(k)6) (2013)).

50See Emily Chiang, No State Actor Left Behind: Rethinking Section 1983 Liability in the Context of Disciplinary Alternative
Schools and Beyond, 60 Burralo Law Review 615, 625-31 (2012) (classifying types of alternative schools).

5'No Child Left Behind Act of 2001, Pub. L. No. 107-110, § 101, 115 Stat. 1425 (2002) (codified at 20 U.S.C. § 6316(b)

(1)E); 34 C.FR. § 200.44(a)1).
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ensure that the new school will meet the
student’s needs better than the current
placement.

General Educational Development De-
grees. Some students who are chronically
absent have earned so few credits toward
graduation that the only realistic op-
tion to achieve a timely formal exit from
school is to obtain a General Educational
Development (GED) degree. These stu-
dents are so far behind in earning course
credits that credit recovery programs
are insufficient to accelerate a student’s
progress toward a timely graduation.
GED programs are often tailored to stu-
dents who need individualized instruc-
tion and flexible programming. Many
GED programs offer job counseling and
assistance. Depending on the state and
the student’s age, GED programs will
waive the compulsory education require-
ment. This waiver often resides in the
discretion of the school system, but legal
advocacy can help formulate a strategy
for enrolling a student in a GED program
without permission of the school system
and for working with the GED program to

assist the student in gaining permission
to take the GED test.5?

Our intent here is to open up this rela-
tively eclectic field of poverty law practice
to legal services programs. The expertise
to develop an intentional practice in this
realm is obtainable from legal and advo-
cacy resources available in most states and
from the growing literature on the impor-
tance of education advocacy, especially
the growing body of work demonstrating
the harms of the school-to-prison pipe-
line. Embedded in their communities,
legal services programs are well situated
to represent students in this arena. We
encourage them to embrace truancy prac-
tice, knowing that the next generation of
children in their communities can have a
better chance of staying out of court and
succeeding in life through higher educa-
tion and decent employment.
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52See, e.g., Tennessee’s Compulsory School Attendance Requirement, Op. Tenn. Att'y Gen. No. 12-63 (June 13, 2012),

http://1.usa.gov/16CNCFY.
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The University of Tennessee College of Law

Education Law Practicum

The University of Tennessee College of Law Educa-
tion Law Practicum was created in 2009 as a clinical
course to give law students supervised experience
representing students who are prosecuted for tru-
ancy in the Knox County Juvenile Court and to engage
in reform of the existing truancy system. A thousand
truancy cases were coursing through the juvenile
court at that time. Tennessee law does not afford a
right to appointed counsel to students prosecuted for
status (“unruly”) offenses.

The practicum received selected appointments from
the juvenile court in truancy cases that had been adju-
dicated but were subject to recursive “reviews.” As the
law students and lawyers with the practicum estab-
lished trust with their clients, stories emerged from
the clients about their reasons for missing school:
sexual abuse, serious mental health issues, chronic
health problems, no transportation to doctors, and
other problems that afflict children and families
without adequate resources. The students inevitably
pleaded guilty without a proper waiver of rights or
plea colloquy. Several of the clients were shackled and
incarcerated in the secure juvenile detention facility.
All were placed under onerous orders of probation
and ordered not to miss any more days of school and
to return for a review hearing in several months.

Using a provision of the juvenile code that had never
been applied in appeals of unruly cases, the practi-
cum filed petitions in the juvenile court to vacate and
dismiss the cases of selected clients. The petitions
argued that the process of adjudication and dispo-
sition was systemically flawed. The juvenile court
denied the petitions, and appeals were taken to the
circuit court, a court of general trial jurisdiction. The
circuit court dismissed the appeals as untimely, but
the court of appeals reversed and remanded the cir-
cuit court’s dismissal. The circuit court again rejected
the petitioners’ claims, and these cases are on appeal.

While litigating, the practicum aggressively rep-
resented its clients in school issues such as special

education identification, services, and accommoda-
tions. The practicum developed exit strategies, such
as early enrollment in GED (General Educational
Development) programs and alternative programs.
The practicum referred clients to apply for social se-
curity disability benefits, obtain appropriate mental
health services, and secure safe housing. The Practi-
cum compelled managed care organizations under
the state’s Medicaid program to offer same-day (ur-
gent care) transportation to medical appointments.

On the policy front, practicum students urged the
Tennessee Board of Education to initiate long-
overdue rulemaking on truancy to compel school
systems to engage in rigorous screening and to of-
fer meaningful interventions prior to filing a juve-
nile court petition. The board unanimously passed
a far-reaching set of rules in the summer of 2013;
these rules tracked the original recommendations
from the practicum students to the board.

The practicum is working to halt the illegal use of
incarceration as a punishment in truancy cases. The
practicum made open records requests and commu-
nicated condemning data to the state agency respon-
sible for overseeing the federal Juvenile Justice and
Delinquency Prevention Act and to the federal Of-
fice of Juvenile Justice and Delinquency Prevention;
the practicum urged these agencies to enforce their
mandates to halt the persistent practice of locking up
status offenders.

The practicum’s overall campaign has yielded posi-
tive local results. In the Knox County school system,
only 65 truancy petitions were filed in the 20122013
school year, a dramatic decrease. The incarceration
of truants has been vastly reduced. A final, more in-
tangible consequence is 40 law students’ awareness
now of the role of law and lawyers in reforming unjust
systems.

—DraN HirL RivkiN and Brenpa McGEE
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