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(. Courts €&=385(1) o

Where defendant moved for jndgment
notwithstanding verdict for plaintiff and in
the alternative for new trial on grounds not
appropriate to the motion for judgment, and
motion for judgment was granted, but judg-
ment was -reversed on appeal, defendant’s
argument in the trial court that motion for
pew trial should not be decided because it
passed out of existence on granting of mo-
tlon for judgment would not preclude defend-
ant on ground of “electlon” from urging in
Supreme Court that case should be remanded
by the Circuit Court of Appeals for disposi-
tion of the motion for new trial. Federal
Rules of Civil Procedure, rule 50{b), 28 U.8.
C.A. following section 723c. ’

'See Words and Phrases, Permanent
Pdition, for all other . definitions of
“_E’lection”. ‘
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unpecessary a formal reservation of A’ ques-
tion of law, but it adds nothing of substance
to rights of litigants theretofore existing
through & more cumbersome procedure. Fed-
eral Rules of Civil Procedure, rule 50(b), 28
U.8.C.A, following section 723c.

B,

5. New trial €¢=5 :

At common law, & motion for judgment
notwithstanding the verdict did not preclude
a motion for mew trial, and the latter mo-
tion might be presented after the former had
been denied.

6. Courts €353 )

The federal rule permitting motlon for
judgment or motion for judgment “joined
with motion for new trial or motion for new
trial in the alternative was not Intended to
glter the existing right to move for new tri-
al theretofore recognized by statute, Feder-
al Rules of Civil Procedure, rule 59(a, b), 28
T.8.0.A. following section 723¢; Jud.Code
£ 269, 28 U.S.C.A, § 391

7. Courts €354 _ ,
Under federal rule, a motlon for judg-

ment notwithstanding the verdlet cannot be
granted unless as s matter of law the oppos-

_ ing party failed to make a case and, there-

92, Courts ¢=353

Under federal rule, grant of motion for
judgment potwithstanding the verdiet did
not effect an automatic denial of alternative
motlon for new trial. Federal Rules of Civ-
i Procedure, rule 50(b), 28 U.8.C.A, follow-
ing sectlon 723c.

3. Courts €=353, 354 . _
The federal rule permitting motion for
judgment or motion for Juilgment Joined
with motion for new trial, or motion for new
trial in the alternative, was adopted for pur-
pose of speeding litigation and preventing
unnecessary Tretrials, but it does not alter
the right of either party to have a question
of law reserved upon decision of which the
court might enter judgment for one party in
gpite of a verdict in favor of the other.’ Ped-
eral Rules of Civil Procedure, rule 50(b), 28
U.8.C.A. following section T23¢; - U.B.C.A,
Const. Amend, 7.
4. Courts €353 : :
The federal rule permitting motion for
judgment or motlon for judgment joined
with' a motion for new trial, or motion for
pnew trial in the alternative, merely renders

fore, a verdict in movant’s favor should have
been directed. Federal Rules of Civil Pro-
cedure, rule 59(b), 28 U.B.C.A, following sec-
tlon 723¢, . .. .

8. Courts =353 ) Co -

A motion for-mew trial may invoke the
court's discretion in so far as it is based on
claim that werdict is against weight of the
evidence, that the damages are excessive, or
that, for other reasons, the trial was not
fair to movant, and may ralse questions of
law arising out of alleged substantlal errors
in admission or rejéction of evidence or In
instructions. Federal Rules of Civil Proce-
dure, rule 59(b), 28 U.8.0.A. following sec-
tion 723c. : -

9. Courts =353, 34 .

The federal rule providing that a motion
for new trial may be joined with motion for
judgment or that a new trlal may be prayed
for in the alternative, does not confine trial
judge to initial choice of disposing of either
motion, the exercise of which charge pre-
cludes consideration of remaining motion,
but rather the phrase “in the alternative”
means ‘that the things to which it refers are
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10. be taken not together but.one, in the place'
Federal Rules of Civil Proce-

of the other,.
dure, rule 59(h), 28 U.8.C.A, following sec:
tion 723c, - .

Sece Words and Phrases, Permanent
Edition, for all other definitions of
“In the Alternative”,

(0. Courts €353, 354

The federal rule permittlng a motion fur'

new trial to be joined with motion for judg-
ment notwithstanding the verdict, or motion
for new trial in the alternative contemplates
that either party to the action may have the
trid]l Judge's decision on both motions 1if

both are presented. Federal Rules of Civ-

il Procedure, rule 59({b), 28 U.8.C.A. follow-
ing section 723c.

i1. Courts €=353 )
Where a motion for judgment notwith-
standing the verdict is made and new trial
is prayed for in the alternative, if the trial
court errs in granting the motion for judg-

ment, the movant is entitled to have his mo-

tion for new trial eonsidered in respect of as-
serted substantlal trial errors and matters

appealing to the discretion of the judge.

Federal Rules of Civil Procedure, rule 59(b),
28 U.8.C.A. following seetion 723c.

12; Courts €353, 354

The federal rule permitting motion for
judgment or motion for judgment joined with
motion for new trial or motion for new tri-
2l in the alternative should be admlinistered
so as to accompligsh all that is permissible
under its terms. Federal Rules of Civil
Procedure, rule §9(b), 28 U.3.C.A. following
-section 723c.

t3. Courts €=353, 354

Where a party moves for Judgment not-
withstanding the verdiet and for new trial
in the alternative, the trial judge should
rule on the motion for judgment but what-
ever his ruling thereon, he should also rule
on motion for new trial indicating the
grounlls of his decision. Federal Rules of
Civil Procedure, rule 50(b), 28 U.B.C.A, fol-
lowmg section 723c.

14. Courts €=406(l, 2)

Where a party moves for judgment not-

withstanding the verdlet and for new trial

in the alternative, if the trial judge denies

judgment notwithstanding the verdiet and
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also denies a ng'w, triai, judgment on the
verdict stands, and losing party may appeal
from judgment entered thereon, assigning as

~ error both refusal of Judgment notwithstand-

ing the verdict and errors of law in the trial,

whereupon the appellate court may reverse

the Judgment and itself enter judgment not-
withstanding the verdict, or may reverse
and remand for a new trial for errors of law.
Federal Rules of Civil Procedure, rule 50{(b),
28 U.8,C.A. following section 723c.

i5. Courts €=405(§2)

‘Where a party moves for judgment not-
withstanding the verdict and for new trlal
In the alternative, if the trial judge grants
Judgment notwithstanding the verdict and
denies motion for new trial, the party who
obtained verdict may appeal from that judg-
ment, the trial judge's order being essential-
ly an “order nisl” since it is subject to re-
view. Federal Rules of Civil Procedure, rule
50(b}, 28 U.8.C.A. following section 723c.

See Words and Phrﬁses, Permanent’
Edition, for all other definitions of
“Qrder Nisi”,

16. Courts &405(17)

Where a party moves for judgment not-
withstanding the verdict and for new trial
in the alternative, if the trial judge grants
judgment notwithstanding the verdiet and
denies motion for new trial, the movant may
cross-assign error in the opposing party’s ap-
peal, to rulings of law at the trial, so that
if the appellate court reverses order for
judgment notwithstanding the verdict, it may
pass on errors of law which movant asserts
nullify the judgment on the verdict. Fed-
eral Rules of Civil Procedure, rute 50(b), 28
U.8.C.A. following section 723¢,

7. Courts €=405(12), 406(2)

Where a party moves for judgment not-
withstanding the verdict and for new trial
in the alternative, if the trial judge enters
judgment notwithstanding the verdict and
in' the alternative grants a new trial on any
of the grounds assigned therefor, disposition
of motion for new trial would not ordinarily

* be reviewable and only action in entering

judgment would be ground of appeal, where-
upon If the judgment is reversed, the case,’
on remand, would be governed by the trial
Judge’s award of new trial. Federal Ruleg
of Civil Procedure, rule 50(b), 28 U.8.C.A,
following sectlon 723c. '
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18, Courts &406(2 - - . 1. . .
. Where defendant moved for fudgment
notwithstanding verdiet for plaintiff, and
in the alternative for new trial, and motion
for judgment was granted, without a ruling
in the alternative, but judgment was re-
versed by the Cireult Court of Appeals, canse
ghould have been remanded to the District
Court to hear and rule on motion for new
trial, ‘Federal Rules of Civil Procedure, rule
50(b), 28 U.8.C.A, following section 723¢,

On Writ of Certiorari to the _Uni.tet.l.

States Circnit Court’ of Appeals for the
Eighth Ci_tcuit.' : :

Action by Luther M. Duncan, employee;
against Montgomery Ward & Co., em-
ployer, for injuries allegedly sustained as
result of a fellow-servant’s negligence.
Judgment for defendant notwithstanding-a
verdict for plaintiff, 27 F.Supp. 4, was re-
versed by the Circuit Court of Appeals with
directions, 108 F2d 848, and defendant
brings certiorari.

" Judgment of Circuit Court of Appeals or-
dered modified. _ .

’ - . : : . ’“ ) !
. Messrs, John A. Barr, of Chicago, IIL,
and J. Merrick Moore, of Little Rock,
Ark., for petitioner.

Mr. Edward H. Coulter, of Little Rock,
Ark, for respondent. '

Mr. Justice ROBERTS delivered the
opinion of the Court.

_In this case we are called upon to deter-
mine the appropriate procedure under Rule

MONTGOMERY WARD & €O. v.. DUNCAN
811 U.5.

ity

50(b) of the Federal Rules of Civil Pro-
cedure, !
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To recover damages for personal in-
juries, respondent (hereinafter spoken of
as plaintiff) brought action against peti-
tioner (hereinafter spoken of as defend-
ant), pursuant to an Arkansas statute de-
claring that corporations should be liable
for injuries to an employe attributable to
the negligence of a fellow employe. The
complaint alleged that the plaintiff, while in

" the defendant’s service, had been so in-

jured. The answer denied the plaintiff was
an employe of the defendant; denied he
was injured in the manner described or
by the negligence of his co-employe, and
set up assumption of risk. At the close of
the evidence upon the trial, the defendant
moved for a directed verdict. The motion
was denied and the jury returned a verdict
for plaintiff on which judgment was en-
tered. Within ten days the defendant filed
its written motion in the following form:

- “Comes the defendant, Montgomery
Ward & Company, and files its motion
praying that the jury's verdict herein and
the judgment rendered and entered thereon
be set aside and judgment entered herein
for the defendant notwithstanding the ver-
dict, and its motion for.a new trial in the
alternative, and as grounds therefor
states:”

Thereunder, in heading A, it set out nine
reasons in support of the motion for judg-
ment, four of which were general, to the
effect that the verdict was contrary to law,
to the evidence, to the law and the evi-
dence, and that the court erred in refus-
ing to direct a verdict. Four challenged
the sufficiency of the evidence as to negli-
gence, as to the existence of the employ-

© 1308 U. B. Appendix, p. 63; US.C.A.
. Tit. 28, following section 723 ¢. “When-
ever a motion for a directed verdict made
at the close of .all the evidence iz denied
or for sny reason is not granted, the
court .is deemed to have submitted the
action to the jury subject to a later de-
termipation of the legal questions raised
by the motion. Within 10 days after
the reception of a verdict, a party who
has moved for a directed vesdict may
move to have the verdict and any judg-
ment entered thereon set aside and to
have judzment entered In meccordance
Vo.61S0L—8

with hi= motion for a directed verdict;
or if a verdict was not returned such
party, within 10 days after the jury has
been discharged, may mova for judgment
in accordance with his motion for a di-
rected verdict. A motion for a new trial
may be joined with this motion, or a

new trial may be prayed for in the alter-
pative. If a verdict was returned the
court may allow the judgment to stand
or may reopen the judgment and either
order ‘a new trial or direct the entry of
judgment as if the requested verdict had
been ‘directed. If mo verdict was return-



192 61 SUPREME CO
311

ment relation,
246
and as to assumption of risk,
to support the verdict, One dealt with the
preponderance of the evidence and was
therefore inappropriate in support of the
motion.

Xnder heading B, in support of the mo-
tion for a new trial, the same reasomns as
were assigned for the other motion were,
with an immaterial exception, repeated;
and additional reasons were added to the
effect that the damages were excessive;
that the court erred in ruling upon evi-
dence, and in refusing to give requested
instructions.

The motion concluded thus:

“Wherefore, the defendant prays that
the verdict of the jury herein, and the judg-
ment rendered and entered thereon, be set
aside, and a judgment rendered ahd entered
herein in favor of the defendant; and de-
fendant further prays in the alternative
that in the event the Court refuses to set
aside the verdict reridered for the plaintiff
and the judgment in favor of the plaintiff
rendered and entered on said verdict, and
refuses to render and enter judgment here-
in in favor of the defendant notwithstand-
ing said verdict and judgment, that the
court set aside said verdict and judgment
on behalf of the plaintiff and grant the de-
fendant a new trial herein.” .

The District Court rendered an opinion ¥
holding that there was no evidence of negli-
gence on the part of the co-employe and
that, therefore, judgment should be entered
for the defendant. ‘

The plaintiff filed a motion praying that,
to limit the issues on appeal, the court’s or-
der and judgment specifically show the
grounds on which relief was granted, and
“in order that the judgment of the appel-

URT REPORTER

late court may be final”, the motion for a
new trial be overruled. The court, how-
ever, merely entered a judgment for the de-
fendant notwithstanding the verdict,

247

The plaintiff filed a second motion recit-
ing that, at a hearing upon his earlier mo-
tion, the defendant had resisted the con-
tention that the court should rule on the
motion for a new trial as that motion
“nassed out of existence and consideration
on the granting of its motion for a judg-
ment notwithstanding the verdict.” The
plaintiff further recited that the court did
not .pass upon the plaintiff’s contentions
but simply entered a judgment in favor of
the defendant, and renewed his prayer that
the court consider the motion, modify the
judgment to specify the grounds upon
which relief was granted, and dispose of
all issues raised by both motions. This was
denied. ‘ )

The plaintiff appealed to the Circait
Court of Appeals, which decided that the
District Court erred in holding the evidence
insufficient to make a case for a jury.. It
reversed the judgment and remanded the
cause with instructions to the District
Court to enter judgment on the verdict in
favor of the plaintiff,# It overruled the
defendant’s contention that the case should
te remanded with leave to the trial court
to dispose of the motion for a new trial.

_The importance of a.decision by .this
court, respecting the proper practice under
Rule 50(b), and a conflict of decisions,
moved us to grant certiorari, 309 U.S. 650,
60 S.Ct. 809, 84 L.Ed. 1001,

The Circnit Court of Appeals said:

. “Strictly speaking the motion did not
pray for relief in the ‘alternative’, giving

the court a choice between
‘ 248 .
two propositions

ed the court; may direet the entry of
judgment as if the requested verdiet had
been directed or may order a new trial”

227 F.Sapp. 4.

3 8 Cir., 108 F.2d 848, 853.

4 Pruitt v. Hardware Dealers Mutual
Fire Ins. Co., § Cir., 112 F.2d 140; Pes-
gagno v. Fuclid Investment Co,, Ine.,
AppD.C, 112 F.2d 577. Other cases

cited seem not to have raised the precise
question here presented. Leader v, Apex

Hosiery Co., 3 Cir., 108 ¥.24 T1, af-
firmed 310 U.8. 469, 60 S.Ct. 982, 84 L.
Ed. 1311, 128 AL.R. 1044; Magsachn-
setts Protective Ass'm v. Mouber, 8 Cir,,
110 ¥.24 203; Lowden v. Denten, 8 Cir.,
110 F.2¢ 274; Reliance Life Ins. Co. v.
Burgess, 8 Cir.,, 112 F.24 234; Ferro
Conerete Construction Ceo. v. United
States, 1 Cir, 112 F.2d 488; Williams
v. New Jersey-New York Transit Co,
2 Cir., 113 F.2d 649; Southern Ry. Co.
v. Bell, 4 Cir,, 114 F.23 341,
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either of which he might grant in the first
instance. The court ‘was asked to rule on
the motion for a new trial -only ‘in the
event’ he ‘refuses to set aside the wverdict
* * * and judgment * * * and re-
fuses to enter judgment herein in favor of
the defendant. - * * * The court having
granted the prayer of the motion as made
did not err in net ruling on the motion for
a new trial, - The condition on which the
court was asked to grant a new trial did
not come into existence, The new rules are
not intended to prolong litigation by per-
mitting litigants to try cases piecemeal.
Their purpose would not be accomplished
if when relief is asked onicondition or in
the alternative the successful party:could
on reversal go back to the trial court and
demand a -ruling on his conditional or al-
ternative proposition. The order sustain-
ing the motion for judgment notwithstand-
ing the verdict was equivalent.-to a denial
of the motion for a fiew trial;- and the lat-
ter motion passed out of the case upon the
entry of the order.”., - B T

‘The defendant cOnteﬁéfs _that the rule
continues the existing practice respecting
granting of new’ trials, and also regulates
the procedure. for rendermg Judgment not-
withstanding a vérdict; that the provision
for an alternative motion for a new trial
would be meaningless and nugatory if the
granting of the motion for judgment oper-
ated automatically to dismiss it, since the
bases of the two motions are, pr may be,
different, and .orderly procedure reqmres
that the court first rule on the motion for
judgment, the granting of which renders
unnecessary a ruling upon the motion for
a new trial, which should be reserved until
final disposition of the former.

The plaintiff insists that the trial court
is limited to a choice of action on one mo-
tion or the other, but cannot rule upon the
motion for judgment and leave that for a

new trial to be disposed of only if _}udgmcnt

notw1t11standmg :

240
* the verdict is denied. He
further asserts, in support of the Judgment
below, that the uncontradicted allegations
of his motion in the District Court disclose
that defendant elected to stand upon its mo-
tion for judgment alone and that it can-
not now repudiate the position .thus taken.

i [

MONTGOMERY W%RD & CO. v.. DUNCAN

193
We shall consider the: plamtnff’s conten-
tions in inverse order.

.8,

1] L ‘-:thle we took the case to re-
view the Circuit Court’s construction of the
rule, it is true that if the defendant elected
to stand on its motion for judgment and, in
effect, withdrew its motion for a new trial,
we do not reach the question involved:in
our grant of certiorari. We are, however,
unable to spell out any such election or
withdrawal. - The motion for a new trial
assigned grounds not appropriate to be con-
sidered in connection with the motion for
judgment. It put forward claims that the
verdict was against the weight of the evi-
dence and was excessive; that the court
erred in rulings on evidence and in refusing
requested instructions. An affirmative find-
ing with respect to any [of these claims
would have requiréd a new trial whereas
none of them could be considered in connec-
tion with the motion for judgment.

We think that when the defendant urged
upon the District Court that it should not
decide the motion for a new trial because
it passed out of existence and consideration
on the granting of the motion for judg-
ment, all that defendant meant was that,
having granted the motion for judgment,
the court had no occasion to pass upon the
reasons assigned in support of the motion
for a new trial. That would obviocusly have
been true if no appeal had been taken from
the Disttict Court’s action or if that action
had been affirmed upon appeal.

- [2] 2. We come then to the substantial
question which moved us to issue the wr1t
namely, whether under Rule

- 50(b) the Dis-
trict Court’s grant of the motion for judg-
ment effected an automatic denial of the al-
ternative motion for a new trial. 'We hold
that it did not."

" [3] The tulé¢ was adopted for the pur-
pose of speéding litigation and preventing
unnecessary retrials. It does not alter the
right of either party to have a question of
law reserved upon the decision .of which
the court might enter judgment for one
party in spite of a verdict in favor of the
other.® Prior to the adoption of the rule,

8 Compare Slocum v. Neﬁr York Life
Ins. Co;, 228 U.S. 864, 23 8.Ct. 523,
57 L.Ed. 879, Ann.Cas.1914D, 1029 with

Baltimore & C. Line v. Redinan,, 295 U.
8. 654, 65 8.Ct, 890, 79 L.Ed. 1636
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in order to accomplish this it was nec-
essary for the court to reserve the question
of law raised by a motion to direct a ver-
dict8. The practice was an incident of
jury trial at common law at the time of the
adoption of the Seventh Amendment to the
Constitution. ¥

[4] Rule 50(b) merely renders unnec-
essary a request for reservation of the
question of law or a formal reservation
and, in addition, regulates the time and
manner of moving for direction and of
moving for judgment on the basis of the re-
fusal to direct. It adds nothing of sub-
stance to rights of litigants heretofore ex-
isting and available through a more cum-
bersome procedure.

{5,6] A motion for judgment notwith-
standing the verdict did not, at common
law, preclude a motion for a new trial3
And the latter motion might be, and often
was, presented after the former had been
denied. The rule was not intended to alter
the existing right to move for a new trial
theretofore recognized and confirmed by
statute.® Tt permits the filing of a motion
for judgment

251
in the absence of a mo-
tion for a new trial or the filing of both
motions jointly or a motion for a new trial
in the alternative.

[7,8] Each motion, as the rule recog-
nizes, has its own office. The motion for
judgment cannot be granted unless, as mat-
ter of law, the opponent of the movant
faited to make a case and, therefore, a ver-
dict in movant’s favor should have been di-
rected. The motion for a new trial may in-
voke the discretion of the court in so far
as it is bottomed on the claim that the ver-
dict is against the weight of the evidence,
that the damages are excessive, or that, for
other reasons, the trial was not fair to the

61 SUPREME COURT REPORTER
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party moving; and may raise questions of
law arising out of alleged substantial er-
rors in admission. or rejection of evidence
or instructions to the jury. :

[9] We are of opinion that the provision
of the rule,—*“A motion for a new trial may
be joined with this motion, or a2 new trial
may be prayed for in the alternative’—
does not confine the trial judge to an initial
choice of disposing of either motion, the
exercise of which choice prectudes consid-
eration of the remaining motion. We hold
that the phrase “in the alternative” means
that the things to which it refers are to be
taken not together but one in the place of
the other. 19 :

[10,11] The rule contemplates that ei-
ther party to the action is entitled to the
trial judge’s. decision on both motions, if
both are presented. A decision in favor of
the moving party upon the motion for judg-
ment ends the litigation and often makes
it possible for an appellate court to dispose
of the case without remanding it for a new
trial. If, however, as in the present in-
stance, the trial court erred in granting
the motion the party against whom the ver-
dict went is entitled to have his motion for
a new trial considered in respect of as-
serted substantial trial errors

252

and matters
appealing to the discretion of the judge.
In this case the reasons assigned in support’
of the motion for a new trial were in both
categories. The grounds assigned for a
new trial have not been considered by the
court. In the circumstances here disclosed
the uniform practice in state appellate
courts has been to remand the case to the
trial court with leave to pass upon the mo-
tion for new trial. 11

The plaintiff urges that, whereas the
rule was intendéd to expedite litigation, to

6 Baltimore & C. Line v. Redman, su-. .
pra, 205 U.S. page 659, 65 8.Ct. page
892, 79 L.Ed. 1636.

7 Ibid., 205 U.8. page 660, 55 8.Ct.
page 893, 79 L.Ed. 1636.

8 Thompson, Trials, (2d) Ed. § 2726;
Brannon v. May, 42 Ind. 92; Stone v.
Hawkeye Ins. Co., 68 Towa 737, 28 N.W.
47, 56 Am.Rep. 870; Tomberlin v, Chi-
cago, ete., Ry. Co., 211 Wis, 144, 148,
246 N.W. 571, 248 NW. 121

9 8ce Rule 58(a) U.S.C.A. following

section 723c; ef. Judieial Code § 269, a8
amended, 28 U.S.C. § 301, 28 U.S.CA. §
391, )
" 10 The word “slternative’™ may be used
properly in thiz sense. See Webster’s
International Dictionary, Second Edition.
11 Bryan v. Inspiration Consol. Cop-
per Co., 24 Ariz, 47, 206 P. 402; Estate
of Caldwell, 216 Cal. 694, 16 P.2d 139;
Hayden v. Johnson, 59 Ga. 104; Chicago
& N. W, Ry. Co. v. Dimick, 58 Il 42;
Daniels v. Batler, 175 Iowa, 439, 155 N,
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prevent unnecessary frials, and to save the
time- of courts and lrtigants, the course
urged by the défendant tends to extend the
duration of litigation, to create unnecessary
hardship, and to defeat the purpose of the
rule.

We are of optmon tha.t the posmon is
untenable, This case well illustrates the ef-
ficacy of the procedure sanctioned by the
rule. In view of the trial judge’s conclu-

sion that the plaintiff failed to make out a .

case for the jury he would, under the

earher practice, simply-have ...
. =258
DR granted a new

tnal Upon the new trial, the' judge, if his
view as to the law remamed unchanged,
would have directed a"verdict for the de-
fendant. The only recourse of the plaintiff
would have been an appeal from this sec-
ond_judgment. If the appellate court had
heen of the view it here expressed, it would
have reversed that judgment and remanded
the cause for a third trial. Upon such third

trial, if the trial court had ruled upon the

evidence and given the instructions to
which the defendant objects a judgment for
the plaintiff would have been the subject
of a third appeal and, if the defendant’s
position were sustained by the appellate
court, the cause would be remanded for a
fourth trial at which proper rulings would
be rendered and proper instructions given.

[12] Much of the delay formcrly en-
countered may be avoided by pursuing the

course for which the defendant contends.

But the courts should so administer the
rule as to accomplish all that is permissible
under its terms. Is it necessary, if the
trial judge’s order for judgment be re-
versed on appeal, that onIy thereafter he

deal with the alternative ‘motion? If so,

MONTGOMERY WARD & CO, -v. DUNCAN
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and he then refuses to set aside the orig-’

‘inal judgment, a second appeal will lie,—~

not from his order denying a new trial, for
that order', save in most exceptional circum-
stances, is not appealable, ¥ but from the
judgment entered on the verdict, for er-
rors of law committed on the trlal -Can
such a second appeal be avoided in the in-
terest of speedmg htlganon? We thmk so.

[13-16] If alternative’ prayers or mo-
tions are presented, as here, we hold that
the trial judge should rule on the motion
for judgment. Whatever his ruling there-
on he should also rule on the motion for a
new trial, indicating the grounds of his de-
cision. If he denies a judgment n. o. v,
and also denies a new trial the judgment
on the verdict stands, and the losmg party
may appeal

from the Judgmeut -entered up-
on it, assigning as error both the refusal
of judgment n. o. v. and errors of law in
the trial, as heretofore.1¥ The appellate
court may reverse the former action and it-
self enter judgment n. o. v. or it may re-
verse and remand for a new trial for er-
rors of law. If the trial judge, as he did
here, grants judgment n. 0. v. and. denies
the motion for a new trial, the party who
obtained the verdict may, as he did here,

'appeal from that judgment. Essentlally,

since his action is sub_]ect to rev:ew, the
trial judge’s order is an order nisi. The
judgment on the verdict may still stand,
because the appellate court may reverse the
trial judge’s action. This being so, we see
no reason why the appellee may not, and
should not, cross-assign error, in the appel-
lant’s a.ppeal to rulings of law at the trial,
so that if the appellate court reverses the
order for judgment n. o. v., it may pass on

‘\W. 1013; "Linker v. Union Pac. B. Co.,
87 Kan. 183, 123 P. T46; Cumming'-
. Estate, 271 Mich. 215, 250 N.W. 804;
Kies v..Searles, 146 Minn. 359, 178 N.
W. 811; Central Metropoht.an Bank v.
Widelity & Casualty Co., 159 Minn. 28,
198 N.W. 137; Wegnann v. Minneapolis
St. Ry. Co., 165 Minn, 41, 205 N.W. 433;
Trovatten v. Hanson, {171 Minn. 130, 218
N.W. 536; Fisk v. Henarie, 15 Or. 89,
13 P. 760; Osche v. New York L. L
Co., 324 Pa. 1, 187 A. 398; Altomari
v. Kruger, 325 Pa.: 235, 188 A. 828;
Raske v. Northern 'Pac. Ry. Co., T4
Wash. 155, 132 P. 865; McLain v. Eas-~
ley, 146 Wash. 377, 262 P. 875, 264 P,

714. Statutory provisions .or rules ren-
“der it possible in some states to bring
the grounds for nmew trial or the zetion
of the trial court on the motion for new
trial before the appellate court. See

" Peters v. Aetha L. I Co., 282 Mich, 426,
276 N.W. B504; KEruders v. Equitable
L. I. Co., 299 NLApp. 152, 19 N.E.24
830; Dochtermann Van & Express Co.
v. Fiss, Doerr & Carroll Horse Co., 156
App.Div. 162, 140 N.Y.8. T2.

12 8ee Fairmount Glass Works v, Cub
Fork Coal Co., 287 U.8. 474, 481-485,
53 8.Ct. 252, 254, 265, 77 L.Ed, 439,

13 Hall v. Weare, 52 US 728 732, 23
L.Ed 500,
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the errors of law which the appellee as-
serts nullify the judgment on the verdict,1¢

[17] Should the trial judge enter judg-
ment n. o, v, and, in the alternative, grant a
new trial on any of the grounds assigned
therefor, his disposition of the motion for
a new trial would not ordinarily be review-
able,1® and only his action in entering
judgment would be ground of appeal. If
the judgment were reversed, the case, on
remand, would be governed by the trial
judge's award of a new trial.

[18] We might reverse and direct that
the cause be remanded to the District Court
to pass on both motions,

266 )

But that course
would, in the circumstances, be neither fair
tior practical. As respects federal courts,
the procedure permitted by the rule is
novel. The provision which is involved in
this case substantially follows the first state
statute to authorize such procedure. 18 The
Supreme Court of that State has construed
the statute to permit the trial judge to pass
on the motion for judgment, leaving the
motion for a new trial for later disposition.
In the event that his decision is reversed,
the practice is to remand the cause with
leave to the trial judge to pass upon the
motion for a new trial.1? It was there-
fore not unnatural for the defendant to ad-
vocate that course, or for the trial judge
to follow it

In the circumstances, we think the fail-
ure of the District Court to rule in the al-
ternative on both matters can be cured
without depriving the defendant of oppor-
tunity to have its motion for a new trial
heard and decided by the trial court, by
modifying the judgment below to provide
that the cause be remanded to the District
Court to hear and rule upon that motion.

So ordered,
Modified.
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I, Bankruptey €38

If farmer who has sought an agricultur-
al compesition and subsequently has asked
to be adjudged a bankrupt asks for an ap-
praisal, it is duty of court to make it upon
such request, in which event the three-year
stay provided for in Bankruptcy Act may
gtart to run only after appraisal has been
made. Bankr.Act § 75, sub. s(2), 11 U.8.C.
A. § 203, sub, s(2).

2. Bankruptey ¢==38

Under Bankruptey Act provisions au-
thorizing a farmer-debtor who has failed to
obtaln ecreditors’ acceptance of eomposition
or extension propesa! to seek bankruptey
adjudication, and providing that debtor may
redeem property upon payment into court of
amount of appraisal of property, the grant.
ing of request for a public sale, and the
seemingly inconsistent remedy of granting
of a request for a valuation at which debtor
may redeem are “mandatory”. “Bankr.Act
§ 75, sub. s(3), 11 U.8.C.A. § 203, sub. s(3).

See Words and FPhrases, Permanent
Edition, for gl other definitions of
“Mandatory”,

3. Bankruptey €38

The Bankruptcy Act providing for agri-
cultural compositions or extensions and au-
thorizing & farmer-debtor who has failed to
obtain creditors’ acceptance of composition
or extension proposal to seek bankruptey
adjudication provides & procedure te effectu-
ate g broad program of rehabilitation of dis-

14 This procedurs js prescribed under
a statute and a snpplementary court ruls
in Michigan; Peters v. Aetna Life Ins.
Co., 282 Mich. 426, 276 N.W. 504, and
perhaps is indicated in Wisconsin in the
absence of statute or formal rule: Tom-
berlin v, Chicago, St. P, M. & 0. R.
Co., 211 Wis, 144, 149, 246 N.W. 571,
248 N.W. 121,

15 United States v. Young, 94 U.S. 258,
24 LEd. 153; Young v. United States,

95 U.8. 641, 24 I.Ed. 467; Phillips v
Negley, 117 U.8. 665, 671, 6 S.Ct. 901,
908, 290 L.Ed. 1013; Hume v. Bowie, 148
U.S. 245, 13 8.Ct. 582, 37 L.Ed. 438;
Fairmount Glass Works v, Cub Fork
Coal Co., supra.

16 2 Meson's Minnesota Statutes (1927)
§ 9485.

17 8ee the Minnesota cases cited in
note 11,



