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Beginning and Ending of a Taking

Pinpointing the Cessation Moment of a temporary regulatory taking is
as important as pinpointing its Effective Moment. The fact that there is a
Cessation Moment confirms that the taking is temporary. The Cessation
Moment marks the end of the interval for which compensation is due.’’
This Moment also may signify the point from which interest is
calculated, to the extent that interest has not otherwise been factored into
the compensation award.®® This section mirrors section A and will
attempt to identify when the Cessation Moment occurs by inference from
the Supreme Court’s scarce clues. Most significantly, this section
concludes that in the absence of an express amendment or withdrawal of
the regulation or exercise of the eminent domain power, the regulatory
taking should be deemed temporary and ongoing. As a resulf, the
municipality’s obligation to compensate should confinue indefinitely
until it reaches a decision and communicates that decision to the
landowner in an unambiguous way.

1.  The Government May Withdraw the Invalidated Regulation

The simplest, safest, and perhaps least costly alternative available to a
local government under First English is to abandon the regulation
altogether. The municipality that loses in court may have neither the
desire nor the financial resources to continue the fight and may opt to
withdraw the regulation promptly and conspicuously. This revocation,
however manifested,”® stops the compensation clock, and the
municipality owes compensation to the landowner only for the period
starting at the Effective Moment and ending with this Cessation Moment.

87. Id.
88. See supra note 21 and accompanying text; supra note 83; infra text following note 115.

89. If the regulation has been held facially invalid, or if the court’s decision is the first in a series
of similar as-applied challenges, the municipality may opt to withdraw the regulation altogether, so
as to end its ongoing liability on a series of claims that it is certain or likely to lose. If the case is an
as-applied challenge that is less likely to spawn similar suits, the municipality may act more
incrementally, by granting a variance or special use permit to the plaintiff, or by modifying slightly
the boundaries of the zone in which the use was prohibited, so that the regulation no longer limits the
landowner improperly. But whether the withdrawal of the regulation is general or specific to the
landowner, there will be no question that the plaintiff now may proceed with the previously
prohibited action.
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2.  The Government May Exercise Its Power of Eminent Domain

The landowner cannot force the government to buy the property,” but
nothing prevents the government from freely choosing to do so.”’ The
government can implement this option easily. Upon losing in court, the
appropriate agency would file a condemnation proceeding under state
law, condemn the property outright, and pay for it.*? Just compensation
for this second, express taking presumably would te calculated as it
would in any other explicit eminent domain proceeding, and the fee
would be valued for purposes of this permanent taking as of its own
Effective Moment.

The government’s direct exercise of its taking power would not, of
course, avert the need to compensate the landowner for the prior period
during which the property was temporarily taken bty regulation. The
municipality actually would have taken the property twice, once on a
temporary basis, from the initial Effective Moment until the Effective
Moment of the permanent taking, and a second time on a permanent
basis, as of this second Effective Moment.”® This “rent-to-buy” scenario
would require the municipality to pay two forms of just compensation.
The first of these represents the rental value® during the period when the
original government regulation limited the owner’s use of its property,
and the second of these represents the fair market value of the property
as of the Effective Moment for the express taking.”” The municipality

90. First English, 482 U.S. at 321; Florida Rock Indus. v. United States, 18 F.3d 1560, 1572 (Fed.
Cir. 1994) (footnotes omitted) (concluding that “the Government should not be put to the obligation
of paying for more than it wants when it does not set out to take it. The property owner is entitled to
just compensation for what is taken, no less, but no more.”), cert. denied, 115 S. Ct. 898 (1995).

91. This assumes, of course, that the government meets the public use requirement, a requirement
that has been interpreted with great flexibility. See Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229,
241 (1984) (holding that the public use requirement is met “where the exercise of the eminent
domain power is rationally related to a conceivable public purpose”).

92. In fact, the government may condemn the land explicitly before the inverse condemnation suit
is resolved. See, e.g., Georgia-Pacific Corp. v. United States, 568 F.2d 1516 (Ct. Cl. 1978) (noting
that the landowner’s suit in the Court of Claims must be suspended unti’ the government’s suit in
district court is completed).

93. See, e.g., Creppel v. United States, 41 F.3d 627, 633-34 (Fed. Cir. 1994) (holding that,
because of its earlier Effective Moment, only the prior claim was time-barrad).

94. The first taking deprives the owner of the use of the property for a finite period of time. Thus,
the owner suffers a taking of a term of years and deserves compensation for lost rental value, plus
interest. See supra note 12 and accompanying text. If the owner loses only partial use of the property
for a finite period, the government effectively has appropriated an easement for a temporary period
and must pay the imputed rental value of that lesser estate, plus interest. See supra note 7.
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Beginning and Ending of a Taking

also would have to pay interest on each component of this award from
the time it became due until the time it was paid.

Rather than treating an explicit condemnation as the second of two
takings, a court instead might treat the entire sequence as a single
condemnation, effective as of the original Effective Moment. The court
would calculate the compensation award as though the property had been
condemned explicitly and permanently at that Effective Moment,” and
then increase the award to reflect interest from the Effective Moment
until the government actually pays for the entire taking.”’

Neither of these methods is inherently more fair than the other one;
they simply represent alternative methods of allocating investment risk.
In fact, a court might employ each of these methods in particular cases,
based on its assessment of whether the government inadvertently took
property by regulation and then opted to continue the taking
permanently, or intended to take the property permanently from the
outset. But it would be unfair to allow one party to dictate either of these
valuation methods retrospectively, after it assessed what had happened to
property values during the pendency of the temporary taking.”® The

95. See Epstein, supra note 5, at 157-58 (recognizing, in a somewhat different context, that two-
part compensation sometimes is appropriate). The Cessation Moment for the temporary taking often
will occur at the time the court resolves the regulatory takings case in the landowner’s favor or
shortly thereafter. See infra note 100 and accompanying text. However, the explicit taking might not
become effective until some later point, given the delays inherent in the process of condemning
property explicitly. Thus, there might be a brief, non-compensable period running from the
Cessation Moment of the temporary taking until the Effective Moment of the permanent taking.

Ordinarily, this should not be troubling, and the govermnment should cease enforcement of the
offending regulation during this interlude. But if the municipality were to delay the condemnation
proceedings strategically, as a means of reducing the overall award while still effectively tying up
the property throughout the process, then the court should award compensation for this gap period.
The court could achieve this result by treating the temporary taking as having persisted while the
government slowly proceeded to condemn the property. In essence, if the municipality attempts to
prolong its temporary taking free of compensation, the court should push back the Cessation
Moment accordingly.

Some municipalities may prefer to continue enforcement of the regulation expressly, even at the
marginal cost of ongoing temporary takings compensation, out of fear that landowners will take
advantage of any enforcement lulls to build the very structures the locality hoped to limit. See infra
note 100.

96. See, e.g., Georgia-Pacific Corp., 568 F.2d at 1320 (pointing out that this approach “works
against manipulation by owners or the Government which might occur if a later [express] taking
were thought to be the taking™); R.J. Widen Co. v. United States, 357 F.2d 988, 996 (Ct. Cl. 1966)
(Whittaker, J., dissenting in part) (recommending this approach).

97. United States v. Dow, 357 U.S. 17, 24-25 (1958).

98. A landowner whose property has appreciated substantially will object to the second method,
as it allows the municipality to retain some portion of this appreciation. The property would be
appraised as of the Effective Moment, a point antedating the unexpectedly high appreciation. The
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“rent-to-buy” model probably is more in line with most parties’
expectations under current law, since a temporary regulatory taking
resembles an encumbrance on a fee more than it resembles a permanent
taking in fee. If the landowner owns a fee simple subject to the
government’s regulation—whether the government’s interest is “lease-
like,” “easement-like,” or anything else—then, like anv other fee simple
owner, he is entitled to benefit from any appreciation in the value of the
property. The government is no more entitled to this value than is the
typical tenant or mortgage lender. Of course, the landowner must bear
any losses as well.

3. The Government May Amend the Regulation

The local government’s remaining option under First English is to
amend the regulation. The municipality would attempt to relax the
ordinance sufficiently that it no longer works a taking while still
achieving as much of its intended effect as possible. A strict ordinance
which amounted to a temporary regulatory taking would be replaced by a
less extensive ordinance for which compensation is not required.

government would pay the appraised amount to the owner along with interest from the Effective
Moment forward, but the government would retain the property itself, whick would have appreciated
at the much higher rate. See, e.g., Maxey v. Redevelopment Auth., 353 N.'W.2d 812, 820 (Wis. Ct.
App. 1984) (awarding only the maximum interest allowed under the applicable statute, despite the
fact that the property had appreciated at a far greater rate).

Conversely, if the land has depreciated, then the municipality could pay temporary takings
compensation, plus interest, abandon the challenged regulation, and then expressly condemn the
property the following day. This would allow the government to acquire the property permanently,
after the judgment in the temporary takings case, at the unexpectedly low current fair market price.
In short, the municipality could calculate the total compensation in two different ways and always
pay the lesser amount. See, e.g., Foster v. City of Detroit, 405 F.2d 138, 144 (6th Cir. 1968)
(rejecting a city’s attempt to devalue property before taking it explicitly). But see United States v.
2175.86 Acres of Land, 696 F.2d 351, 354 n.2 (Sth Cir. 1983) (noting that “nothing in the fifth
amendment . . . prohibits the government from choosing the least costly method of acquiring
property as long as the requirements of just compensation are met”), aff’d sub nom. Kirby Forest
Indus. v. United States, 467 U.S. 1 (1984).

The Supreme Court has indicated some awareness of this problem. See Kirby Forest Indus., 467
U.S. at 17 (footnote omitted) (noting that “[c]hange in the market value o particular tracts of land
over time bears only a tenuous relationship to the market rate of interest. Some parcels appreciate at
rates far in excess of the interest rate; others decline in value.”). See also Almota Farmers Elevator &
Warehouse Co. v. United States, 409 U.S. 470, 478 n.6 (1973) (acknowledging the distinction
between prospective and retrospective valuation).

In cases in which the property appreciates at some intermediate rate, either approach might turn
out to be the more fair one. The determination of which method to apply will require the court to
consider other factors, such as: the frequency of rent adjustments; the extent to which the appraised
rental reflects actual and predicted interest rate changes; and the extent to which the appraised value
of the fee reflects actual and predicted fluctuations in the prevailing rental rates and interest rates.
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Beginning and Ending of a Taking

This option still leaves the court with the task of calculating temporary
takings compensation from the Effective Moment through the Cessation
Moment, a calculation that requires pinpointing the Cessation Moment.
In the typical case, the Cessation Moment will be deemed to occur at the
time the amendment takes effect. However, one could argue that there
should be a non-compensable interlude after the court’s judgment and
before the amended regulation is implemented. If pre-condemnation
activities ordinarily do not merit compensation,”” then activities
preceding the enactment of valid regulations, such as periods for notice
and public hearings, should not. Assuming that the municipality is
willing to cease enforcement of the offending regulation while it
considers amendments, the date on which it stops enforcing the original
ordinance should constitute the Cessation Moment of the temporary
taking.'®

If the municipality does amend the ordinance expressly, the
calculation of just compensation can become quite challenging. In the
simplest case, a temporary taking, for which compensation is required,
will be followed by a period of indecision or legislative activity, for
which compensation probably is required,’® and then by the enactment
of an amended ordinance, for which compensation is not required. The
analysis becomes more complex once one recognizes that an amendment
to an ordinance that worked a temporary regulatory taking will not
necessarily remedy the problem. The government may miscalculate and
replace the first regulatory taking with a second one. Thus, a series of
temporary takings, with periods of uncertainty interspersed, may result if
the legislature wishes to keep the restrictions largely in place and relaxes
them only step by inadequate step.'” Each temporary taking is

99. See supra notes 4649 and accompanying text.

100. This argument has considerable merit if the government conclusively ceases enforcement of
the original regulation at some point prior to amending it, and that first point should constitute the
Cessation Moment. Such an approach incorporates considerable risk, however, and is unlikely to
occur. The government probably will be inclined to enforce the original regulation while it considers
and enacts the weaker amended version, so as to avoid having landowners sink their foundations
during any regulatory gap. The government might prefer to pay to extend the temporary taking so
that it dovetails with the amended version of the regulation. See supra note 95.

101. See supra notes 99-100 and accompanying text.

102. See San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 655 n.22 (1981)
(Brennan, J., dissenting) (pointing out that “[iJnvalidation hardly prevents enactment of subsequent
unconstitutional regulations by the government entity™); Lucas v. South Carolina Coastal Council,
424 S.E.2d 484, 486 (S.C.) (noting that “Lucas might contend a subsequent unconstitutional taking
has occurred,” and emphasizing that “this Order is made without prejudice to the right of the parties
to litigate any subsequent deprivations which may arise as the result of Coastal
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compensable and the murky periods between them probably are,
although there may be some brief gaps.™ But even though the
calculation may be a difficult one, each time a municipality chooses to
address a regulatory taking by amending the offending regulation, the
Cessation Moment for that particular taking should be deemed to occur
no later than the time the amendment takes effect, regardless of the
consequences of that amendment.

4.  The Government May Take No Immediate Action or May Respond
Ambiguously

A municipality that wishes to withdraw, affirm, or amend its
regulation is likely to do so in some explicit fashion, and a court
ordinarily will have no trouble identifying the Cessation Moment, if
there is one. The situation grows more complicated if the local
government takes no immediate action or responds ambiguously. A court
that proclaims a regulatory taking has not found the regulation to be
unconstitutional and unenforceable per se, as it might have if there were
no public purpose. Rather, the court has stated that the regulation is one
for which the landowner automatically is entitled to just compensation, a
statement which does not necessarily resolve the question of what
happens next.!™ For a variety of reasons, including carelessness,

Council’s . . . granting or non-granting of a special permit for future construction™), on remand from
112 S. Ct. 2886 (1992).

See also Kirby Forest Indus., 467 U.S. at 16 n.26 (acknowledging, but cleclining to address, some
of these “complex questions™); R.J. Widen Co. v. United States, 357 F.24 988, 996 (Ct. Cl. 1966)
(observing that “[t]he taking by Massachusetts was a permanent taking of the fee on July 2nd; the
occupation by the United States in March began a prior temporary taking which lasted some three
months. In the circumstances of this case the two takings must be viewed a; separate.”).

103. See supra notes 99-100 and accompanying text.

104. The court may order some specific remedy, such as ongoing compensation for a continuing
temporary regulatory taking. See infra notes 112-15 and accompanying text. The court also might
insist that the municipality make its enforcement plans known within some finite period of time. See,
e.g., Rippley v. City of Lincoln, 330 N.W.2d 505, 511 (N.D. 1983) (ordering the city to state its
intentions); see also San Diego Gas, 450 U.S. at 659 (Brennan, J., dissenting) (stating that “[t]he
government must inform the court of its intentions vis-a-vis the regulation with sufficient clarity to
guarantee a correct assessment of the just compensation award™). In certain circumstances, the court
might enjoin enforcement of the ordinance. See Tahoe-Sierra Preservation Council v. Tahoe
Regional Planning Agency, 911 F.2d 1331, 1334-35 (9th Cir. 1990) (per curiam) (recognizing in
dictum that the date of a preliminary injunction might constitute the Cessation Moment), cert.
denied, 499 U.S. 943 (1991).

Even if the court fails to follow any of these courses, the plaintiff who sill wants a permit is likely
to take the steps that are necessary to force the municipality to act. However, the status of a
regulation may remain unclear in some cases even after the court finds that the municipality has
effected a temporary regulatory taking.
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confusion, political indecision, or malice, the municipality may react to
this outcome in an inconclusive way. If the municipality does not act
decisively, will it be presumed to have left the regulation in effect,
thereby permanently ratifying the condemnation by its inaction? Will the
municipality be assumed to have abandoned the offending ordinance by
default? Or will the government’s failure to act be treated as an ongoing
enforcement on a temporary basis, which it can discontinue or make
permanent at some future point when it decides to act more
conclusively?

(a) Silence May Be Interpreted as a Permanent Taking

The First English Court referred to the right to take as a “power” that
requires a “decision” by the legislature.’® This suggests that a court must
observe some conspicuous expression of a municipality’s intention to
condemn before the court can find a permanent regulatory taking, even if
no intent at all is required to effect a temporary regulatory taking. The
Court likely was speculating that a permanent taking would be an
affirmative legislative act initiated by the municipality in accordance
with state condemnation law, not a taking-by-inertia emanating from a
municipal failure to undo the effects of an unfavorable judicial
decision.!®® But whatever the Court was assuming, a municipality’s
dereliction in reversing a judicial finding of an unintended taking seems
inadequate to communicate the level of resolve required to meet the
Court’s standard for a permanent condemnation.'” In the absence of any

105, First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304, 321
(1987) (observing that “[n]othing we say today is intended to abrogate the principle that the decision
to exercise the power of eminent domain is a legislative function”). See also San Diego Gas, 450
U.S. at 653 (Brennan, J., dissenting) (footnotes omitted) (arguing that temporary takings
compensation should end “on the date the government entity chooses to rescind or otherwise amend
the regulation”).

106. See First English, 482 U.S. at 335 (Stevens, J., dissenting) (recognizing the possibility of
“Legislative or Executive inertia”); Williams, supra note 43, at 222-23 (noting that local
governments may not respond immediately to a judicial finding of a taking).

Prior to First English, the former Fifth Circuit was faced with an ordinance that did not initially
effect a taking but may later have come to take property as a result of changed external
circumstances. Hemnandez v. City of Lafayette, 643 F.2d 1188 (5th Cir. Unit A May 1981), cert.
denied, 455 U.S. 907 (1982). The court was required to decide whether the changed circumstances
automatically converted the regulations into a taking. It concluded “that a ‘taking® does not occur
until the municipality’s governing body is given a realistic opportunity and reasonable time within
which to review its zoning legislation vis-a-vis the particular property and to correct the inequity.”
Id. at 1200 (footnote omitted). First English rejects this result with respect to temporary takings, but
appears to support this outcome with regard to permanent takings. First English, 482 U.S. at 321.
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further action by the legislative body, a lower federal court should not
find an express, permanent taking based solely upon a municipal failure
to repeal the ordinance.'®

If a court were to recognize implied permanent takings, the
compensation calculation could become complex. The court would begin
by calculating compensation for a pre-judgment temporary taking,
occurring as of the Effective Moment and ending as of the date of the
judgment, or perhaps somewhat later. The court next would need to
calculate additional compensation for the permanent taking deemed to
result from the municipality’s post-judgment confusion, and then would
have to total these two componeznts of the award. In the alternative, the
court might treat the entire sequence as a single permanent taking that
began back at the Effective Moment, reasoning that the original owner
forever lost title at that early point. The results of these two calculation
methods are likely to differ.'”

(b) Silence May Be Interpreted as an Abandonment

The government might be presumed to have abandoned the regulation
after the passage of some indeterminate interval. This outcome also
seems unlikely, because a judicial determination that & municipal action
constitutes a regulatory taking typically is not an invalidation of that
action. Rather, it is a statement that the action is permissible, but one for
which just compensation has been and continues to be constitutionally
required. Thus there is no justification for treating protracted silence as
tantamount to abandonment, and any such rule would infringe on
municipal autonomy by invalidating a permissible, if unexpectedly

107. Regulators and landowners are likely to need some guidance in establishing exactly what
sort of express action on the part of the municipality constitutes an abandcnment or a temporary or
permanent ratification of the ordinance. Will a statement by a city attorney that the city no longer
intends to enforce the ordinance qualify as an abandonment? Does the result depend on whether the
speaker holds a position of “policymaking authority,” by analogy to procedural due process cases?
Will only an outright repeal of the ordinance by the city’s legislative body constitute an
abandonment?

108. If the municipality does not make its intentions clear, a court might find instead that
municipal inaction constitutes the continuation of an ongoing temporary taking. This is true because
the less explicit action necessary to effect this less drastic type of taking already will have occurred.
See Frank Michelman, Takings, 1987, 88 Colum. L. Rev. 1600, 1621 (1988) (questioning whether
takings that are designed to be permanent but which subsequently are withdrawn merit the same
treatment as takings that are designed to be temporary); infra notes 11215 and accompanying text.

109. See supra notes 93-98 and accompanying text. Under either of thzse approaches, the court
would have to award interest on any past-due compensation, in order to ens.re that the compensation
was just. See supra note 83.
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costly, ordinance.'"® A presumption of abandonment also handicaps the
landowner, who will have difficulty determining precisely when
municipal silence transforms itself into municipal abandonment.

If courts treat prolonged silence as an eventual abandonment, the
compensation calculation will require the pinpointing of a post-judgment
Cessation Moment that the court intentionally will have left hazy. The
lower court might order that the municipality act by a certain date or else
some specified default event will be deemed to occur, but lower courts
will not consistently act in this fashion.""! Alternatively, the landowner
could institute further proceedings to have the court declare the
regulation lifted, but this assigns an unfair burden to the party who has
just prevailed and might encourage spiteful silence by the municipality
that has just lost. Given that most regulations affect more than one
landowner, it is far more efficient for one municipality to act
affirmatively than for numerous property owners to seek individual
confirmation that a regulation has been lifted with respect to their

property.
(¢) Silence May Be Interpreted as an Ongoing Temporary Taking

The intermediate, and most appealing, approach is to infer from a
municipality’s inaction that it wishes to continue to enforce the
restriction on an ongoing, temporary basis. The municipality’s failure to
act will be viewed as an endorsement of the status quo, and the
temporary taking will continue at the government’s expense until the
government takes concrete action to abandon, ratify, or modify its
regulation.!'? An explicit cessation, condemnation, or amendment will be
required to alter the current situation, since none of these alternatives
should be inferred from even prolonged silence, and the Cessation
Moment will occur, if ever, at a point selected and expressly designated
by the municipality.

110. See Michael M. Berger & Gideon Kanner, Thoughts on The White River Junction Manifesto:
A Reply to the “Gang of Five's” Views on Just Compensation for Regulatory Taking of Property, 19
Loy. L.A. L. Rev. 685, 707-08 (1986) (recognizing this point).

111, See supra note 104.

112. See, e.g., Miller Bros. v. Department of Natural Resources, 513 N.W.2d 217, 223 (Mich. Ct.
App.) (holding that “the trial court cannot order the state to acquire plaintiffs’ property, the taking
remains temporary in nature, and the just compensation award must reflect its temporary nature,” and
concluding that the award should reflect the fair rental value of the property), appeal denied, 527
N.W.2d 513 (Mich. 1994).
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This option balances most fairly the interests of the municipality and
the landowner. The municipality may continue its expensive regulation
until it expressly changes its mind, but must pay for the privilege. The
landowner receives ongoing compensation until the regulation either
expressly is suspended, at which point the unencumbered fee is restored;
expressly is made permanent, at which point compensation for a
permanent taking becomes due;'® or expressly is amended, at which
point the new regulation superszdes the old one.'*

If a court were to hold that silence and indecision constitute an
endorsement and continuation of the temporary regulatory taking, just
compensation would amount to the fair market rental value of a
leasehold beginning at the Effective Moment and continuing through the
date of the judgment and indefinitely into the future.!”® By so holding,
the court would be concluding that there has been no Cessation Moment,
and also would be advising the condemnor that any Cessation Moment in
the future will have to be clearly designated by the municipality. As in
any leasehold, rent would be due periodically, interest would accrue on
each periodic rental payment as of its due date, and occasional rent
adjustments might be appropriate.

In summary, a municipality may respond to a judicial finding of a
regulatory taking by amending the regulation, withdrawing it, or
expressly taking the property. If the municipality reacts indecisively or
fails to react at all, then the court must assume one of three possible
default outcomes, by considering municipal inaction to be a permanent
ratification, an abandonment, or a temporary ratification of the

113. Calculating this two-part compensation will be difficult. See supra notes 93-98 and
accompanying text; supra note 109 and accompanying text.

114. This intermediate alternative will not satisfy some landowners, who may receive little
advance warning as to when the municipality plans to change its approach. The property owner
becomes much like a landlord in a tenancy that may be terminated only at the will of the municipal
tenant. Note, however, that similar dissatisfaction is possible in temporary physical takings cases,
and the landowner whose steel mill is temporarily appropriated during wartime has no greater idea
when the temporary taking will end. Uncertainty is a feature of many temporary takings cases,
whether those takings are by physical occupation or by regulation and whether they are direct or
inverse. In some cases, that uncertainty should be reflected in the compensation award. See, e.g.,
Kimball Laundry Co. v. United States, 338 U.S. 1, 14 (1949) (noting that “[e]ven if funds for the
inauguration of a new business were obtainable otherwise than by the sale or liquidation of the old
[temporarily taken] one, the Laundry would have been faced with the imminent prospect of finding
itself with two laundry plants on its hands,” and therefore concluding that compensation for loss of
trade routes was required).

115. This assumes that the landowner started with a fee simple and lost all use of some portion of
it for some period of time. See supra note 12 and accompanying text. If the owner lost a lesser
interest, then the taking might more closely resemble the taking of an easement, and compensation
would have to be reduced accordingly. See supra note 7.
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ordinance. Treating silence as a permanent ratification seems to violate
the express language of First English, while regarding silence as an
abandonment inappropriately intrudes into the municipality’s regulatory
domain. Treating municipal indecisiveness as a continuation of the
temporary regulatory taking is fair to both parties and accords with the
case law. This last approach acknowledges that the local government has
the ultimate right to decide how to respond to an adverse decision, as
long as it compensates the landowner on a continuing basis until it
exercises that right. To the extent that the government wishes to end its
obligation to pay, it has the complete power to do so. Until the
municipality chooses to act conclusively, however, the regulation
survives at an ongoing marginal cost determined by the court.

III. PINPOINTING THE EFFECTIVE AND CESSATION
MOMENTS: EXPLORING LOWER COURT APPROACHES

Lower federal courts and state courts have calculated temporary
regulatory takings compensation in a surprisingly small number of cases.
In many of these cases, the Effective and Cessation Moments were either
obvious or uncontested, and in many of the rest, the courts simply
proclaimed when these Moments occurred, without detailed analysis.
Thus, it would be an overstatement to maintain that these courts actually
“pinpointed” the Effective and Cessation Moments—for the most part,
the courts asserted or assumed that these Moments had occurred as of
specific dates and spent little time explaining their reasoning.

The fact that these courts have not defined the Effective and Cessation
Moments in the detail in which they are defined here suggests that the
courts may not have reflected upon these timing points as closely as they
might have. Conversely, the close analysis of these cases that follows
risks reading more into prior opinions than their authors may have
intended. However, until judges begin to scrutinize these timing
questions more closely and state what assumptions they are making and
why, there will be few other clues available.

This Article aims to draw more attention to these critical timing
questions. Part II offered a model that will bring greater clarity and
consistency to this investigation and that will be useful in deciding future
cases. Part ITI tests the value of that model by examining the prior cases,
observing the extent to which these cases accord with the proposed
model, and accounting for any discrepancies.
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A.  The Court of Federal Claims and the Court of Appeals for the
Federal Circuit

The Court of Federal Claims and the Court of Appeals for the Federal
Circuit, and their predecessor courts, have reached the compensation
calculation in more recent regulatory takings cases than all other federal
courts combined.!® This has led some observers to conclude that
plaintiffs should seek the jurisdiction of these courts whenever
possible.'”” These courts do seem to afford takings plaintiffs some
advantages. First, these unusually conservative courts''® are more likely
to disregard the “conceptual severance” problem and find a taking when
only a small portion of 2 much larger tract is rendered economically non-
viable.!”® Second, these two courts appear to show little regard for the

116. The United States Court of Claims was established in 1855 to hear most types of non-tort
claims against the federal government. See Paul M. Bator et al., Hart and Wechsler's The Federal
Courts and the Federal System 103, 1145 (3d ed. 1988). Congress enlarged the scope of this court’s
jurisdiction several times between 1855 and 1982. Id. at 102-06. In 1982, Congress established the
United States Claims Court, an Article I court, and granted it the trial jurisdiction formerly held by
the Court of Claims. Id. at 1145-46. Decisions of the Claims Court are appealable only to the Court
of Appeals for the Federal Circuit, an Article III court also created in 1982. Id. at 48, 1147. The
United States Claims Court was renamed the United States Court of Federal Claims in 1992. Federal
Courts Administration Act, Pub. L. No. 102-572, § 902(a)(1), 106 Stat. 4516 (1992). Takings claims
against the federal government may be brought in the Court of Federal Claims pursuant to the
Tucker Act, 28 U.S.C. § 1491 (1988 & Supp. 1993), and are appealable to the Court of Appeals for
the Federal Circuit. See infra note 122,

117. See, e.g., Keith Schneider, Environmental Laws Face a Stiff Test from Landowners, N.Y.
Times, Jan. 20, 1992, at Al (noting that property rights advocates have recognized that filing suit in
the Claims Court is “the most successful tactic they have discovered so far””). The chief judge of the
Federal Circuit, objecting to that court’s remand of a case that she believed should have been
dismissed, noted, “While the Supreme Court may rethink and change its rul-ngs, this court is not free
to adopt positions in conflict with decisions of the Court, anticipating that the Court will be
persuaded to adopt a dissenting Justice’s view.” Florida Rock Indus. v. United States, 18 F.3d 1560,
1573 (Fed. Cir. 1994) (Nies, C.J., dissenting), cert. denied, 115 S. Ct. 898 (1995).

118. Ofthe 16 judges on the Court of Federal Claims, 14 were appointed by President Reagan and
the remaining two by President Bush (although three of the Reagan appointees had served in prior
administrations as trial commissioners for the former Court of Claims). Of the 12 judges on the
Federal Circuit, five were appointed by President Bush, four by President Reagan, and one each by
Presidents Clinton, Carter, and Eisenhower. Until the mid-1980s, these courts and their predecessors
were not particularly inclined to rule in favor of landowners and had had few occasions to calculate
compensation in regulatory takings cases. See, e.g., Deltona Corp. v. Unitzd States, 657 F.2d 1184
(Ct. Cl. 1981) (finding no taking in spite of substantial frustration of a developer’s reasonable
investment-backed expectations), cert. denied, 455 U.S. 1017 (1982); Jentzen v. United States, 657
F.2d 1210 (Ct. Cl. 1981) (reaching the same result in a companion case), cert. denied, 455 U.S. 1017
(1982).

119. The Supreme Court held in Lucas v. South Carolina Coastal Council that the destruction of
all economically viable use of a parcel constitutes a taking of that parcel. 112 S. Ct. 2886 (1992). An
owner of a 50-acre lot who has 10 acres rendered useless could not creditly claim a deprivation of
all economically viable use of his property, and his Lucas claim should fad. But see id. at 2895 n.8

990



Beginning and Ending of a Taking

nuisance exception.'” Third, the federalism concerns that might dissuade
a federal district court from undercutting state or local action are not
present when a landowner proceeds directly against the United States in
the Court of Federal Claims. "'

But the perception that landowners win more often in these two courts
is deceptive for a pair of reasons. First, while cities, counties, and states
may face a greater total number of takings claims, those claims are
spread out among the state courts and the federal district courts. In
contrast, all takings claims against the United States are concentrated in

(noting that a deprivation of less than all economically viable use still might constitute a regulatory
taking for other reasons). However, if the owner were to subdivide his land into five 10-acre lots, he
might be able to show the loss of all economically viable use of one of the smaller parcels. This
anomaly in regulatory takings law, referred to as the “denominator problem” or “conceptual
severance,” first was identified by Justice Brandeis in Pennsylvania Coal Co. v. Mahon, 260 U.S.
393, 419 (1922) (Brandeis, J., dissenting). See John A. Humbach, “Taking” the Imperial Judiciary
Seriously: Segmenting Property Interests and Judicial Revision of Legislative Judgments, 42 Cath.
U. L. Rev. 771, 799-805 (1993) (discussing how the Court of Federal Claims and the Court of
Appeals for the Federal Circuit address the conceptual severance issue); Margaret Jane Radin, The
Liberal Conception of Property: Cross Currents in the Jurisprudence of Takings, 88 Colum. L. Rev.
1667, 1674-78 (1988) (identifying and discussing this problem).

The Federal Circuit has demonstrated a tendency to rule in favor of landowners even if they
openly seek to enhance their chances of winning by conceptually severing their property interests.
See, e.g., Loveladies Harbor, Inc. v. United States, 28 F.3d 1171, 1179-82 (Fed. Cir. 1994)
(discussing the denominator problem and holding in favor of a landowner who lost the use of 12.5
acres out of an original parcel of 250 acres); infra notes 124-29 and accompanying text. But see
Tabb Lakes, Inc. v. United States, 26 Cl. Ct. 1334, 1356-57 (1992) (rejecting this approach), aff’d
sub nom. Tabb Lakes, Ltd. v. United States, 10 F.3d 796 (Fed. Cir. 1993); infra notes 13641 and
accompanying text.

120. The nuisance exception holds that “[w]here the State seeks to sustain regulation that deprives
land of all economically beneficial use, we think it may resist compensation only if the logically
antecedent inquiry into the nature of the owner’s estate shows that the proscribed use interests were
not part of his title to begin with.” Lucas, 112 S. Ct. at 2899 (footnote omitted). See also id. at 2903—
04 (Kennedy, J., concurring in the judgment) (recognizing the circularity of the Court’s approach).

The Federal Circuit has shown little inclination to use the nuisance exception as a way of resisting
takings liability. See, e.g., Florida Rock, 18 F.3d at 1577 n.9 (Nies, C.J., dissenting) (noting that the
nuisance exception “appears inapt as applied to federal regulation”). But see M & J Coal Co. v.
United States, 47 F.3d 1148, 1155 (Fed. Cir.) (concluding that “fa]n ‘antecedent’ inquiry into the
property use interests acquired by M & J thus reveals that M & J never acquired the right to mine in
such a way as to endanger the public health and safety. [Appellee’s] action to prevent M & J from
doing so did not interfere with M & I’s property use interests.”), cert. denied, 64 U.S.L.W, 3239
(1995).

121, See, e.g., Pomponio v. Fauquier County Bd. of Supervisors, 21 F.3d 1319 (4th Cir. 1994) (en
banc) (abstaining from deciding a land use case arising under county zoning and subdivision
ordinances); see also Loveladies Harbor, Inc. v. United States, 15 CL. Ct. 381, 386-87 (1988)
(concluding that the ripeness test is easier to meet in claims against the federal government). See
generally Frank 1. Michelman, Property, Federalism, and Jurisprudence: A Comment on Lucas and
Judicial Conservatism, 35 Wm. & Mary L. Rev. 301, 301-07 (1993) (discussing how the Court’s
move toward a “nationalization of property rights” may conflict with principles of federalism).
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the Court of Federal Claims and the Court of Appeals for the Federal
Circuit.”” To some extent, the larger number of landowner victories
emanating from these two courts probably reflects nothing more than a
larger docket of takings cases. In addition, some of the leading takings
opinions these two courts have rendered show a certain ambivalence to
some plaintiffs’ arguments.'?

The Court of Federal Claims and the Court of Appeals for the Federal
Circuit do not have jurisdiction over the more common cases that this
Article highlights, namely takings claims brought agairst state and local
governments in federal court. Landowners with those types of claims
must travel first through the state court system and then on to the
appropriate federal district court. However, the Court of Federal Claims
and the Federal Circuit have had substantially more experience in
calculating just compensation than any individual federal district court or
state court has had. Given how infrequently other courts have reached the
remedy question in regulatory takings disputes, cases from these two
courts are likely to influence judges deciding similar cases elsewhere.
This section discusses several significant recent cases from these two
courts.

In Loveladies Harbor, Inc. v. United States,' plaintiffs owned land in
New Jersey which they had been developing in phases over a period of
years. Much of their land consisted of wetlands, which meant that no
development was possible without a fill permit in accordance with
Section 404 of the Federal Clean Water Act'® and corresponding
approvals under state law. Plaintiffs filed three applications to develop a
small portion of the lot with the Army Corps of Engineers, and on May
5, 1982, the Corps finally denied the fill permit. After unsuccessfully

122. The Court of Federal Claims has jurisdiction under the Tucker Act, 28 U.S.C. § 1491 (1988
& Supp. 1993), over most takings claims brought against the United States and thus hears more
takings claims than any federal district court, which will have jurisdiction ovar at most one state. See
generally Jesse Dukeminier & James E. Krier, Property 1241 (3d ed. 1993) (discussing the
jurisdiction of the Court of Federal Claims and the Court of Appeals for the Federal Circuit and
commenting on both courts’ seemingly conservative approach to land use cases). Takings legislation
pending in Congress, if enacted, would increase the likelihood that a landowner with a claim against
the United States will prevail. Therefore, this high case volume is likely to continue or grow. See
H.R. 925, 104th Cong,., 1st Sess. (1995) (Private Property Protection Act of 1995) (approved by the
House of Representatives on March 3, 1995); S. 605, 104th Cong., 1st Sess. (1995) (Omnibus
Property Rights Act of 1995) (introduced in the Senate on March 23, 1995).

123. See, e.g., Florida Rock, 18 F.3d at 1573 (discussing and balancing the competing interests).
124. 28 F.3d 1171 (Fed. Cir. 1994), aff"g 21 Cl. Ct. 153 (1990).

125. 33 U.S.C. § 1344 (1988). Of the 250 acres that the plaintiffs originally owned, 199 had been
developed before 1972, when Section 404 of the Clean Water Act was enacted. Loveladies, 28 F.3d
at 1174.
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challenging the denial in the district court and the Third Circuit,
plaintiffs filed suit in the Claims Court, seeking takings compensation.'*

The Claims Court ruled in favor of the landowners and established
May 5, 1982 as the Effective Moment.'” This Effective Moment served
three of the purposes discussed in part II. It represented the instant at
which the court found that the property had diminished so substantially
in value that it had been taken,'”® the precise time at which the land was
to be valued for compensation purposes, and the point at which interest
on that award began to accrue. In exchange for the award, the
landowners deeded their property to the United States. The court did not
address the question of whether this deed transformed a temporary
regulatory taking into a permanent physical taking or whether the taking
had been a permanent one from the outset. Thus, the opinion lacks any
discussion of the Cessation Moment.'”

Whitney Benefits, Inc. v. United States,” decided three years before
Loveladies, was a more substantial victory for the landowners in terms of
both the scope of the opinion and the size of the award. The plaintiffs in
Whitney Benefits alleged that the August 3, 1977, enactment of the
Surface Mining Control and Reclamation Act (SMCRA)™ deprived
them of all economically viable use of coal rights underlying several
hundred acres of land they owned and leased in Wyoming.'*? The Claims
Court agreed, finding a facial taking of the coal rights on the date
SMCRA became effective, and the Federal Circuit affirmed the court’s
award of $60,296,000, plus interest for fourteen years, attorney fees, and
costs.”®® The Effective Moment served the same three functions as it had
in Loveladies—once again, in accordance with the recommendations

126. Loveladies, 21 Cl. Ct. 153.

127, Id. at 161.

128, Id. at 155-59. Note that this was the time at which the statute first effected a taking, and not
the much earlier date on which the Clean Water Act first became effective. See also Klamath &
Modoc Tribes v. United States, 436 F.2d 1008, 1019-20 (Ct. Cl.) (finding that passage of the
relevant act predated the actual taking), cert. denied, 404 U.S. 950 (1971); Bowles v. United States,
31 Fed. Cl. 37, 52 (1994) (holding that the denial of plaintiff’s application for a septic system permit
effected a regulatory taking as of the denial date).

129, The damages portion of the opinion implies that the permit denial effected a permanent
taking, The court did not, however, specifically discuss this point. Loveladies, 21 Cl. Ct. at 161.

130, 926 F.2d 1169 (Fed. Cir.), aff’g 18 Cl. Ct. 394 (1989) and 20 CI. Ct. 324 (1990) (corrected
opinion), cert. denied, 502 U.S. 952 (1991).

131, 30 U.S.C. §§ 1201-1328 (1982).

132. Whitney Benefits, 926 F.2d at 1170, 1178.

133. Id. at 1177-78.
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