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Harry Potter and the (Re)Order of the Artists:
AreWeMugglesor Goblins?

Gary Pulsinelli

In Harry Potter and the Deathly Hallowsauthor J.K. Rowling attributes to goblins an
intriguing view of ownership rights in artistic war? According to Rowling, goblins believe that
the maker of an artistic object maintains an ongavwnership interest in that object even after it
is sold, and is entitled to get it back when thechaser dies. While this view may strike some as
rather odd when it is applied to tangible propéntyur “Muggle” world? it actually has some
very interesting parallels to the legal treatmdnintangible property, particularly in the areas of
intellectual property and moral rights. The fipgrt of this essay lays out the goblin view of
property, and the second part then examines sortte gfarallels between that view and Muggle
law.

The third part of this essay explores the questbnvhether we Muggles are becoming
goblins. The ways in which the parallels betweem law and the goblin view have been
developing and growing suggest that we are becominge goblinish in our willingness to
recognize ongoing rights in artistic objects, imthg allowing the artist to collect a commission
on subsequent resale of the work. Practical aoilsoonsiderations suggest that we are unlikely
to go as far as recognizing a permanent persogial m the creator that lets him or her reclaim
such an object after a sale or other transfer islemaHowever, we are moving closer to
recognizing some forms of the collective propergyt that the goblins actually seem to demand,
a cultural moral right in important cultural obje¢hat enables the descendants of that culture as a
group to demand the return of the object. ThusMuggles may not be as far from the goblins
as we may have at first believed.

The Goblin View of Ownership

In Harry Potter and the Deathly Hallow#larry and his friends have enlisted the assistanc
of the goblin Griphook in planning and executingdangerous schenfe. In exchange for
Griphook’s help, Harry has promised to give himwasl of goblin manufacture, the sword of
Godric Gryffindor, which is currently in Harry’s psession. Harry's friend Bill Weasley, who is
not in on the scheme but who has worked closellg gablins for many years, pulls Harry aside
to warn him about the risks of making bargains vgtblins, “most particularly if that bargain

" Associate Professor, University of Tennessee @eltef Law, Knoxville, Tennessee. The author wdildgl to thank
Ben Barton, Sean Gunter, Becky Jacobs, Don Leatier@arol Parker, and Greg Stein for their helpfuhments on
earlier drafts of this Article.

1 J.K.ROoWLING, HARRY POTTER AND THEDEATHLY HALLows (2007) [hereinafter EATHLY HALLOWS].
%1d. at 516-17.

3 The term “Muggle,” in Harry's Wizarding world, ®fs to a non-magical human. | borrow the term bemefer to

aspects of the real, mundane world we (at least afies) inhabit. The term also brings out anreséing point related
to the capitalization of group names. For simplidhis essay follows Rowling’s convention of ajwacapitalizing

“Muggle,” never capitalizing “goblin,” and capitaing “wizard” only when refer to Wizards as a cudiugroup.

Arguably, the last rule should be followed in alses—lower case when referring to an individughengase when
referring to a group or cultural identity. Inde@&@bhwling’s failure to capitalize her references @olbulture might be
interpreted as reflecting a very Wizard-centriczavd-centric?) view of the world, one that relega@®blin culture to
a lower status.

“ Although | will assume that the reader has eitiead the book or does not intend to do so, | wjlltd provide as
little in the way of “spoilers” as is consistenttkvimaking my point.
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involves treasure>” Bill notes that “Goblin notions of ownership, pagnt, and repayment are
not the same as human on&stien goes on to explain the source of his concern:

“[T]here is a belief among some goblins . . . thatards cannot be trusted in matters of
gold and treasure, that they have no respect folirgownership.”

“l respect—" Harry began, but Bill shook his head.

“You don’'t understand, Harry, nobody could undamngtanless they have lived with
goblins. To a goblin, the rightful and true masbérany object is the maker, not the
purchaser. All goblin-made objects are, in goklyes, rightfully theirs.”

“But if it was bought—"

“—then they would consider it rented by the onewiad paid the money. They
have, however, great difficulty with the idea objo-made objects passing from wizard
to wizard. You saw Griphook's face when the tigrassed under his eyes. He
disapproves. | believe he thinks, as do the fg#ro€his kind, that it ought to have been
returned to the goblins once the original purchased. They consider our habit of
keeping goblin-made objects, passing them from ndiz@® wizard without further
payment, little more than theff.”

Thus, according to Bill, goblins believe that timelividual creator of a tangible artistic object
maintains an ongoing property interest in that abje

An earlier passage in the story presages this shsmo of goblin views, in an exchange
involving a beautiful tiara owned by Bill's Aunt Miel:

Fleur [Bill's wife] drew out a worn velvet case, wh she opened to show the
wandmaker. The tiara sat glittering and twinklimgthe light from the low-hanging
lamp.

“Moonstones and diamonds,” said Griphook, who hdted into the room without
Harry noticing. “Made by goblins, | think?”

“And paid for by wizards,” said Bill quietly, anti¢ goblin shot him a look that was
both furtive and challengint.

Griphook thus appears to covet the return of tbislig-made tiara, in addition to the sword, and
Bill responds by asserting his wizard family’s ofatio it.

However, Griphook’s actual words and actions do ergtrely support this view of goblin
beliefs, instead suggesting what would seem to §enzewhat different conception. Griphook’s
words and actions pertain only to the rights oflgmbas a race (or cultural group) to artistic
works created by earlier goblin artisans. The tman artistic objects at issue, the sword and the
tiara, are both at least several centuries®ol@riphook makes no reference to knowing the
particular creator of either piece, or being dededrfrom any such creator; rather, he makes his
claim on behalf of the goblins as a group. Fomapla, regarding the sword, he says he wants it

®|d. at 516.
®1d.

"1d. at 517.
81d. at 512.

9 Seeid. at 505-06 (discussing the acquisition of the svimyr@odric Gryffindor, who had lived “over a thonskyears
ago,” J.K.RowLING, HARRY POTTER AND THE CHAMBER OF SECRETS 150 (1998) [hereinafter AMBER OF SECRETY);
id. at 141 (according to Bill's Aunt Muriel, the tiahas “been in my family for centuries.”).
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back because, “It is a lost treasure, a mastergiegeblinwork! It belongs with the goblingf’
Thus, he is not espousing precisely the continugigtionship to the artistic object that Bill
ascribes to the goblins, but rather a right to hemportant cultural artifacts returned to the
descendants of their creators as a cultural grdeyrthermore, Bill's assertion of what goblins
believe implies a somewhat more economic motivahat what they seem to desire is a new
payment made to the goblins for each subsequerdféia In contrast, Griphook seems to desire
return of the object itself, because of its impoctas a cultural artifact.

Because the only artifacts explicitly discussedlzo#h ancient, the book provides no direct
evidence of Griphook’s views regarding more readjects of goblin craftsmanship. Given this
gap in knowledge, the two pronouncements are noégsarily inconsistent, and they may be
reconcilable. For example, goblins might view atipalar object as belonging to the individual
creator for his or héf lifetime (and perhaps some extended time themafter the economic
benefit of that creator, and then falling into pEsson of the goblins as a group, because of its
continuing importance as a cultural artifact. hy&ase, the two views have somewhat different
parallels in Muggle law, and | will discuss thenpagately where relevart.

Parallelsto Ownership under Muggle Law
Tangible Property Law

This view of property ownership that asserts anoamg ownership right in an object sold to
another seems least like Muggle law when consideréerms of the rules of ownership interests
in tangible property. In general, we Muggles expede able to do as we wish with objects we
purchase, including reselling them or otherwisespasthem on as we see ffit. Actually, under
Muggle law, the maker of an objecbuld fashion the relationship to that object that Bill
describes, by granting the purchaser a life estatine object, with the maker retaining the

101d. at 506.

1 Although to the best of my recollection no femgtblins are mentioned in any of the Harry Potteokiso | will
assume that they exist.

12 An additional complication arises from the nataf¢he sword as a magical object, not merely aistarone. In the
Wizarding world, magical objects have, to varyiregekes, at least a limited control over who can aneh use them.
For example, magic wands behave differently dependin who they view as their true owner, and hoeirtburrent
holder obtained them.See, e.g.DEATHLY HALLOwWS, supranote 1, at 494 (“The wand chooses the wizardid sa
Ollivander. ‘That much has always been clear ts¢hof us who have studied wandlore. . . . Subtis lgovern wand
ownership, but the conquered wand will usually besdwill to its new master.”). In an earlier bqaothe sword of
Gryffindor magically presented itself to Harry irsliime of need.SeeCHAMBER OF SECRETS supranote 9, at 319-20,
333-34. Indeed, Harry's friend, Hermione Grangeses this earlier event as an argument supportiagyld
ownership interest in the sword, but she is infairtteat “[aJccording to reliable historical sourcélse sword may
present itself to any worthy Gryffindor [House meaard DeaTHLY HALLOWS, supranote 1, at 129. It has thus been
suggested that the rule of ownership in the wizaydiorld might be “in a magical system the abititymanifest an
object is prima facie evidence of rightful ownepshi Reply Posting of Eric j to Asymmetrical Infoation Blog,
http://www.janegalt.net/archives/009921.php#131@808y 26, 2007 9:22 AM).But seeReply Posting of Mike S. to
Asymmetrical Information Blog, http://www.janegalket/archives/009921.php#131322 (July 26, 2007 1R1d3 (“In

a system with controlled teleportation and sapsem-sapient magical artifacts of varying motivatio ., | don’t
think a standard like that would be very practigalResolving the ownership interests of such-deliermining objects
raises some complex questions. Does the origimakplose his or her rights if the object chooseswa master? Or
does the original owner retain those rights, amdvifzard receiving the object’s allegiance get anlymited right of
use, somewhat analogous to an easement? BecauggeMibjects do not exhibit this property, and Meggw
therefore does not take it into account, | will egplore this idea further.

13 Such free alienability of objects via sale is mmg value of our legal system—hence the classitestent that
restraints on alienation are “disfavoredSee, e.g.Bank of Am., N.A. v. Moglia330 F.3d 942, 947 (7th Cir. 2003)
(Posner, J.) (“[R]estraint[s] on alienation’[ Janeditionally disfavored.”); RSTATEMENT (SECOND) OF PROPERTY 143
(1983) (“Much of modern [real] property law operaten the assumption that freedom to alienate prppeterests
which one may own is essential to the welfare ofegg.”).
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reversion* In this situation, the maker would retain an orgh® interest in the object while, at
the time of the grant, surrendering possessiohd@tirchaser as the holder of the life estate. The
maker would then be entitled to recover possessidhe object upon the death of the life tenant.
However, such a relationship in an artistic objeould only be created by explicit agreement of
the parties. In contrast, Bill's statement suggeéisat goblins would automatically apply such a
rule toall transactions involving goblin-made objetts.

Intellectual Property Law

While fitting the goblin perspective into tangibjeroperty law is rather difficult, the
intellectual property laws contain some closer |ilsa One such parallel may be found in
copyright law, under which some of the creatorgts serve to limit the rights of the owner of a
work. For example, the owner of a painting or ptiule has the right to display it in his or her
home or other fixed location, or to reseltt.However, that owner does not have the right to
make and sell copies of the work or to transmitithage of the work over the television waves
or the Internet, because the right to make andsselh copies and make such transmissions
belongs to the holder of the copyright in the w{pkesumably, but not necessarily, the creator),
rather than to the purchasér. Similar limits on copying and transmission appty other
protected works. Thus, even after a work leavesattist's hands, he or she retains a degree of
control over its subsequent use.

Another interesting parallel is found in Sectior829 the Copyright Act, which provides that
the creator of a work who has assigned the copliigthat work to another may terminate that
assignment “at any time during a period of five rgelaeginning at the end of thirty-five years
from the date of execution of the grafitand thus regain control of the rights in that woiko
emphasize the importance of this ongoing right,stia¢ute makes it inalienable: “Termination of
the grant may be effected notwithstanding any agee to the contrary, including an agreement
to make a will or to make any future grafit. Thus, even if the artist has explicitly agreet! tao
exercise the statutory right to terminate the ass@nt of copyright after thirty-five years, that
agreement will not be enforced and the artist bellable to effect the termination. Although the
purpose of these termination rights is largely emic—they are intended to “better insure that
authors and their families are able to reap agartion of the benefits of the author’s creative
efforts™—they still reflect a belief that a creator retasmsne connection to an artistic work even
after it has passed out of his or her hands.

14 SeeTHoMAS F. BERGIN & PAUL G. HASKELL, PREFACE TOESTATES INLAND AND FUTURE INTERESTS34 (1984) (“The
estate for life . . . is just about what its nammplies—an estate the duration of which is measbyed human life.”);
id. at 56 (“When the owner of an estate transfersseleestate [such as a life estate], the futueeeetite owner keeps
is called aeversion”).

!5 The exact wording of the excerpt raises the isterg question of whether the goblin view of owmépsapplies to
all transactions involving goblin artifacts, or onlyose between goblins and non-goblins. In otherdgjowhat
happens when a goblin sells an artistic objectntalger goblin? Is that goblin free to pass it orother goblins, or
does the same limitation on resales apply? Anesgetions to outsiders disfavored as against gghlblic policy?
Exploration of these questions is beyond the scopleis essay.

6 See17 U.S.C. § 109(c) (“[T]he owner of a particulapy lawfully made under this title . . . is entitjavithout the
authority of the copyright owner, to display thapyg [of the work] publicly . . . to viewers preseaitthe place where
the copy is located.”)d. § 109(a) (“[T]he owner of a particular copy .lawfully made under this title . . . is entitled,
without the authority of the copyright owner, tdl & otherwise dispose of the possession of thpyc . . .").

7 Sedd. § 106(1), (3), (5).
81d. § 203(a)(3).
91d. § 203(a)(5).

20 ROBERT P. MERGES PETERS. MENELL & MARK A. LEMLEY, INTELLECTUAL PROPERTY IN THENEW TECHNOLOGICAL
AGE 472 (rev. 4th ed. 2007) (further noting that “Cagsg was concerned that authors had ‘unequal barggiower’
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However, there is at least one very important miiston between the regimes of intellectual
property rights, as exemplified by this copyrightaeple, and tangible property rights.
Copyright law is concerned only with rights in theistic designof the object, and not with the
right to thephysical possessionf the tangible object embodying that design (legthe latter to
the realm of tangible property la). Thus, when an artist sells a painting or a soulatstatue,
the tangible object passes into the possessidmegiurchaser, while the copyright in the painting
or statue remains with the artist or sculgfoiThe purchaser is then generally free to do what h
or she wishes with the specific piece of art pusedd® However, because the author retains the
copyright, only he or she is entitled to reprodtive work, or transmit it, or prepare derivative
works based on ! In contrast, goblins are specifically concernéithwwnership of the tangible
object itself, not merely of the rights in its dgsi

Another difficulty relates to the example of thebfjo-made sword: Is it eligible for
protection under copyright law at all? The Coplgtigct specifically excludes from its coverage
“useful articles,® which would seem to include a sword. However,désign for a useful article
may be copyrightable “if, and only the extent tlgitch design incorporates pictorial, graphic, or
sculptural features that can be identified sephrafeom, and are capable of existing
independently of, the utilitarian aspects of thicks.”* Thus, if the design of the sword can be
separated from its utilitarian purpose, it might bepyrightable. Given that swords are
fundamentally utilitarian to begin with, and thaetprimary value of goblin swords resides in
their unique practical propertiéscopyright protection seems unlikely. In any eyeapyright
law would almost certainly cover the goblin-madsrai that Griphook also covéfsand so the
essential point holds: Copyright law, in at leasine cases, recognizes a creator's ongoing
interest in a creative work.

in negotiating rights with publishers and marketeesulting in part from the impossibility of deteining a work’s
value until it has been exploited.” (quoting HIREP. No. 94-1476, at 124 (1976&s reprinted atl976 U.S.C.C.A.N.
5659, 5740)).

2L gection 202. Owner ship of copyright asdistinct from ownership of material object

Ownership of a copyright, or of any of the exclesights under a copyright, is distinct from owrigpsof
any material object in which the work is embodiddansfer of ownership of any material object, uibhg
the copy or phonorecord in which the work is fifsted, does not of itself convey any rights in the
copyrighted work embodied in the object; nor, ia #bsence of an agreement, does transfer of oviperfsh
a copyright or of any exclusive rights under a caght convey property rights in any material object

17 U.S.C. § 202.
22 Unless, of course, the copyright has also beasfeared via contract.

% Subject to the limitations of the artist's copyrign the work, as discussedpra and of the artist’s moral rights in
the work, as discusséafra.

2417 U.S.C. §106(1), (2), (5). As noted abovehalgh the copyright holder retains the displaytrighthe workid.
§ 106(5), the purchaser of the work is permitteddisplay that copy publicly . . . to viewers presat the place where
the copy is located;jd. § 109(c).

% gection 101 of the Act defines “[plictorial, gragdl, and sculptural works” to include “works oftiatic
craftsmanship insofar as their fotmt not their mechanical or utilitarian aspedase concerned.” 17 U.S.C. § 101
(emphasis added). It goes on to define “usefitlattas “an article having an intrinsic utilitaridunction that is not
merely to portray the appearance of the articl® @onvey information.”ld.

%d.; see alsdBrandir Int’l, Inc. v. Cascade Pac. Lumber Co.4 #32d 1142 (2d Cir. 1987) (exploring the “physical
separability” and “conceptual separability” analyder determining the copyrightability of desigrpasts of useful
articles).

27 SeeDEATHLY HAaLLows, supranote 1, at 303-04 (discussing the special powkgsidin swords).
*8|d. at 512, 517.

29 Others have connected this goblin view of propestgopyright law, albeit with different intent.e@ral bloggers
have compared this goblin view with that of the &ding Industry Association of America (RIAA) anidet Motion
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One other potential point of divergence betweenligsbviews and intellectual (and
tangible) property law merits discussion. Gengrgfleaking, the rights discussed are personal to
the creator of the work of aft. However, as noted above, one reading of the gobéw of
property is that it is not so limited: Griphook &aps to be asserting an ownership interest on
behalf of all goblins for any object of goblin ang While such an argument lacks a strong basis
in current intellectual property law, it is actyafiot unlike the assertions that various ethnic and
national groups make on behalf of their culturaébearers. This conception of a “cultural right”
belonging to a group is discussed more fully betbw.

Moral Rights Law

An even stronger recognition of the ongoing intetkat the creator retains in a sold artistic
object is found in the realm of moral righfs.In contrast to copyright law, which is directed
primarily toward protecting the economic interestghe creator, moral rights law is concerned

Picture Association of America (MPAA) regarding ithd rights management (DRM) of music recordingSee
Punditry by the Pint, Goblins and IP, http://pimlit.com/?p=163 (August 2, 2007) (“That strikes asethe approach
taken by the RIAA and MPAA toward copyrights .”); One Floridian's Blatherings, Of Goblins and MR
http://onefloridiansblatherings.blogspot.com/2007¢0-goblins-and-drm.html  (July 25, 2007) (“Wow! Blms
invented digital rights management (DRM) and rum RHIAA! Who knew?"); Posting of Devanshu Mehta twmehce
Addiction Blog, Harry Potter and the Goblin's Pdrm Copyright, http://www.scienceaddiction.com/20I¥/25/
harry-potter-and-the-goblins-perpetual-copyrigdly 25th, 2007 9:42 pm) (“These goblins sound like friendly
neighborhood MPAA/RIAA lawyers!”); Stefan Hayden,atdy Potter 7's Goblin DRM, http://www.stefanhayden
.com/blog/category/books/ (July 23, 2007) (“Thiplexation of how goblins feel about their work sstzally word
for word how the RIAA and MPAA looks at the workseyy own.”); Reply Posting of Brian to Asymmetrical
Information Blog, http://www.janegalt.net/archive89921.php#131285 (July 25, 2007 10:28 pm) (“[Guk]l view
personal property closer to the way our societysdimgellectual property. (Minus the limited termdathe ability to
sell the underlying rights.) So, the way the RIAA or Disney views intellectymoperty?” (quoting a prior post)).
Others have faulted the analog$eeReply Posting of Kevin to Technology LiberationoRt, The Goblin Industry
Association of America, http://www.techliberatioone/archives/042632.php August (3, 2007 3:16 PMh€Bwords,
etc. that goblins make are rivalrous. In fact, thasons for including this characterization wa$ bwh Harry and a
goblin wanted a sword. As you know, IP is easilyoged/used by multiple people.”); Posting of jfplomrm to
Reddit.com, http://reddit.com/info/29i3x/commentduly 25, 2007) (response to Harry Potter and th®liGe
Perpetual Copyright, stating “No, it's not like tReAA and MPAA. Geez, not every IP issue has to edmack to
that.”); Posting of sblinn to Reddit.com, http:idit.com/info/29i3x/comments (July 26, 2007) (rasg® to Harry
Potter and the Goblin’s Perpetual Copyright, statifhis isn’t even an IP issue, it's a ‘real’ propeissue, that of the
transferability of real property from one persoratwther”); Reply Posting of Mike S. to Asymmettitg#ormation
Blog, http://www.janegalt.net/archives/009921.pHp#EA93 (July 25, 2007 11:36 pm) (“Oh, the RIAA bedsvery
muchin the ability of creators to sell the underlyinghts.”). Still others have seen this passagei@nfibllow-up as
Rowling's supportfor the RIAA. SeeReply Posting of JGiles to Science Addiction Bliogp://www.scienceaddiction.
com/2007/07/25/harry-potter-and-the-goblins-pergletopyright/ (July 26, 2007 at 4:54 am) (“Now tayscussing
how she’s done a bit of apologism for the bad doythe series later, that's the real meat of it \@’s not a bad guy
really, it wasn't his fault!” It's interesting weltiing Rowling as she indoctrinates a whole gerawaf kids. Pretty
transparent if you're looking for it.”).

% They may also in some cases be heritable or deeisy the creatorSee, e.g.17 U.S.C. § 203(a)(2) (describing the
passage of the termination right).

%1 Seeinfra notes 69-90 and accompanying text. This goblawvof societal ownership may also fit into a retate
modern critique of intellectual property law genlgrawhich asserts that “all creations are largéhe result of
communal forces,” and thus attributing them toipatar individuals is an incoherent and impropeereise. MRGES
ET AL., supra note 20, at 10 (citingHE CONSTRUCTION OFAUTHORSHIF TEXTUAL APPROPRIATION INLAW AND
LITERATURE (Martha Woodmansee & Peter Jaszi, eds., 1994fr REetszi,Toward a Theory of Copyright: The
Metamorphoses of “Authorship 1991 Duke L.J. 455; James Boylé Theory of Law and Information: Copyright,
Spleens, Blackmail and Insider Tradji@p GwL. L. Rev. 1413 (1992)).

%2 One blog poster has also recognized this analogfiee Posting of jfpbookworm to Reddit.com,
http://reddit.com/info/29i3x/comments (July 25, ZQ)Qresponse to Harry Potter and the Goblin’s Regbe€Copyright,
stating “It's more like an extreme version of tl&i{opean?) conception of moral rights.”).
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with protecting the “personality” of the arti§t. Some of these moral rights are, like copyrights,
limited to artistic rights and not the artistic et itself, but others extend to at least a limited
control over that tangible object.

Moral rights find their roots in the continentalr&pean tradition. The leading country in the
development of moral rights is Franteyhere the concept originated and is known as dheit'
moral,” a phrase with no literal English translatibut *[s]piritual,” ‘non-economic’ and
‘personal’ [right Jconvey something of the intendmeaning.® Moral rights are an incarnation
of the idea that artistic works are embodimentthefartist’'s personality, and as such are worthy
of protection against appropriation or distortion @thers®® As such, they are often deemed
inalienable and unwaivabfé. Furthermore, “[ijn some countries moral rights arerpetual,
lasting at least theoretically forevef.”

Such conceptions are largely alien to the tradstiohthe common law countries such as the
United States, and thus moral rights are relatate-tomers to these countriés.Indeed, its
reluctance to acknowledge these moral rights washmy years a major reason that the United
States refused to join the Berne Convention, tivagy international copyright treaty, which has
as one of its provisions a requirement that menmadions recognize certain moral rights in
copyrighted work$? The United States finally acquiesced and joirrediBerne Convention in

33 SeeMERGES ET AL, supranote 20, at 519.

34 SeeAmy L. Landers,The Current State of Moral Rights Protection fostl Artists in the United State$5
HAsTINGS ComMm. & ENT. L.J. 165, 169 (1992)see alsoSusan P. LiemertJnderstanding Artists’ Moral Rights: A
Primer, 7 B.U.PuB. INT. L.J. 41, 41 (1998).

35 SAam RICKETSON, THE BERNE CONVENTION FOR THE PROTECTION OFLITERARY AND ARTISTIC WORKS 456 (1987),
quoted inLanderssupranote 34, at 166 n.4ge alsd.iemer,supranote 34, at 41-42 (“The French, the acknowledged
leaders in this area of the law, generally calkéhelroits morals,” which loosely translates asrahoights.” (footnote
omitted)).

% Historically, European nations created the conhasfpmoral rights to protect works of the mind by

recognizing that a work embodies an author’s pexitgn Moral rights protect this right of persoitalby
protecting the artist’'s work, which is seen as &manation or manifestation of [the artist's] pesdiiy, as
his ‘spiritual child.” ... [T]he artist has adelly protectible §ic] interest if that work is distorted or
misrepresented by another.

Landerssupranote 34, at 169 (quoting@keTson, supranote 35, at 456).

The unique relationship between an artist, thetime@rocess, and the resultant art makes an artistually
vulnerable to certain personal harms. The artrést @roduces is, in a sense, an extension oklferghe
artists’ connection to her art is much more persand simply qualitatively different from the rdtaiship of
most other people to other objects and activities.

Liemer,supranote 34, at 43 (footnote omitted).
37 Liemer,supranote 34, at 44 (“In some countries, an artist cammive moral rights.”).
38d. at 45 (footnote omitted) (further noting that Hipractical terms, they probably last as long asatth does”).

3% SeeMERGES ET AL, supranote 20, at 51%ee also, e.gCyrill P. Rigamonti,The Conceptual Transformation of
Moral Rights 55 Av. J.Comp. L. 67, 67 (2007) (“It has long been a basic terietomparative copyright theory that
American and European copyright systems differ grilyin their attitudes towards the protectionnodral rights of
authors, evidenced by the striking discrepancy betwthe rights traditionally granted to authorsaurttie copyright
statutes of most common law jurisdictions and thets granted to them under the copyright statatesany civil law
countries.”); Leimersupranote 34, at 42 (“Those schooled in the UnitedeStabay find moral rights to be quite a
foreign concept.”). Elliott C. AldermaResale Royalties in the United States for Fine dlidutists: An Alien Concept
40 J.CoPYRIGHT SoC'Y U.S.A. 265, 267 (1992) (“The resale royalty [onpetyf moral right, discussenfra] . . . is a
foreign concept born of different social and leggdtems, and is antithetical to the Anglo-Ameritadlition of free
alienability of property.”).

“0Berne Convention for the Protection of Literarglatistic Works, Paris Act of July 24, 1971 (asearded on Sept.
28, 1979), art. ®(1), S. Treaty Doc. No. 99-27, 828 U.N.T.S. 22Irdimafter Berne Convention].
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1988, but even then, it did not enact any new languing instead that an existing patchwork of
laws in the Copyright and Lanham (Trademark) Acts sufficient to meet the requirements of
the Convention. In 1990, however, Congress finglly moral rights on a firmer footing by
enacting the Visual Artists Rights Act (VARA),which explicitly recognized limited moral
rights for “works of visual art® In addition to this limited federal moral rightsgime, many
stateég recognize stronger forms of moral rightsh w@alifornia being especially active in this
area.

The basic moral rights, as required by the Bernev€otion and recognized in § 106A of the
Copyright Act, are the rights of attribution andeigrity** Article 6”5(1) of the Berne Convention
provides:

Independently of the author’'s economic rights, awén after the transfer of the said
rights, the author shall have the right to clairthatship of the work and to object to any
distortion, mutilation or other modification of, other derogatory action in relation to,
the said work, which would be prejudicial to hisxbo or reputatiorf?

Section 106A of the Copyright Act implements thi®wsion by providing protection for these
two basic moral rights. However, it is limited“t@orks of visual art,” defined in § 101 as:

a painting, drawing, print, [still photographic ige produced for exhibition purposes
only,] or sculpture, existing in a single copy,arimited edition of 200 copies or fewer
that are signed and consecutively numbered by utteog or, in the case of a sculpture,
in multiple cast, carved, or fabricated sculptusé200 or fewer that are consecutively
numbered by the author and bear the signaturener atentifying mark of the authdt.

The definition goes on to exclude “any poster, nglpbe, chart, technical drawing, diagram,
model, applied art, motion picture or other audioal work, book, magazine, newspaper,
periodical, data base, electronic information s=yvielectronic publication, or similar
publication,” as well as “any work not subject tipgright protection under this titlé”

Right of Attribution

The right of attribution is the artist’s right t@e all his or her works and only his or her
works attributed to him or her: “the author of arlwof visual art—(1) shall have the right—(A)
to claim authorship of that work, and (B) to prevtre use of his or her name as the author of
any work of visual art which he or she did not tee& As a corollary of this right, the author
also has the right “to prevent the use of his orrf@ame as the author of the work of visual art in
the event of a distortion, mutilation, or other nficdtion of the work which would be prejudicial

“l visual Artists Rights Act of 1990, Pub. L. No. 16%0, 104 Stat. 5089, 5128-33 (1990) (codified ¢atered
sections of 17 U.S.C.).

4217 U.S.C. § 106A.
43 Seel anderssupranote 34, at 181, 183.

“ Two other rights are generally added to this disbasic rights, the right to control disclosuredahe right of
withdrawal. SeelLanders,supranote 34, at 170; Roberta Rosenthal Kw@lypyright and the Moral Right: Is an
American Marriage Possible38 Vanp. L. Rev. 1, 5 (1985).

5 Berne Convention art”§1).
“17U.S.C. § 101

“71d. Thus, as discussetipra if the goblin sword is not protectable under aight law, it would not be entitled to
federal moral rights protection, although the tiikely would likely qualify as a work of visual ain the form of a
sculpture.

“81d. § 106A(a)(1).
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to his or her honor or reputatioff.” Although Deathly Hallowsdiscusses no parallel right

directly, Griphook’s attitude would certainly suggehat the goblins would insist that goblin-
made objects be attributed to them, and that thmyldvobject to non-goblin-made objects being
attributed to them.

Right of Integrity
The right of integrity is more directly parallel the goblin conception of a continuing
ownership interest in a tangible artistic objednder the U.S. statute, the artist has the right

(A) to prevent any intentional distortion, mutitati or other modification of that work
[of visual art] which would be prejudicial to hig der honor or reputation, and any
intentional distortion, mutilation, or modificatiasf that work is a violation of that right,
and

(B) to prevent any destruction of a work of recagui stature, and any intentional or
grossly negligent destruction of that work is aation of that right?

The right of integrity thus grants the author soooatrol over the tangible artistic object
itself, even after it has been sold to anofheFhe control is limited to prevention of certaypés
of “distortion, mutilation, or modification” and ‘&btruction” (with the last applicable only to “a
work of recognized stature”), and thus it is mucsaker than the goblin right of return of the
work upon the death of the purchaser (althoughssipte remedy for threatened destruction is
return of the work to the author). However, thghtiof integrity is again consistent with the
goblin notion that a creator, by virtue of the attreation, maintains a linkage to and a degree of
control over the created work, regardless of in sehbands the tangible work itself currently
resides.

Droit de Suite

One final moral right that deserves mention is‘th@it de suite,” also known as the resale
royalty; indeed, this right perhaps comes the slbgethe goblin conception of property (at least
the individualized version as described by Bilursuant to the droit de suite, an artist is editl
to a portion of the proceeds any time his or hee firt work is resoltf. These resale royalties are

“91d. § 106A(a)(2). Violations of VARA are treated agpygright infringements, and therefore evoke the esam
remedies.Seel7 U.S.C. § 501(a) (“For purposes of this chafierCopyright Infringement and Remedies] . . . , any
reference to copyright shall be deemed to inclhéerights conferred by section 106A(a).”). Théhtigf attribution is
generally enforced by injunction, requiring theefefant either to associate or disassociate that’saimiame with the
work, as appropriate under the circumstances. ekample, inWojnarowicz v. American Family Ass'™5 F. Supp.
130 (S.D.N.Y. 1990), the court applied the New Ysrrtists’ Authorship Rights Act, which has proxas similar to
VARA, and concluded that presenting only unrepregemre fragments of an artist's work in a pamplgegsented the
work in an “altered, defaced, mutilated or modiffedm.” Seeid. at 134-41. As a remedy, the court awarded: (1) an
injunction prohibiting distribution of the pamphieta way that suggested that the fragments repiedé¢he whole of
the work; (2) an injunction requiring a “correctigemmunication” to “disattribute” the pamphlet frdire artist; and
(3) damages, limited to nominal damages of $1 kexdbe artist had not shown the amount of damagdaisto
reputation. Seeid. at 148-49.

17 U.S.C. § 106A(a)(3).

®1 Like the right of attribution, the right of intétyr is generally enforced by an injunction agaidsstruction or
damage. SeeCarter v. Helmsley-Spear, Inc., 861 F. Supp. 3BDN.Y. 1994) (enjoining defendants from “(1)
distorting, mutilating, or modifying plaintiffs’ amork . . . ; (2) destroying this art work; and(&) removing this art
work, or any portion thereof’yev'd on other grounds71 F.3d 77 (2d Cir. 1995). If the work has aliyeheen harmed
or destroyed, the artist may be entitled to coltizhages.SeeMartin v. City of Indianapolis, 4 F. Supp. 2d 8@3,1-
13 (S.D. Ind. 1998) (awarding artist statutory dgesaof $20,000 for city's destruction of artist'snk of recognized
stature, as well as costs and attorney’s fedf, 192 F.3d 608 (7th Cir. 1999).

52 SeeMERGES ET AL, supranote 20, at 933.
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typically limited to works of fine art sold for abe a threshold price, and they can be based on
the entire resale price or on only the increaselne>® This right is again strongly rooted in the
continental European traditithand has had difficulty gaining traction in the coom law
countries. Different rationales have been preskfaethe right, including the assertions that the
right to profit from resales gives artists an imed incentive to produce works of fine Brt;
creators of works of fine art are at a disadvantagapared to authors and composers, who can
profit by selling many copies of their work&fine artists enhance their reputations, and hémee
value of their existing works, by producing lateorks, and they are therefore entitled to
compensation for this increase in valiland allowing the purchaser to reap all the benéfihe
increased value of the work is a form of unjustidmment that comes at the expense of the
original artist>®

In the United States, only California has fully @gnized such a right, in the form of the
Resale Royalty Act. The California Resale Royalty Act applies to veodf “fine art,” defined
to be “an original painting, sculpture, or drawing,an original work of art in glas§” Under the
Act, “[wlhenever a work of fine art is sold . . the seller or the seller’'s agent shall pay to the

%3 SeeChannah FarbeAdvancing the Arts Community in New Mexico throMgital Rights and Droit de Suite: The
International Impetus and Implications of Preemptinalysis 36 N.M.L. Rev. 720 (2006) (“German artists are given
one-fourth of the difference between the presedtior selling price, as opposed to a set pergentd the resale
price, as in France.” (footnote omitted)); Aldermsupranote 39, at 279.

54 SeeAlderman,supra note 39, at 276 (“This [droit de suite] concep$ feasily within the European natural law
systems.”). The European Union has issued a dieeatquiring that all its member countries recagnsuch a right.
Council Directive 2001/84, 2001 O.J. (L 272) 32-®éilable athttp://eur-lex.europa.eu/LexUriServ/LexUriServ.do?
uri=CELEX:32001L0084:EN:NOT [hereinafter E.U. Drdé Suite Directive].

%5 SeeAlderman,supranote 39, at 268 (“Since it has been argued thaksvof fine art are exploited with each sale,
whether or not there is a profit, resale royaltiest on the desire to encourage artistic produdiiprguaranteeing
creators compensation, as with other economic gigtffootnote omitted))jd. at 272-73 (“One can argue that the
potential for increased remuneration is a potesgrtive for further creation.”).

% Sedd. at 273-74 (“Authors and composers receive royaliieough reproduction and performance rights liatha
copies of their works that are exploited. Visudikss, on the other hand, are paid only for thgainsale of their works
and have commercially insignificant reproductioghts. And unfortunately, they lose their most raerative right—
that of public display—once they sell their creatid (footnote omitted))see alsoid. at 269-70 (attributing this
rationale to French law).

5" Seeid. at 270 (“The artist’s royalty in Germany is preedson the belief that the increased value of atioreavas

always latent in it, and that increases in indigiduorks are also due to the artist’s continuindybof work. Thus, the
increase in value in a particular work over timavisat the artist should have received originallytists are exploited,
in this view, because a work’s true value is natlized until many years after its original saled amthout resale
royalties the creators do not share in any appienia (footnotes omitted)).

%8 Seeid. at 271 (“In Belgium, the contract principles ofadged circumstances and unjust enrichment undédie
royalty right. Based on the continuing relatiopsbetween the artist and those who purchase hik, itas believed
that a subsequent seller should not benefit ugjustdm any increased value in an artist's work. a@yed
circumstances and unjust enrichment presupposedhat increases are not the result of any speatfiwity or ability
of the owner of a work who, therefore, should nendfit at the creator's expense.” (footnote om)jteddlderman is
generally critical of all these views, and opposethe resale rightSee generallyd. See alsd~arber,supranote 53,
at 731 (discussing criticism of California’s drdi¢ suite law (citing 1aHN HENRY MERRYMAN & ALBERT E. ELSEN,
LAw, ETHICS, AND THE VISUAL ARTS 233, 238 (2d ed. 1987))).

9 CaL. Civ. CopE § 986 (West ). Puerto Rico also recognizes iblstr SeeFarber,supranote 53, at 731 (citing 31
P.R.Laws ANN. § 1401). Georgia also recognizes a limited fofrthe right in art purchased by the state, ifright is
provided for by contractSeeGa. Cope ANN. § 8-5-7(a)(3) (providing that the artist retait{gf provided by written
contract, the right to receive a specified peragmiaf the proceeds if the work of art is subsedyeaald by the state to
a third party other than as part of the sale obili&ding in which the work of art is located”).

89 CaL. Civ. CopE § 986(c)(2).
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artist of such work of fine art or to such artisigent 5 percent of the amount of such s&le.”
The right is inalienabfé and persists for the life of the artist, then tiefs] to his or her heirs,
legatees, or personal representative” for an amiditi20 year§® However, it is limited and does
not apply to “the resale of a work of fine art forgross sales price of less than one thousand
dollars ($1,000* or to “resale of the work of fine art for a grosales price less than the
purchase price paid by the sellét.”

The droit de suite thus incorporates many of th¢ufes that Bill attributes to the goblin view
of ownership of works of art. The creator mainsaam ongoing economic interest in the wirk,
as subsequent sales of the work require a dirgeheat to the creatdf. Since goblins “consider
our habit of keeping goblin-made objects, passirgr from wizard to wizard without further
payment, little more than theft”a system that requires payment of a royalty orh eah
transfer fits splendidly with their view of propgifalthough they would probably want more than
California’s 5% royalty).

Cultural Rights

Recently, interest had been growing in a proposdieéative moral right, termed a “cultural
right.” Under the aegis of such a cultural righgtive Americans have demanded the return of
artistic and cultural artifacts residing in U.S.saums, and the Greek government has demanded
that the British government return the “Elgin Ma&djl friezes and statuary taken from the
Parthenon in 180%. In these cases, it is not the actual artisteven necessarily their direct

®11d. § 986(a). The obligation is on the seller or diisher agent to “withhold 5 percent of the amouhthe sale,
locate the artist and pay the artistd. § 986(a)(1).

21d. 8§ 986(a) (“The right of the artist to receive anaaint equal to 5 percent of the amount of such selg be
waived only by a contract in writing providing fan amount in excess of 5 percent of the amouniaif sale.”).

53 1d. § 986(a)(7).
5 1d. § 986(b)(2).

%1d. § 986(b)(4). Note that if the sale price is geedhan the purchase price by less than 5%, ther setually takes
a loss on the transaction.

% SeeAlderman,supranote 39, at 267 (“The resale royalty, or droitsiéte, . . . pos]ilts a continuing remunerative
relationship between a visual artist and his coeatisurviving the sale of the material object enyiugl the
work . .. .");id. at 276 (“This [droit de suite] concept fits easilithin the European natural law systems that reizeg

a continuing relationship between an artist andnuigk, even after sale. Consistent with this vipassession of art is
not like owning a widget: even after a work is sibleemains under the influence of its creatordbfhote omitted)).

57 Although by its terms the Resale Royalty Act agplonly to actual resales (and exchanges for diterart, see
CaL. Civ. CopE § 986(b)(5)), the logic of the Act suggests thathiould apply to any transfer of the property,hsas
via a will, just as tax laws do.

%8 DEATHLY HALLOWS, supranote 1, at 517.

% See, e.g.Anna Kingsbury,Protecting Indigenous Knowledge and Culture througtiigenous Communal Moral
Rights in Copyright Law: Is Australia Leading theay¥, 12 N.Z.Bus. L.Q. 162 (2006); Sarah Hardin¥alue,
Obligation and Cultural Heritage31 Ariz. St. L.J. 291, 293 (1999) [hereinafter Hardir@yltural Heritagd (“The
work that has been done on understanding and yjusgifrepatriation, while addressing the importaohreection
between community and culture, tends to focus enrights of cultural groups or the political valoé cultural
heritage. The advocates of this approach arguetltieadisposition of cultural heritage is an iss$ae culturally
affiliated groups without interference from oth&sMichael J. Reppas IlThe Deflowering of the Parthenon: a Legal
and Moral Analysis on Why the “Elgin Marbles” MuBe Returned to Greec® FORDHAM INTELL. PROP. MEDIA &
ENT. L.J. 911 (1999); Sarah Hardingstifying Repatriation of Native American CultuRdoperty 72 Nb. L.J. 723,
743-73 (1997) [hereinafter Hardinjative American Cultural Properydiscussing possible philosophical bases for
recognizing cultural rights); Patty Gerstenblitthentity and Cultural Property: The Protection ofil@iral Property in
the United States75 B.U.L. Rev. 559 (1995); Marilyn PhelarA Synopsis of the Laws Protecting Our Cultural
Heritage 28 New ENG. L. Rev. 63 (1993) (collecting and summarizing U.S. lawstecting cultural property); John
Moustakas,Group Rights in Cultural Property: Justifying Stritnalienability, 74 GRrNELL L. Rev. 1179 (1989)
(arguing for cultural rights to create “propertyr fgrouphood,” by analogy to Margaret Radin's “pndpefor
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descendants, who are making the claim; insteadgyvargment or activist group is asserting the
claim on behalf of the ethnic or national groupatfich the artists were members. The cultural
right postulates that certain older artifacts awetightly linked to particular cultures that they
should be returned to the current-day members adettcultures, regardless of who owns the
artifact under the traditional laws of tangible peaty. Thus, even if a museum or collector has
an iron-clad claim of ownership in an importanttotdl object, with a chain of legitimate
transfers of titl€° that object should nevertheless be returned to déscendants of the
originating group.

Commentators have proposed various definitionsctdtural property, accompanied by a
similar variety of rationales for its protectioAccording to Professor Patty Gerstenblith,

“cultural property” refers to those objects tha¢ @ine product of a particular group or
community and embody some expression of that geoig@ntity, regardless of whether
the object has achieved some universal recognitiots value beyond that group. . .. To
achieve the purposes of the personality theoryropgrty ownership [adopted in the
article] and to ensure that the group has the appity to define itself autonomously, the
cultural group must provide the definition of itsitaral property’*

She then goes on to identify the grounds for ptotgsuch property:

Once a group designates items of property as allppnoperty, the rights of cultural
groups may be founded on three ideas. First, Isectie identity of the group is bound
up in the object (and similarly, the identity ofetlobject relies on recognition by the
group), the group acquires ownership rights ovext thbject. Second, because the
property is so closely tied to the identity of tp@up, it should be inalienable “because
future generations are unable to consent to tréosacthat threaten their existence as a
group.” Finally, group ownership may also be pisadion a Lockean theory. Cultural
group;2 have rights in their cultural property bessaguch property is the product of the
group:

The most significant international treaty on cudliysroperty, the United Nations Educational,
Scientific and Cultural Organization Conventiontbe Means of Prohibiting and Preventing the
Illicit Import, Export and Transfer of Ownership 6ultural Property (UNESCO Conventiof),

personhood” (citing Margaret Jane Rad®npperty and Personhop®4 StaN. L. ReEv. 957 (1982)); also arguing that
rights based on this theory should be inalienatiit seeHarding,Native American Cultural Propertgupranote 69,
at 750-53 (criticizing Moustakas). Professor Hagdalso cites the Dead Seas Scrolls as anotherpéxarhcultural
property. SeeHarding,Cultural Heritage supranote 69, at 295 & n.13.

"' Such an orderly transfer of title is not typicat the works usually under discussion—the Elgin s in particular
have a rather dicey historySeeJohn Henry MerrymarThinking About the Elgin Marble83 McH. L. Rev. 1881,
1881-84, 1895-1902 (1985) (discussing the histérhe Elgin Marbles and the complexities in deterimy whether
Britain can legitimately claim title to the piecegpryffindor’'s sword is the subject of similar dissions regarding its
rightful ownership. SeeDeATHLY HALLows, supranote 1, at 505-08 (goblins and wizards arguing avieether
Gryffindor commissioned the sword from the goblkimsvhether he simply stole it from them).

"L Gerstenblithsupranote 69, at 569-70.

21d. at 570 (quoting Rosemary J. Coomibag Properties of Culture and the Politics of Pes#eg Identity: Native
Claims in the Cultural Appropriation Controvers§ Can. J.L. & Juris. 249, 263 (1993)). Professor Gerstenblith
concludes her article with a model statute for ¢bmprehensive protection of cultural property ia thnited States.
Seed. at 641-70see alsad. at 673-88 (Appendix A, draft text for a Model $itat for the Treatment and Protection of
Cultural and Archaeological Resources).

3 United Nations Educational, Scientific and Cultu@rganization Convention on the Means of Prohilgitand
Preventing the lllicit Import, Export and Trans@érOwnership of Cultural Property, Nov. 14, 197238J.N.T.S. 231,
234-36,reprinted in 10 I.L.M. 289, 289-90 (1971gvailable athttp://portal.unesco.org/en/ev.php-URL_ID=13039
[hereinafter “UNESCO Convention”]. The history the UNESCO Convention is discussed furtiméra notes 118-
119 and accompanying text.
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states “[flor the purposes of this Convention, tirem ‘cultural property’ means property which,
on religious or secular grounds, is specificallgigeated by each State as being of importance
for archaeology, prehistory, history, literaturet ar science and which belongs to [particular
designated] categorie$?” The designated categories include such thingpesimen collections,
artifacts of historical interest, archaeologicaladiveries, parts of monuments, artistic works and
manuscripts, and archivés.

The Preamble to the UNESCO Convention lays out dbesiderations that justify the
protection of cultural property: “[T]he interchangg cultural property among nations for
scientific, cultural and educational purposes iases the knowledge of the civilization of Man,
enriches the cultural life of all peoples and ingpimutual respect and appreciation among
nations,” and “cultural property constitutes ondlwd basic elements of civilization and national
culture, and that its true value can be appreciately in relation to the fullest possible
information regarding is origin, history and tramiital setting.*® The Preamble then concludes
that “it is incumbent upon every State to protée tultural property existing within its territory
against the dangers of theft, clandestine excavatod illicit export,” and that “to avert these
dangers, it is essential for every State to becommeeasingly alive to the moral obligations to
respect its own cultural heritage and that of atians.”” Article 2 of the Convention goes on to
declare:

The States Parties to this Convention recognizethaaillicit import, export and transfer
of ownership of cultural property is one of the maauses of the impoverishment of the
cultural heritage of the countries of origin of Bugroperty and that international co-
operation constitutes one of the most efficient mseaf protecting each country’s cultural
property against all the dangers resulting thesef

Article 3 contains the primary substantive prouwsaf the Convention: “The import, export or
transfer of ownership of cultural property effectmhtrary to the provisions adopted under this
Convention by the States Parties thereto, shaillibie.” *° The rest of the Convention then goes
on to gopecify the conditions under which the impamtd export of cultural property is legal or
illegal.

Professor John Merryman states the definitionwlayg: “The term [‘cultural property’] refers
to objects that have artistic, ethnographic, arclugcal, or historical value® He goes on to
note “[m]ost nations control cultural property imetinterest of its retention, preservation, study,
enjoyment, and exploitatio?® Professor Merryman takes a different view from simo

" UNESCO Conventiorsupranote 73, art. 1.

5 Sedd.

® Sedd., Preamble.

" Sedd.

1d., art. 2.

1d., art. 3.

80 Sedd., arts. 4-26.

81 Merryman,supranote 70, at 1888.

821d. Professor Merryman explores this notion further:

These interests may reinforce each other: for elgrivfayan sites in Mexico are more likely to begameed

if monumental Mayan sculptures cannot be exportefbrieign markets. There are situations, however, i
which the preservation of cultural objects is altjuandangered by retentive legislation: objectst tivould

be well-housed and preserved abroad are allowetttiriorate in warehouses or inadequately mairdaine
and staffed museums or, often worse, at unproteztetl unexcavated sites at home. In such cases the
retention and preservation interests work agaimst ether.
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commentators in the cultural rights field on whyddrow to protect cultural property. Instead of
a “cultural nationalism” view of the rights, undehich a culture or nation has a group right to
demand the return of its cultural propettyhe favors “cultural internationalism,” under which
cultural property should be protected because iimportant to the cultural identity of all
humankind, not just the group that createl iOn this theory, there is no particular ratiorfale
favoring the originating culture over any othetthex, the important consideration is who is in the
best position to preserve the propérty.

Another view of cultural rights (not necessarilgamsistent with the previous views) is that
they are needed to fill gaps in the coverage dfiticmal copyright and moral rights laws. In
many indigenous cultures, knowledge and creatian vaewed as communal in nature, and
therefore no individual “author” can be identifiegls required for both copyrights and moral
rights®” Further, many indigenous works are not writtemthierwise fixed, again as required by
copyright and moral rights laff. In response, there have been proposals to cvéwe have
been termed “Indigenous Communal Moral Riglifs.Such proposals recognize the communal
nature of these creations and protect them withngonal moral rights.

Although not necessarily in keeping with Bill's astson of what goblins believe, with its
implicitly economic motive in wanting another feaigh for each transfer of the artistic object, this
cultural moral right is perfectly consistent witlhat Griphook is demanding when he says of the
sword, “It is a lost treasure, a masterpiece ofligatork! It belongs with the goblins?® He is
asserting the right in what he sees as an impocidhiral artifact, the sword (and, presumably,
the tiara), on behalf of the goblins as a cultwratacial group, much as the Greek government
demands return of the Elgin Marbles on behalf ef @reek people or Native Americans demand
the return of tribal artifacts on behalf of thé&i Thus, Griphook would appear to be demanding
recognition of the goblins’ cultural rights in théiistorical artifacts.

Are We Becoming Goblins?
The current law of intellectual property, and eveore so the law of moral rights, thus bear
some significant parallels to the goblin view obperty, albeit with some important differences.

Id. at 1888-89 (footnote omitted).
¥ Sedd. at 1911-16.
8 Sedd. at 1916-21.

8 Seeid. He therefore favors a principle of “repose™—atifact should remain where it currently residesesslthere
is a good reason to move iSeeid. at 1911;see alsad. at 1921 (applying cultural internationalism angase to
conclude that the Elgin Marbles should remain iitaB).

8 SeeKingsbury,supranote 69, at 163-64 @assim
% Sedd. at 163.
¥ Sedd. at 163.

8 Seeid. at 168-70 (discussing proposed legislation in Falist that would recognize rights under this name).
Although the author criticizes the Australian légfion for being too limited, she does note that:

Despite the limitations of the draft Bill, Australhas taken an important initiative in pioneerindigenous
Communal Moral Rights. Australia has effectivebgonceptualised moral rights (admittedly in thisited
context), so that they protect not the author bet community. This is a concept far removed from t
original author-centred notion of moral rights iiviclaw systems. It demonstrates the flexibiliby the
moral rights framework, and its ability to deal hwitultural rather than economic harm.

Id. at 171 (footnote omitted)See alsdReppassupranote 69, at 932-34 (arguing that the Greek’s taageoup moral
right of integrity in the Parthenon that requirestddn to return the Elgin Marbles so that the mment may be
properly restored).

9 DEATHLY HALLOWS, supranote 1, at 506.
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These parallels raise the interesting question luéthher we are in the process of eroding away
those differences and moving toward a more “gasiihiview of artistic property.

The overall thrust in the intellectual property arespecially in the area of copyrights and
other artistic rights, has clearly been in the dimn of expanding those rights. The same trend
appears in moral right§;indeed, the United States did not even formaltogmize such rights
until VARA in 1990, and many commentators arguet teeen that Act does not meet the
requirements of the Berne Convention and that theéed States should therefore expand its
recognition of moral rights further, in keeping kvithe continental moral rights traditidh.More
states are creating their own moral rights regiraes, states that already have those regimes are
expanding their scop@. If these trends continue, they are likely to taleever closer to a
goblin-like view of artistic property, where the mb rights of the creator overcome the
traditional property rights of the purchaser.

1 Along with a great many others, | have made tbistbefore. SeeGary Pulsinelli,Freedom to Explore: Using the
Eleventh Amendment to Liberate Researchers frotilityafor Intellectual Property Infringement82 WasH. L. Rev.
275, 357 & n.443 (providing examples, including therease in copyright termig. at 360-63 (discussing copyright
specifically, and citing such example as the additf protection for sound recordings and architedtworks, new
rights in digital sound recordings, and the Digitllennium Copyright Act).

92 SeeRigamonti,supranote 39, at 67 (noting that the article explotesreasons behind “[t]he recent wave of moral
rights legislation in common law countries”); Liemsupranote 34, at 42 (“In the United States, moral sgirte in a
much earlier state of development and are curremttiergoing an important transition. This tramsitmay, in part,
reveal changing cultural values . . . .” (footnotritted)); Farbersupranote 53, at 747 (“As internationalization of the
art world continues and the intellectual propedw lin the United States adapts accordingly, stat@dl rights] law
will continue to develop as well.”). As noted abothe European Union has issued a directive rieguall its
members to adopt the droit de suifeeE.U. Droit de Suite Directivesupranote 54.

[T]he explosive growth of the Internet and onlirevices and technological tools that allow useradwess
and manipulate creative works directly has resultegrowing international pressures on the U.K. #mel
U.S. to move toward greater recognition of, angees for, moral rights, including for musical workn
accordance with these aforementioned internatiagadements, other common law nations, such as @anad
Australia, and New Zealand, have already adopteddar statutory schemes granting moral rights for
creative works, including moral rights for music.

Robert C. Bird & Lucille M. PonteProtecting Moral Rights in the United States anel thnited Kingdom: Challenges
and Opportunities under the U.K.’s New PerformarnRegulations24 B.U.INT'L L.J. 213, 215-16 (2006). It may be
that this forced imposition of the droit de suite @ reluctant Great Britain is behind Rowling’s esition of goblin
property rules. Even in France, the leader inatfea of moral rights, the concept is only a litdere than 100 years
old. SeeLanderssupranote 34, at 169.

% See generally, e.g.anderssupranote 34 (criticizing various sections of VARA @® imited); Elizabeth Dillinger,
Mutilating Picasso: The Case for Amending the Mid\réists Rights Act to Provide Protection of MoiRights after
Death 75 UMKCL. Rev. 897 (2007); Kimberly Y.W. HolstA Case of Bad Credit?: The United States and the
Protection of Moral Rights in Intellectual Propertyaw, 3 BurFr. INTELL. PRor. L.J. 105 (2006); Sarah C. Anderson,
Decontextualization of Musical Works: Should theflioe of Moral Rights Be Extended® FORDHAM INTELL. PROP.
MEeDIA & ENT. L.J. 869 (2006)see alsd-arber supranote 53, at 741 (arguing that “[t]here is a strpogsibility that
Congress may indeed enact a federal resale rdgalty in light of recent harmonization of the rigintthe European
Union).

9 CompareLanderssupranote 34, at 183 & n.124 (identifying eleven statéth moral rights legislation prior to the
enactment of VARA in 1990)ith 6 ALEXANDER LINDEY & MICHAEL LANDAU, LINDEY ON ENTERTAINMENT, PUBL. &
THE ARTS 8 16:103 & n.1 (3d ed. updated August 2007) (if@nt fourteen states—California, Connecticut, Gga,
lllinois, Louisiana, Maine, Massachusetts, Nevadew Jersey, New Mexico, New York, Oregon, Pennsykaand
Rhode Island—with moral rights legislation in 20@rAd Farber,supranote 58, at 731-32 (identifying Montana and
Utah as also having recognized limited moral rightg omitting Illinois, Nevada, and Oregon; alsguang that “New
Mexico should consider expanding its moral riglats ko encompass a broader range of subject mattietoaapply in
contexts other than works of art that are incorgotanto public buildings.”). This number is prdihaless than it
might otherwise have been because VARA includeseamption provision that may have discouraged stfiten
passing their own regimeseel7 U.S.C. § 301(f).
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What would be the implications of a full-fledgedbdjaish rights regime, where the seller is
entitled to the return of the work upon the dedtthe purchaser? One issue with such a regime
would be the scope of the works covered. The aaiimeal moral rights provisions are all
focused on protecting the creative work of a sirgtiest (or at most a small group of artists);
indeed, the VARA definition of “artistic works” spiéically excludes corporate “works for hire”
from its scop€” Thus, a company like Tiffany’s would not be atde@egain possession of one of
its fine necklaces or bracelets upon the deatth@fpurchaser. Instead, the sort of works that
might be included in such a regime would most {ike¢ limited to highly individual pieces of
fine art or craftsmanship—Ilike a particularly figeord or tiara.

Such a regime would certainly raise some intergsttonomic questions. If the purchaser of
a work of art knows that the transaction is moréhmmway of a rental than a traditional purchase
arrangement, then he or she will almost certailybe willing to pay the same price as for an
outright ownership interest. In this sense, suglewa of artistic property rights might actually be
disadvantageous to the artist, as he or she wikive less money up front. In theory, this
disadvantage will be overcome by the right to makesequent sales once the property is
returned from the purchaser. However, such sulesecgales are far from a sure thing—the work
might not change hands during the artist’s lifetimed even if it does, very few works increase
in value or even hold their original value overejnas fashions and taste chaffge.

A goblinish regime would also raise some profouratpcal problems. As long as the artist
is alive at the time of return of the work, themertifying the holder of the right is likely to be
relatively easy! But what if the artist has died in the interimi?the right is perpetudf the
passage of time will make tracking down the origicr@ator, and then his or her successors in
interest, progressively more difficult. And who wd those successors in interest be?
Traditional moral rights are inalienable, in largart due to their fundamental link to the
personality of the creator, but also because makiegn freely assignable would effectively
defeat their purpose—the purchaser of the workd;ad a term of the purchase, demand transfer
of the moral rights as welf. Indeed, the rights afforded by § 203 of the CaghyrAct (providing
for the termination of copyright assignment agresisieare not even devisable—they pass to the
heirs of the artist according to strict rules speblbut in the statut@® Tracking the creator’s
rights through the generations descending fronttbator is likely to prove impossibté-

One way around this difficulty is to make the rigint individual right for the lifetime of the
creator (plus perhaps some limited time longgrand then make it a collective cultural right

*Seel7 U.S.C. § 101.
% Similar arguments have been advanced againstoitede suite.See generally, e.gAldermansupranote 39.

97 Although finding him or her may not be—witness thificulty created by so-called “orphan works,” tke that are
still under copyright but for which the owner okthopyright cannot be found, leaving potential sisgrcertain of their
ability to use the work without liabilitySee generallyJ.S.CoPYRIGHT OFFICE, REPORT ONORPHAN WORKS: A REPORT
OF THEREGISTER OFCOPYRIGHTS (2006),available athttp://www.copyright.gov/orphan/orphan-report-fodf.

% As the goblin right appears to be—as noted ahitesword at issue was at least a thousand yeaiamd the tiara
is of a similar age), but the Griphook assertetlittsill belonged to the goblins.

% They are, however, in some cases waivalfleel7 U.S.C. § 106A(e)(1) (providing for written waivof the rights
granted in that section).

1056617 U.S.C. § 203(a)(2).

%1 |n this sense, a corporate right might actuallymme suited to this goblin property right, as cogions have
ongoing existence unrelated to the Muggles who amthoperate them. On the other hand, corporatilmusdissolve
and disappear with some regularity, which wouldeaven more complex questions about who wouldfgee their
“descendants.”

192 As with the copyright, which extends for the lifethe creator plus 70 years, 17 U.S.C. § 302herGalifornia
resale royalty, which extends for the life of theator plus 20 years,AC. Civ. Cobe 8 986(a)(7).
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thereafter. Griphook’s actual claim on the goldimord would appear to be of this collective
nature—he is asserting the right on behalf of #erof goblins because he is a member of the
race, not because he is himself a descendant afcthal creator. As noted above, such a claim is
consistent with many forms of the proposed culturadral right. In the modern world of
globalism and increased sensitivity to other celurthe recognition of such a right seems
increasingly plausible. Indeed, recognition ofterdl property is perhaps the most rapidly
expanding area of moral rights 1a%.

In fact, recognition of such a moral claim occurredently, albeit by private parties rather
than a governmental body. Yale University recogdithe claim of the Peruvian government to
cultural artistic objects (“silver statues, jewelngusical instruments™) that had been collected
from the Machu Picchu site in Peru and that weem tresiding in Yale’s Peabody Musedfh.
Yale agreed to return the artifacts to Peru fopldi in a new museum to built near the site.
According to the parties’ press release:

Yale will acknowledge Peru’s title to all the exeded objects including the fragments,
bones and specimens from Machu Picchu. Simultahgaua the spirit of collaboration,
Peru will share with Yale rights in the researchemtion, part of which will remain at
Yale as objects of ongoing research. Once the Wusend Research Center is ready for
operation in late 2009, the museum quality objeeilt return to Peru along with a
portion of the research collectid®.

Yale President Richard Levin stated that the amam@mt was a “model for the handling of
cultural artifacts that are important for scholgwstn the one hand and important sources of pride
for the home country. . . . The key breakthroudh;aurse, is that we can at once recognize that
the Peruvians are the owners of this mateffdl.On the other side, Jose Keplan, a representative
for the local government of Machu Picchu who wasaawisor to the Peruvian negotiators,
explicitly invoked the language of cultural righteportedly saying “repatriation of the antiquities
goes beyond the technicalities of who possessgeepyo. . . It boils down the ethical rights of

103 See, e.g.Harding, Cultural Heritage supranote 69, at 296-97 (“There are an increasing nurobexamples of
cooperation between museums and claimants and éeteatiecting and source nations. This cooperasidounded
at least partially on a mutual understanding of skgnificance of certain objects and a sense afatibn to the
integrity of the objects themselves.” (footnotesitted)); Reppassupra note 69, at 64 (“An emerging norm in
contemporary international law, in regards to taenn of Cultural Property to its countries of anigmay be seen
through an analysis of the numerous internatioredties and agreements which expressly deal withsthbject.
These agreements show a trend in the world comgntmitecognize the right of countries of originrépatriate their
Cultural Property which has been taken abroad skabtishing a procedure for and providing a meanaliiich such
property is returned.”); Gerstenblitesupra note 69, at 565 (“[P]Jrotection of our indigenoudtares has become
progressively stronger over the course of thisuggnt. . .”); Phelansupranote 69, at 64 (“[[Jn recent years Congress
and state legislatures have recognized the impmetan identifying and preserving our cultural hegié and have
enacted legislation to initiate and promote sucheadeavor [i.e., to preserve objects and monumehtstistic,
historical, literary, and anthropological intereé$t] See alscCathryn A. Berryman]oward More Universal Protection
of Intangible Cultural Propertyl J.INTELL. PrROP. L. 293 (1994) (proposing further expansion of cultuights in the
realm ofintangiblecultural property).

1% Diane Orson, “Yale Returns Peruvian Antiquitie8forning Edition (NPR radio broadcast Sept. 18, 2007),
available athttp://www.npr.org/templates/story/story.php?skiry1 4495762.

195 The Peruvian government also asserted a moréitraalilegal claim to the property, based on agesgmsigned at
the time the artifacts were excavated. Such clarmescommon in cultural rights cases, including thfathe Elgin

Marbles. However, the rules governing ownershigxifavated artifacts in this older time were rattéd, as are
details of what actually went on so long ago, amthe moral rights claim is often more clear-cut.

1% News Release, Yale University, Joint StatemerthieyGovernment of Peru and Yale University (Segt.2D07),
available athttp://www.yale.edu/opa/newsr/07-09-14-01.all.html

197 Orson,supranote 104.
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the country of origin**® The parties go so far as to propose, “[t]his usi@eding represents a
new model of international cooperation providing tbe collaborative stewardship of cultural
and natural treasuref’® The parties thus recognized the growing impoasfccultural rights,
and the trend toward recognizing the rights ofuraltgroups in their artifacts.

Even earlier, the U.S. Congress recognized their@lltlaims of Native American tribes in
the Native American Graves Protection and Repainiaict (NAGPRA)M°

The Native American Graves Protection and Repanafct (NAGPRA) was enacted
on November 16, 1990, as a way to correct pastestias and guarantee protection for,
the human remains and cultural objects of NativeeAoan tribal culture. The Act
addresses two main objectives: to protect Nativeedecan or Native Hawaiian
ownership rights to items of cultural significartoethem and burial sites on federal and
tribal lands, and to provide for the repatriatidncalturally significant items currently
held by federal agencies and musedths.

NAGPRA provides that “[tjhe ownership or controlgative American cultural items which
are excavated or discovered on Federal or trizaldaafter November 16, 1990, shall be [with
Native American tribes]™* The primary focus of NAGPRA is human remains asdociated
funerary objects, but it also protects “culturaniis” generally, which is defined to also include
“unassociated funerary objects,” “sacred objects)dl “cultural patrimony™® Furthermore,
Federal agencies and museums with collections cdtid American human remains and
associated funerary objects” are required to iramrtheir holdings and, if possible, “identify the
geographical and cultural affiliation of such itéHf. If they are able to identify these affiliations,
the agencies and museums must “upon the requestkobwn lineal descendant of the Native
American or of the tribe or organization . .. edifieusly return such remains and associated
funerary objects™ Thus, the United States has formally recogniadtuial rights for artistic
objects created by Native American tribes, at leaigh respect to such items discovered on
federal lands or held by federal agencies or museiin

108 Id
199 News Releaseupranote 106.

MO pyb. L. No. 101-601, 104 Stat. 3048 (1990) (cedifas amended at 25 U.S.C. §§ 3001-3013, 18 USSLC70);
see generallyHarding, Native American Cultural Propertysupra note 69 (using cultural rights theory to justify
NAGPRA). For a synopsis of all U.S. laws relatinogpreservation of our cultural heritage, includMgGPRA, see
Phelansupranote 69, and Gerstenblitipranote 69, at 586-641.

11 beborah F. Buckman, Annotatioralidity, Construction, and Applicability of Nativemerican Graves Protection
and Repatriation Act (25 U.S.C.A. §8 3001-3013 &4AdU.S.C.A. § 1170)173 A.L.R.FeD. 585 (2001) (citation
omitted).

1225 U.S.C. §3002(a). The statute then provideiemrchy for determining which particular tribegmoup receives
the ownership rightSeed.

13|d. § 3001(3). “Cultural patrimony” is defined to mea

an object having ongoing historical, traditional,caltural importance central to the Native Amenigaoup

or culture itself, rather than property owned byirdividual Native American, and which, therefocannot

be alienated, appropriated, or conveyed by aniddal regardless of whether or not the individisah
member of the Indian tribe or Native Hawaiian oigation and such object shall have been considered
inalienable by such Native American group at theetthe object was separated from such group.

Id. § 3001(3)(D).
141d. § 3003(a).
151d. § 3005(a)(1).

116 Australia and New Zealand, two other common-lawntdes, have also dealt with the issue of theucaltrights of
indigenous peoples, with Australia going so fat@propose the creation of “Indigenous Communal dM&ights.”
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The issue of cultural property has also been addoeat the international level, leading to a
series of accords regarding the treatment of suopepty. The oldest of these treaties is the
Convention for the Protection of Cultural Propertythe Event of Armed Conflict;’ which was
intended to prevent the seizure and/or destruatiormportant monuments and other cultural
property during wartime. This was followed by whigt probably the most significant
international treaty on cultural property, the UNE3 Convention on the Means of Prohibiting
and Preventing the lllicit Import, Export and Tréemsof Ownership of Cultural Property
enacted in 1970. The UNESCO Convention requiremioee nations to ban the export of
cultural property without the authorization of wmuntry of origin. The United States ratified the
UNESCO Convention with the Convention on Culturedgrty Implementation Act in 1983’
which permits the president to enter into bilatexgleements to implement the export restrictions
of the UNESCO Convention.

Other international agreements aim at fosteringriidtional cooperation to protect cultural
rights, using a variety of different (largely hddey) approaches. These include the Convention
Concerning the Protection of the World Cultural avatural HeritagE® and the UNIDROIT
Convention on Stolen or lllegally Exported Cultu@thjects'! More recent attempts include the
Convention on the Protection of the Underwater lﬁIElItHeritagel,22 the Convention for the
Safeguarding of the Intangible Cultural Heritageand the Convention on the Protection and
Promotion of the Diversity of Cultural Expressidfis. Indeed, culture property has become so
significant a part of the international legal lacaise that it now has its own dedicated journal, the
International Journal of Cultural Propert{?

However, broad cultural rights also present sonaetimal difficulties. One such difficulty is
the effect on the future viability of museums. cifitural rights force museums to submit to the

See generallKingsbury,supranote 69 (discusseslipranotes 86-89 & accompanying text). The World leitlal
Property Organization has also worked on the is§weailtural property at the international levekugg a set of draft
guidelines. SeeWorld Intellectual Property Organization [WIPORhtérgovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knoggednd Folklore Draft Provisions on Traditional Cultural
Expressions/Folklore and Traditional Knowledge/IPO/GRTKF/IC/9/4,available at http://www.wipo.int/edocs/
mdocs/tk/en/wipo_grtkf_ic_9/wipo_grtkf_ic_9 4.pdf

117 Convention for the Protection of Cultural Propdrtythe Event of Armed Conflict, May 14, 1954, 24N.T.S.
358, available athttp://portal.unesco.org/en/ev.php-URL_ID=1363I"he convention has an accompanying protocol,
available at http://portal.unesco.org/en/ev.php-URL_ID=15391 hickh was updated in 1999available at
http://portal.unesco.org/en/ev.php-URL_ID=15207heTUnited States is a signatory to the Convention ot to
either protocol.

18 UNESCO Conventiorsupranote 73. The provisions of the UNESCO Conventimmdiscussesupranotes 73-80
and accompanying text.

19pub. L. No. 97-446, § 302, 96 Stat. 2351 (19880lifted at 19 U.S.C. §§ 2601-2613 ()).
120 Nov. 23, 1972, 27 U.S.T. 37, reprinted in 11 I.LA858 (1973).

2L UNIDROIT Convention on Stolen or lllegally ExpatteCultural Objects, June 24, 1998printedin 34 I.L.M.
1322 (1995). The possible application of theseements to the Elgin marbles is discussed in Repppganote 69,
at 959-61. Reppas also argues that “Collectivelythese treaties, in conjunction with otheeinational agreements,
establish a peremptory norm in contemporary intesnal law which cannot be ignored by any counitmgspective of
whether or not they are a party to these agreerfieltsat 962.

22 paris, November 2, 200available athttp://portal.unesco.org/en/ev.php-URL_ID=13520.
123 paris, October 17, 2008yailable athttp://portal.unesco.org/en/ev.php-URL_ID=17716.

124 paris, October 20, 200%vailable at http://portal.unesco.org/en/ev.php-URL_ID=31038A listing of the
international agreements regarding cultural prgpexith links to the text of the agreements themegl may be
fournd at the UNESCO web site, at http://portalamoeorg/en/ev.php-URL_ID=12025&URL_DO=DO_TOPIC&
URL_SECTION=-471.html.

125 Seehttp://www.journals.cambridge. org/action/displaytwal ?jid=JCP.
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demands of governments and ethnic groups for therreof their cultural artifacts, then the
collections of many important museums will be dcadly impoverished® Thus, the ironic
result of an increased recognition of the imporgaotother cultures may be a decreased ability
to learn about those cultures, because the deofitbe museum will close one of the major
cultural educational avenu&s.

Other practical difficulties with broad culturaights also present themselves. If the U.S.
government were to extend the NAGPRA concept tatera similar action for artifacts dug on
private lands or held by private citizens, it wohkve to contend with the argument that such an
action amounts to a taking under the 5th Amendrif@niThat brings up the general issue of
compensation to the current owner—should the cedtademanding return of their artifacts have
to pay some approximation of market value (assursirgh a value could even be theoretically
determined for unique antiquities) to get back ifeens? Or should these cultures have an
absolute right in the object, entitling them tauretwithout payment?

Another important issue is time limits: How old daen object have to get before it becomes
a “cultural artifact”? At what point should thelual right be recognized? Declaring an object
of relatively recent vintage, whose artist is stilve or has only been dead a relatively shoretim
a “cultural artifact” might, in many cases, seemyv@range, unless the object had attained some
sort of special recognition or status in the cd@tuiOn the other hand, for works of indigenous
peoples following ancient methods of craftsmanshigh craft objects might quickly attain the
“cultural artifact” status.

Finally, there is the issue of who then controle tight. The idea of a cultural work
exercised by a cultural group may be acceptabtharcase of indigenous peoples with a strong
cultural identity, such as native American tribds. may also work for a case such as the Greek
government claiming the return of Greek artifackéowever, the concept becomes more elusive
when the creator does not clearly belong to a @4dati group—are there such things as “U.S.
artifacts”?**

While we may be becoming more goblinish in recomigongoing rights in artistic objects,
including allowing the artist to collect a commimsion subsequent resale of the work, practical

126 SeeMerryman,supranote 70, at 1895. According to Professor Merryman

[T]he [Elgin] Marbles dramatically illustrate an prortant fact: the Metropolitan Museum in New Yoithe
British Museum in London, the Louvre in Paris, tHermitage in Leningrad and indeed all of the great
Western museums contain vast collections of workm fother parts of the world. If the principle wer
established that works of foreign origin should fe¢urned to their sources, as Third World nations
increasingly demand in UNESCO and other internatiéora, the holdings of the major Western museums
would be drastically depleted.

Id.; see alsdReppassupranote 69, at 978-79 (acknowledging the risk, batri$sing its importance).

127 There is an international interest in the accdiyitof cultural property to all people. That oy is

advanced by distribution, rather than retentionne place, of the works of a culture. If all therks of the
great artists of classical Athens were returnedrid kept there, the rest of the world would beuralty
impoverished.

Merryman,supranote 70, at 1920-21 (footnote omitted).

128 geeGersteinblith supranote 69, at 661-70 (discussing the takings isand,exploring rationales under which the
repatriation of cultural property may be deemedtadie a taking).

129 gyt seeJohn NivalaDroit Patrimoine: The Barnes Collection, the Publiterest, and Protecting Our Cultural
Inheritance 55 RUTGERSL. Rev. 477 (2003). Nivala claims that the Barnes Ctiltecof art, as a complete set, is the
cultural property of the United States, and thagking up the collection would cause cultural hatde argues that it
should therefore be protected as an intact sesamae form of cultural rights, which he calls a tective droit
patrimoine,”id. at 481. The French “droit patrimoine” correspotm#hat is in English called the right of attrilmu,
the right to claim authorship or “patrimony.See alsdCraig M. Bargher, 4 EPauL J. ART & ENT. L. 189 (1994)
(arguing that the United States should tighteexiort laws to preserve its cultural property).
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and social considerations suggest that we areelplio go as far as recognizing a permanent
personal right in the creator that lets him or heglaim such an object after a sale or other
transfer is made. However, we may be moving cléseecognizing at least some form of the
collective right that Griphook actually seems todeenanding, a cultural moral right in important
cultural objects that enables the descendantsabttiiture as a group to demand the return of the
object. Thus, we Muggles may not be as far froengbblins as we may have at first believed.
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