121HOW
Print Request: LEXSEE

Time of Request: June 30, 2006 10:49 AM EDT

Number of Lines: 201
Job Number: 2842:106403243

Client ID/Project Name: research

Note:

Research Information:

Lexsee 1991 U.S. App. Lexis 23535

Send to: INMAN, MICHAEL
ENGLISH & ENGLISH
706 S GAY ST
KNOXVILLE, TN 37902-1708

Case 3:05-cv-00304 Document 33-3 Filed 06/30/06 Page 1 of 6 PagelD #: <pagelD>



Page 1

1991 U.S. App. LEXIS 23535, *

LEXSEE 1991 U.S. APP. LEXIS 23535

ANITA JACKSON HARRIS HINKLE, Plaintiff-Appellant, v. RONNIE D.
WADDELL and BILL HILL, Defendants-Appellees

No. 90-6481

UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

1991 U.S. App. LEXIS 23535

September 27, 1991, Filed

NOTICE: [*1]

NOT RECOMMENDED FOR FULL-TEXT
PUBLICATION. SIXTH CIRCUIT RULE 24 LIMITS
CITATION TO SPECIFIC SITUATIONS. PLEASE
SEE RULE 24 BEFORE CITING IN A PROCEEDING
IN A COURT IN THE SIXTH CIRCUIT. IF CITED, A
COPY MUST BE SERVED ON OTHER PARTIES
AND THE COURT. THIS NOTICE IS TO BE
PROMINENTLY DISPLAYED IF THIS DECISION IS
REPRODUCED.

SUBSEQUENT HISTORY: Reported as Table Case at
945 F.2d 404, 1991 U.S. App. LEXIS 28305.

PRIOR HISTORY: On Appeal from the United States
District Court for the Eastern District of Kentucky;
District No. 89-00056; Siler, Jr., Chief District Judge.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff injured party
appealed on order of the United States District Court for
the Eastern District of Kentucky, which denied plaintiff's
motion for a new trial pursuant to Fed. R. Civ. P. 59.
Plaintiff's lawsuit sought recovery from defendant
tortfeasors for injuries plaintiff sustained in an
automobile accident.

OVERVIEW: The jury initially awarded plaintiff
damages for her medical expenses but not for pain and
suffering. The trial court explained to the jury that if an
award was made for medical expenses, an award also had
to be made for pain and suffering. After further
deliberation, the jury subtracted one dollar from the
medical expense award as an award for pain and
suffering. Plaintiff's motion for a new trial argued that
the jury's verdict and its damage award were contrary to

the weight of the evidence, that the first verdict was
inconsistent, and that the jury's award was inadequate.
The court affirmed the trial court's denial of plaintiff's
motion. The court held that (1) the verdict and damage
award were not contrary to the weight of the evidence
because the evidence showed that plaintiff had suffered
back pain and headaches prior to the accident; (2) it was
unclear whether state law required an award of damages
for pain and suffering if an award for medical expenses
was made; (3) assuming the first verdict was
inconsistent, the trial court had the discretion to return
the jury for further consideration rather than granting a
new trial; and (4) the damage award was not inadequate.

OUTCOME: The court affirmed the trial court's order
denying plaintiff's motion for a new trial in her personal
injury action.

LexisNexis(R) Headnotes

Civil Procedure > Federal & State Interrelationships >
Erie Doctrine

Civil Procedure > Judgments > Relief From Judgment
> Motions for New Trials

Evidence > Procedural Considerations > Weight &
Sufficiency

[HN1] In a diversity case federal law provides the
standard for evaluating a Fed. R. Civ. P. 59 motion for a
new trial. In ruling upon a motion for a new trial based
upon the ground that a verdict is against the weight of the
evidence, a trial court may compare and weigh the
opposing evidence. It may not, however, set aside a jury
verdict simply because the jury could have drawn
different inferences or conclusions, or because the court
feels that another result is more reasonable. A trial court
will grant a motion for a new trial only if the jury's
verdict is one that could not reasonably have been
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reached.

Civil Procedure > Judgments > Relief From Judgment
> Motions for New Trials

Criminal Law & Procedure > Appeals > Standards of
Review > Abuse of Discretion > General Overview
Criminal Law & Procedure > Appeals > Standards of
Review > Clearly Erroneous Review > General
Overview

[HN2] The decision to grant or deny a new trial under
Fed. R. Civ. P. 59 is within a trial court's discretion. An
appellate court reverses only if the trial court abused its
discretion. Abuse of discretion is defined as a definite
and firm conviction that the trial judge committed a clear
error in judgment.

Civil Procedure > Jurisdiction > Diversity Jurisdiction
> General Overview

Civil Procedure > Trials > Jury Trials > Verdicts >
Inconsistent Verdicts

Civil Procedure > Judgments > Relief From Judgment
> Motions for New Trials

[HN3] In a diversity case, state law determines what
constitutes an inconsistent verdict.

Civil Procedure > Federal & State Interrelationships >
Erie Doctrine

[HN4] Assuming that a jury's verdict is inconsistent
under state law, federal law determines the procedural
mechanism to remedy the inconsistency.

Civil Procedure > Trials > Jury Trials > Jury
Deliberations

Civil Procedure > Trials > Jury Trials > Jury
Instructions > General Overview

Civil Procedure > Trials > Jury Trials > Verdicts >
Inconsistent Verdicts

[HNS] A federal trial court is not obligated to follow a
state court's pronouncement on procedure. It is within a
federal trial court's discretion to determine whether it
should employ a new trial or require further jury
deliberation to rectify an inconsistent verdict.

Civil Procedure > Trials > Jury Trials > Verdicts >
General Overview

[HN6] Fed. R. Civ. P. 49 provides in part: When the
answers are inconsistent with each other and one or more
is likewise inconsistent with the general verdict the court
shall return the jury for further consideration of its
answers and verdict or shall order a new trial. Fed. R.

Civ. P. 49(b). The purpose of the rule is to allow the
original jury to eliminate any inconsistencies without the
need to present the evidence to a new jury.

Civil Procedure > Judgments > Relief From Judgment
> Additurs & Remittiturs > General Overview

Civil Procedure > Judgments > Relief From Judgment
> Motions for New Trials

Civil Procedure > Appeals > Standards of Review >
General Overview

[HN7] The scope of an appellate court's review of a
damage award for inadequacy is extremely narrow. The
remedy of a new trial for inadequate damages is
appropriate only where the evidence indicates that the
jury awarded damages in an amount substantially less
than unquestionably proven by the plaintiff's
uncontradicted and undisputed evidence.

JUDGES:

Martin and Jones, Circuit Judges; and Brown, Senior
Circuit Judge.

OPINIONBY:
PER CURIAM

OPINION:

Anita Jackson Harris Hinkle appeals the decision of
the district court denying her motion for a new trial
pursuant to Fed. R. Civ. P. 59. For the following reasons,
we affirm.

Harris filed this Kentucky diversity action against
the defendants, Ronnie Waddell and Bill Hill, seeking $
150,000 in damages for injuries she allegedly suffered as
a result of an automobile accident in September 1987.
The district court, after bifurcating the issues of liability
and damages, tried the issue of damages first.
Responding to an interrogatory, the jury initially returned
a verdict of zero for pain and suffering, future medical
expenses, and lost income. [*2] They, however,
awarded § 2,869 for medical expenses. The court
explained to the jury that an award of medical expenses
must be accompanied by some award for pain and
suffering. After further deliberation, the jury subtracted
one dollar from the medical expenses category, awarding
Hinkle one dollar for pain and suffering and $ 2,868 for
medical expenses.

Hinkle filed a Rule 59 motion for a new trial arguing
that (1) the jury's verdict and its answer to the
interrogatory were contrary to the weight of the evidence;
(2) the jury's initial verdict was inconsistent; and (3) the
jury's award was inadequate. The court denied Hinkle's
motion holding that the jury's verdict was neither
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contrary to the weight of the evidence nor inadequate.
The court also held that following receipt of the jury's
inconsistent initial verdict, the choice whether to grant a
new trial or to allow the jury to redeliberate was within
the discretion of the court.

Even [HN1] in a diversity case federal law provides
the standard for evaluating a Rule 59 motion for a new
trial. Arms v. State Farm Fire & Casualty, 731 F.2d
1245, 1248 n. 2 (6th Cir. 1984). In ruling upon a motion
for a new trial based upon the ground that [*3] a verdict
is against the weight of the evidence, a trial court may
compare and weigh the opposing evidence. Toth v.
Yoder, 749 F.2d 1190, 1197 (6th Cir. 1984). It may not,
however, set aside a jury verdict simply because the jury
could have drawn different inferences or conclusions, or
because the court feels that another result is more
reasonable. TCP Industries, Inc. v. Uniroyal, 661 F.2d
542, 546 (6th Cir. 1981) (quoting Tenant v. Peoria & P.
U. Ry. Co., 321 U.S. 29, 35 (1944)). A trial court will
grant a motion for a new trial only if the jury's verdict is
one that could not reasonably have been reached. /d.

[HN2] The decision to grant or deny a new trial
under Rule 59 is certainly within the trial court's
discretion We reverse only if it abused its discretion
Davis v. Jellico Community Hosp. Inc, 912 F.2d 129, 132
(6th Cir. 1990); Toth, 749 F.2d at 1197, TCP Industries,
661 F.2d at 546. "Abuse of discretion is defined as a
definite and firm conviction that the trial judge
committed a clear error in judgment." Logan v. Dayton
Hudson Corp., 865 F.2d 789, 790 (6th Cir. 1989).

The district court did not abuse its discretion in
denying Hinkle's motion for [*4] a new trial based upon
the ground that the jury verdict is against the weight of
the evidence. Dr. Bruce Barton, Hinkle's physician,
testified that prior to the automobile accident he had
regularly treated Hinkle for neck pain, and he also
acknowledged that it was likely that Hinkle would have
had neck pain even if the accident had not occurred.
Several months prior to the accident, the doctor also
treated Hinkle for a series of occipital headaches, which
are headaches associated with neck pain and neck
tightness. Some of these occipital headaches were fairly
severe. Hinkle also exhibited straightening of the spine
secondary to muscle spasms prior to the accident. The
jury also heard Hinkle testify about various accidents and
injuries she suffered after the automobile accident. Since
the jury verdict is reasonable and not against the weight
of the evidence, we find no abuse of discretion in
denying the motion for a new trial.

Hinkle also argues that the district court should have
granted her a new trial because the two jury verdicts
were each internally inconsistent. Since Hinkle brought
this case pursuant to the district court's diversity

jurisdiction, [HN3] Kentucky law determines what [*5]
constitutes an inconsistent verdict. See Erie R.R. v.
Tompkins, 304 U.S. 64 (1938). However, whether the
court should grant a new trial is a matter of federal
procedure to be decided by reference to federal law.
Toth, 749 F.2d at 1197. The federal rule, as stated above,
is that the decision to grant or deny a new trial is within
the sound discretion of the district court, and we will
reverse only if the court abused its discretion. /d.

It is unclear whether the jury's first verdict is
internally inconsistent under Kentucky law. In America
States Ins. v. Audubon Country Club, 650 S.W.2d 252,
254-55 (Ky. 1983), the Kentucky Supreme Court
reversed a lower court for entering judgment on a verdict
containing an award of future medical expenses with no
consideration of the plaintiff's pain and suffering. The
court, however, stated:

If future medical expenses are awarded by a jury, there is
then a strong indication that a corresponding award for
future pain and suffering must be considered. There can
be no blanket rule that if a jury grants future medical
expenses they must automatically make an award for
pain and suffering related thereto. There must be
evidence to [¥6] support either award. In any event the
jury should address the question and give some answer.

Id. at 254 (emphasis added). The court does not appear
to hold that a jury must make an award for pain and
suffering if it awards medical expenses. It need only
consider pain and suffering. Wall v. Van Meter, 223
S.W.2d 734 (Ky. 1949) also does not announce such a
proposition In Wall, the court merely held that the trial
court should have granted a new trial because the jury
ignored a court instruction that if it found for the
plaintiff, it was to award medical expenses and pain and
suffering.

Even [HN4] assuming the jury's first verdict in this
case is inconsistent under Kentucky law, federal law
determines the procedural mechanism to remedy the
inconsistency. Hinkle's reliance on Hazelwood v.
Beauchamp, 766 S.W.2d 439 (Ky. App. 1989) is
misplaced. In Hazelwood, the court, in dicta, stated: "It is
futile to require a jury that has consciously inserted '0' or
its equivalent to reconsider its decision . . . It is untenable
to utilize that procedure where the jury has deliberately
awarded nothing, despite the evidence and instructions to
the contrary." Id. With due respect [*7] to the court's
observation, in this case [HNS5] the trial court is not
obligated to follow a state court's pronouncement on
procedure.

We believe it is within a trial court's discretion to
determine whether it should employ a new trial or require
further jury deliberation to rectify an inconsistent verdict.
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Although not applicable to the case at hand, Fed. R. Civ.
P. 49(b), which deals with general verdicts accompanied
by answers to interrogatories, provides guidance. [HN6]
Rule 49 provides in pertinent part: "When the answers
are inconsistent with each other and one or more is
likewise inconsistent with the general verdict . . . the
court shall return the jury for further consideration of its
answers and verdict or shall order a new trial." Fed. R.
Civ. P. 49(b) (emphasis added). "The purpose of the rule
is to allow the original jury to eliminate any
inconsistencies without the need to present the evidence
to a new jury." Lockard v. Missouri Pac. R.R. Co., 8§94
F.2d 299, 304 (8th Cir.), cert. denied, 112 L.Ed.2d 102
(1990).

We see no incongruity in using the same procedure
in the present context. Hinkle cites Hopkins v. Coen, 431
F.2d 1055 (6th Cir. 1970), and Devine v. Patteson, [*8]
242 F.2d 828 (6th Cir.), cert. denied, 355 U.S. 821
(1957) for the proposition that the granting of a new trial
for an inconsistent verdict is mandatory rather than
discretionary. These cases, however, present factual
situations unlike the present case. Thus, to remedy an
inconsistent verdict, a trial court has the discretion to
choose between granting a new trial and allowing the
jury to redeliberate. There is no indication in this case
that the court abused its discretion by choosing to require
the jury to redeliberate. In passing we note that Hinkle's
argument that the jury's second verdict is inconsistent is
without merit. Assuming Kentucky law requires a jury to
make an award for pain and suffering to accompany a
medical expenses award, the jury in this case did just

that.

Finally, Hinkle alleges that the one dollar pain and
suffering award is inadequate and that the district court
should have granted a new trial on this ground. [HN7]
The scope of an appellate court's review of a damage
award for inadequacy is extremely narrow. Semper v.
Santos, 845 F.2d 1233, 1236 (3d Cir. 1988); See Bruner
v. Dunaway, 684 F.2d 422, 427 (6th Cir. 1982) (courts
are reluctant to overturn [*9] jury verdicts on the
grounds of inadequate damages), cert. denied sub nom.
Bates v. Bruner, 459 U.S. 1171 (1983). The remedy of a
new trial for inadequate damages is appropriate only
where the evidence indicates that the jury awarded
damages in an amount substantially less than
unquestionably proven by the plaintiff's uncontradicted
and undisputed evidence. Semper, 845 F.2d at 1236. In
Sterling v. Forney, 813 F.2d 191, 191 (8th Cir. 1987),
the court upheld the district court's decision denying a
motion for a new trial based upon an inadequate jury
verdict. The court stated, "inadequacy or excessiveness
of a verdict is basically an issue for the trial court, which
is in the best position to evaluate such a claim." /d. Upon
review, we do not believe that the pain and suffering
award is substantially less than proven by Hinkle, and
thus the district court did not abuse its discretion in
denying a new trial.

For the foregoing reasons, the judgment of the
district court is affirmed.
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