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1 subtraction. Twenty-two minus eight would vield a fou?gti:en
2 Eercent impairment to the whole pcrson, but that just
3 bappens to be by luck the chart indicates that it can be
4 done arithmetically in that example,

§ © Q  And that's congerning the neck onty?
6 - A That's concerning the neck only, and
7 that would mean that in shorl, he currcntly has twenty-two
8 percent. Ile, before the accident, had eight percent. That
¢ leaves you with fourteen percent that's attributed to the
10 motor vehicle accident,

Olcay.
To the neck only.
Of July of 047
The motor vehicle accident of July '04.
Yes, sir.

Q  Now, let's talk about his low back. Do
you have an opinion as to whether or not he has any
permanent impairment to his low back #s a result of the -~
well, first of all, what did the MRI of his low back show?

A Yes, sir. The MRI of his lumbar spine
was performed on the 27th of October, 2004, 1t showed
these congenital anomalies that we talked about carlicr, it
showed some minor disc bul%cs at L2-3. Now, lorgive mg for

Q
A

Q
A

one second because this is LI, so L2-3 would be here.
There'd be a little bit of a bulge. Agaln, it would stick
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I low back on the MRI's?
2 A Yes, sir. T should qualify that,
3 however, in _statmﬁ that these disc Brotrusions [ labcled
4 as being equivecally related whercby it gets fo be very
5 tough 1o slate that without a doubt he had no disc
6 pathology before and that it was all related to the motor
7 vehicle accident, and thus in-regard to particutarly his
8 cervical sping, I felt that you did veed to dilute down
9 some of that impairment.” I thought that that was fair and
appropriate. Ycs, sir. _
(% And you did. Okay. And we'll make
these the next numbered exhibits, Ms, Court Reporter, 3 and
4. And, Doctor, let's alk about his low back impairment
now. What impairment do you feel like he has to his low
bfack a})s a result of the wreck that we're here about today,
if any? :
17 A Aghe stands or ag he stood before meon
the 15th of Novembuor, utilizing the same AM.A. Guides in a
short abridged form, be had ancighl percent impairment. -
id he have any preexisting impairment
to hig low back?
A And] felt that he had no preexisting

23 impairment in regard to his lumbar spine,
24 Q  Okay. Would that be to the body as a
25 whole?
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1 out in the back, and it really would not itritate this
2 nerve very much. At L3-4, there was some minor disc bulges
3 and at L4-5 down here. 1t also indicated that at these
4 levels lo the outside over here where the nerves exit, this
5 little hole, this bony hole right herc that there was some
6 encroachment because of some pinching, that this did
7 sliﬁhtly pinch these nerves in the hole coming oul, what we
8 call normal foraminal sienosis, and those are also at all
9 three of those same levels.
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1 A Again, to the body as a whole as it
2 relates to the lumbar spine.
3 Do you have an opinion, Doclor, as to
4 whether or not this man has reached maximum medical
5 improvement and if so, when?
5 A Yes, sir. [ helieve that he did reach
7 maximum medical improvement, T beligve that he did so -
8 Q
9 A

What was the date of that, sir? .
On -- T'm sorry, [ apologize, I'm (rying

1 was done on 1-10-05.
2 THE WITNESS: Thank vou. Do you wanl me
3 to remove that from my chart? _
4 MR, ENGLISI:: No. We!'ll furnish it to
5 the court reporter. .
6 (Exhibits No. 3 and 4 were filed.}
7 And, Doctor, do these MRI [ilins that you
% reviewed and the reports confirm your opinions that you're
9 giving todachonccmmg this man?

A es, sir, to within that same reasonable
degree of medical certainty. Ycs, sir.

Is that something you can actually see

that you saw on these two MR films concerning this man?
_ A Oh, this is without a deubt objective.
fIc has disc bulges, and I doubt anybody would refulc that.
The one thing that you can't definitively state, just baged
on looking at the film, is was this old, was this new.
That requires judgment, it requires taking a history, and
that gets to be where the report itself might not say that
this 1s motor vehicle accident related. This is not -
that's why mﬁ report says that, )

Q = Okay. Assuming he was in 4 motor
vehicle accident, he was hit Trom the rear hard enough Lo
break his seat back, is that congigtent with lhe protruding
discs and the bulging discs you found in his neck and hus

24
25

10 - @ Okay. Doctor, didi n actually perform 10 to be as precise as I can he. That would be on'the (5th of
11 the MRI of his neck and his back, or did you have it done 1t November, 2005, whenever we caleulated this impairment
12 by another doctor? . 12 rating, .
13 A That was done by Healthsouth Diagnostic 13 Q  When you say maximym medical
14 Center, by a Board certified radiologist. 14 improvement, Doctor, what does that mean for the layman?
15 Q And what was his naine’ 15 A Sure, that means that in our
16 A Glem B Jung. In fact, hie has 16 professional opinion, it's not likely that he's l[g,oing:g to
17 additional expertise in musculoskeletal radiology. 17 get much better. Also, it means that il's not [ikely he's
18 Q  And did you actually review the films 18 going to get much worse directly attributed to the motor
19 that he did?. ) 19 vehicle accidenl. 1 mean all of us are getting worse with -
20 A Yes, sir. 1looked at both the films 20 time because of age, of cetera, but in particular, with
21 and the repott. 21 regard to the motor vehicle aceident, we think that he's
22 MR, ENGLISH: Let's make as the next 22 pretty much stabilized. We don't think he's gomghto get
23 numbered exhibit, Exhibit No. 3, the MR of the 23 much worse, we don't think he's going to get much better.
24 [umbar spine, which was done on 10-27-04, and 24 Q Did you refer this man to a pain ¢linic?
25 Exhthit No. 4, the MR1 of the cervical spine that 25 A Yes, sir, Tdid,
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Why? ] . .

Because he still has pain and that is,

gnfortunately, where you send patients who you can't get
etier.

1 Q

2

3

4

5 Q  Have you done everything you can for
6

7

8

A

i this man to alleviate his pain in his ncck and his back
from this wreck?

A Yes, sir. '
9 Q  Okay. Whe did you refer him to?
10 A I believe we sent him to Dr. Browder,
11 Q _ And is Dr. Browder a pain specialist
12 here in Knox County?

A Yes, sir.
nE .

whether or not this man is capable of gainf\ﬂ émpb Men
this time as a psychiatric technician or working wils

17 psychiatric patienls? , '

13 MR. WOODFIN: Objection. Thet™s begond

19 the scope of his expertise, bui-g6 ahead an

20 answer the question.

21 MR. ENGLIE+~Go ahcad, please.

22 A Twill stee€ that T do Feel comflortable, )

23 answering that-fUestion, and I've seen him multiple times,
24 and I hehtve that he does not have the ahility to be

[ly craployed as a psych

tatric fechnician, as 1 would
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1
2
3
4
5

)

understand a psychiatric technician would neg

potentially have to subdue potentiall psychiatric

patients, would have to agsi m in feeding, have to

gssist them i Jifs cln on occasions to beds and

(o)) and/for move them from one place to another for cAT
Lel T .

Q  Doctor, when you last saw him the 15th
of November, did you give hint a permianent no duty, no work
status with ceriain impairments?

A Yes, sir,
Q Restrictions?
A Yes, sir

Q What were those restrictions? And T'l
ask you to refer back to your July 6 note, the specifics of
that, sir.
A On July 6th, it was written lor no
repetitive hending, stooping, squatting, or lifting greater
than fifteen pounds. He should be allowed frequent changes
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1 benefits of that study, the physician can use his thumb and '
2 try various limited duty attempts. Somclimes he

3 undershoots, somctlimes he overshoots. 1 was my apinion
4 that he could not tolerate the fifteen pounds of nepelitive

5 lifting that we attempled to get bim to do in July, 5o L

6 overshot the mark in Juty; [ asked him to do too much.

7 Q 8o yoy think he should have been

2 restricted from doing anything from the first time that you
9 saw him. u;’) unfil the time that you last saw him hore in
10 November”
11 A No,sir, Ithink it was appropriate to
12 try it in July. I don't think (hat there was an error in
13 medical decision making, T think that I just was overly
14 hopeful that he would be able to do that.
15 Q  When you say he is not able to do _
16 anything, are you saying he needs to sit in a bed for a
17 complete dz{{land nol do any actmla' at all?

A hat ['m saying ig that this gentlemun

t have been enpye in that ard. He wonld-h

heveiten o
distraction to any workplacewirasTrequently as he had
t0 move bk umself in some semblance of

19 in position. 19 robablt\’r] can'L even tolerate sifting in bed for eight
20 - Q  Arcthose still the resirictions thal 20 hours. He's going to have to sit, sland. 1Ie's going to
21 you hed him on permanently at this time, sic? 21 have to move his sclf 1o a recliner, He's going to have to
22 A If 1can, sir, allow me just a fow 22 walk, he's going to have to pace. In that regard, no to
23 seconds to check my notes, 23 your c%‘uestmn simply, and similarly at the workplace do I
24 Q  Okay. - 24 think he could sit and just answer a phone, I don't think
25 A . No. In effort —- 1 should state that 25 s0. Ile's going to havé to stand, he's going to have fo
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1 those were amended further to whercby he was placed on no 1 sit, he's going Lo have to lie down (or a shorl period of
2 duty on the 15th of November, 2003, 2 time. I know that I coulda’t employ him in a clerical
3 Q  What does that mean, sir, in your 3 position in my office, and 1 certainly couldn't cimploy him
4 gpinion? ) . 4 1o do any manual labor in my office.
5 A Meaning that I really don't think he 5 Q Do vou have any lraining as a vocational
6 could do anything. When I saw him in the office, let's 6 assessor? . .
7 say, on the 15th of November, | saw him for [orty-five 7 A Indirect training in the fact that T
8 minutes to an hour and during that time the man ]usl could 8 have substantial -- how can we put i, in the fact that T
9 not sit or lay still or stand still. He was constantly 9 deal with a lol of vocational reports. T discuss with
D A~ H A ARG OGRS TSR Y : 110 vocational rehabilitation counselors various options and

11 how th?( orthopedically or mechanically can be potentially
12 adjusted or improved, so T have a [uir hit of experience,

13 hut, no, sir, I'm not a vocational rehabilitation

14 counselor,

15 Q> Doctor, do you have an opinion as to 15 QDo yoy have any trainin% in what jobs
16 whether or not this man will suffer pain in the future as a 16 are available for disabled people in this area?
17 result of these injuries? 17 A Thave a good general idea. Do [ have
18 A Yes, sir, Ithink that that 18 the ability to know that al this particular time that one
19 unfortunately also is permanent, and that's the reason why 19 company "X" has a job that's opened, no, sir.
20 we sent himto a paint management consultation through Dr. |20 ? Is that genctal ability similar to what
21 Browder. 21 any of vs who have an understanding as to what work
2 Will he require medications to alleviate 22 involves hag? o
23 the pain of this wreck and injuries in the [uture? 23 A ['would think it would bc similar to .
24 A Most likely. 24 what any othor Board certified orthopedic surgeon has'in
25 @  Havc you done cverything that you can 25 the area.
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-1 for him at this time from an orthopedic standpoint, Doctor? ! Q No more ot no less?
2 A Yes, sir. . 2 A Nomore, no loss,
3 MR. ENGLISH: 1 believe that's all. 3. Q  And as far as whethicr or not you've ever
4 CROSS EXAMINATION 4 actually performed a vocational analysis on someone, I
5 BY MR. WOODFIN: . 5 think that would be no?
6 Dr. Koenig, my name's Clint Woodfin, and 6 A Thatiscorrect. =~ =
7 I represent Mr, Curd and Fox of Ouk Ridge in this lawsuil, 7 Q  You mentioned his inability 1o do these
8 Mr. Curd was driving the vehicle that rear-ended Mr. & aclivitigs, and T'm thmkmg that's primarity based on the
9 Neely's vehicte. If I'understood your testimony cotrectly 9 complaints of pain that he's relating to you, correct?
10 about his restriction, you have changed the restriction 10 A DBased on the complaints of pain coupled
11 that you had him on since July of 2004 as of 11-15-05; is 1t with the objective findings on MRI C'F scan and plain films
12 that correct? 12 as well asa _ﬁhysmal examination that's repetitively done.
13 A That was correct. 1 just want to make 13 Q here are no objective indications which
14 sure T heard the dales correctly. He was -- we altempted 14 would lead you to conclude that if he tried to do anything,
15 to put him back to work on a limited duty basis, very 15 he would hurt himsell, are there?
16 limited, in July, and I responded as such fo Mr. English's 16~ A Notwithin the fiflcon 1pouucls that he
17 question. He said as of July, what was his duty stafus, 17 was allowed to do back in July. T don'( think that the
18 and then on the 15th of November, 2005, he was placed on no |18 fificen pounds would hurt him,” T just don't think that he
19 duty. L 19 was able to do the fiftoen pounds,
20 Q  And that original restriction didn't 20 Q  And that's still the same in November of
21 change until November 15th, 2008, correct? 2t 2005, whea you last saw him? There's nothing objective
22 A That's correct, Please undersiand that 22 thatl you can point to that says if this man trics to (}o
23 this gentleman has never had a Functional Capacity 23 something, he's going (o hurl himself?
24 Evaluation, which would objective%v%lescnbe exactl?l what (24 A Ithink if he tried to lift more than
25 this gentleman can and cannot do. ‘When you don't have the |25 fifteen pounds again, T think that he would fail again.
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