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Access-to-Justice Challenges for Expungement
in Tennessee

On a cold and rainy Saturday morning in October in
Knoxville, Tennessee, Kevin Jones,' a 35-year-old man,
stands in line with more than a hundred people at a pro
bono legal clinic-all hoping to talk to a lawyer about
cleaning up their criminal record. Mr. Jones's record, in
particular, has several diverted charges that can be auto-
matically expunged by petition and one misdemeanor
conviction from eight years prior that can be expunged at
the discretion of the sentencing judge.' When Mr. Jones
speaks to a pro bono attorney at the clinic, though, he learns
that he still owes $500 in court costs and that expunging his
record will cost more than $700 in filing fees. He knows
immediately that he cannot afford to pay over $iooo for
expungement relief with the income from his minimum
wage construction job. The attorney is saddened, but it is
not the first time she has had to be the bearer of this
bad news.

In Tennessee, expungement has received serious
attention as an access-to-justice issue over the past few
years. Lawyers and judges throughout the state have
devoted hundreds of pro bono hours to helping people fill
out expungement petitions.3 The Tennessee Supreme
Court's Access to Justice initiative has highlighted expun-
gement work,4 and the Tennessee Alliance of Legal Ser-
vices offers online legal advice for expungement questions.5

The goal is explicit: to offer free legal assistance to those
with expungement-eligible charges. The result is tangible:
thousands of expungement petitions have been filed, and
eligible criminal charges ultimately expunged. Yet the
complexity of the law, the onerous process for filing
expungement petitions, the predominance of free legal
clinics in urban but not rural areas, and the prohibitively
high filing fees, combine to create substantial access-to-
justice barriers for Tennesseans living below and even
slightly above the poverty line. This is a sizable population
in Tennessee and one that could benefit most from clean-
ing up their criminal records to improve their
employability.

I. Expunging Criminal Records in Tennessee
The concept of expunging criminal charges is not new in
Tennessee. For years, Tennessee has had an expunge-
ment statute on the books that focused on expunging
dismissed charges. However, in 2012, the law was
expanded to allow expungement for one low-level,

non-violent conviction-essentially creating a first-
offender expungement statute.7

Since taking that step more than 5 years ago, the Ten-
nessee legislature has amended the statute repeatedly,
offering progressively greater relief. One change in 2015
allows for redaction of conviction records to expunge dis-
missed charges.8 Another 2015 amendment eliminates
some disqualifying prior convictions.9 Most recently and
significantly, in 2017, the legislature allowed expungement
of two eligible convictions,'0 and reduced the filing fee for
convictions from $450 to $280." Since the beginning of the
2018 legislative session, more than a dozen amendments to
the expungement statute have been introduced. As the
statute continues to expand, becoming more nuanced and
including more eligible offenses, its complexity has also
increased, making it no simple matter to offer legal advice
about whether someone's record is or is not eligible for
expungement, in whole or in part.

The statute currently defines eligible convictions to
include most misdemeanors and about two dozen low-level
felonies." Even though up to two convictions are now eli-
gible for expungement, a person may receive an expunge-
ment only once and even an otherwise eligible conviction
may not be expunged if a criminal history has even one
non-eligible conviction. Eligible convictions can be
expunged five years after the criminal sentence is com-
plete,3 while dismissed or diverted charges are eligible
immediately.'4 In addition to identifying what charges and
convictions can be expunged, the Tennessee statute defines
expungement as the "destruction" of "public records,"'5

and then explains that public records exclude several types
of records including all law enforcement records, district
attorney files, and appellate court records.'6 Although the
records of an expunged conviction remains inaccessible to
the public, the court maintains expunged records confi-
dentially.'7 And sharing the "confidential" information
contained in these expunged records publicly is a misde-
meanor offense under the statute.18

The Tennessee expungement statute is clear about the
legal effect of expunging a charge or conviction. An
expungement "has the legal effect of restoring the petitio-
ner... to the same status occupied before the arrest,
indictment, information, trial, and conviction."'9 Expun-
gement means that "the conviction of the expunged offense
never occurred and the person shall not suffer any adverse
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effects or direct disabilities."" The petitioner also cannot
be guilty of perjury for denying the charge or conviction in
response to a question for "any purpose," and no collateral

consequences can be "imposed or continued."2 '

II. Access-to-Justice Challenges
In crafting the expungement statute, the legislature

intended for pro se individuals to navigate the expunge-
ment process on their own. For dismissals and diversions,
expungement is automatic when a person petitions the
sentencing court, and expunging dismissed charges is free

(though expungement of diversions involves a filing fee).2

A single-page, uniform petition form that asks for identi-
fying information about the person and details about the
charge is used in most counties across the state.3 The peti-
tioner files the petition with the clerk's office, the petition is

signed by the district attorney, and then sent to the sen-
tencing judge. With the judge's signature, the petition
becomes the official expungement order that is sent to
applicable agencies to command the expunction of public
records. The dismissed or diverted records are first destroyed
by the court clerk and then by the Tennessee Bureau of
Investigation. The petitioner receives the expungement
order evidencing that the charges were expunged.

For expunging convictions, the legislature devised a way
for pro se petitioners to get help. The amendment in 2012

required the district attorneys' offices to "create a simple
form to enable a lay person to petition the court for
expunction." 4 The petition and the proposed order "shall
be prepared by the office of the district attorney general and
given to the petitioner to be filed with the clerk of the
court."' This form petition is more extensive than the one
designed for dismissals and diversions because a petitioner
has to meet several factors, both the petitioner and the
district attorney have an opportunity to provide evidence
relating to the petition, and expunging a conviction is dis-
cretionary with the court weighing "the interests of the
petitioner against the best interests of justice and public
safety."'2

Even though the legislature intended simplicity and
accessibility, the administrative process, the statute's com-
plexity, its excessive fees, and the statewide resource dis-
parities can create seemingly insurmountable hurdles for
people of limited means who otherwise would be eligible to
expunge charges from their criminal histories.

A. Administrative Obstacles
The primary administrative obstacle is gathering the
information needed for filling out the expungement peti-
tions. First, pro se petitioners do not usually have access to
their complete statewide criminal history, which costs
money and time to order. A county clerk, for a fee, can
provide them with a county-specific public criminal record,
but these records can be difficult to read for someone
unfamiliar with the system. A pro se petitioner may not
even recognize a dismissed disposition. Part of the problem
is that records in different counties look different and have

various ways of describing dismissals-"nolle prossed,"
"pass and dismiss," or "no true bill"-that may not make

sense to a lay person. Sometimes final judgements are not

entered properly because of clerical errors or a county's

conversion to a computerized case management system. So

accessing and interpreting records on the front end, even

for something as basic as identifying dismissed charges,

can be difficult without legal assistance.

A second administrative hurdle is filling out some of

required fields on the single-page expungement petition for

dismissals and diversions. The fields ask for details about

the arrest, charging instruments, and warrant attachments.

For example, the petitioner has to fill out the "filing date"

and "arrest date," which can be two different dates that are

not always listed on a person's public criminal history. Even

a law student with basic expungement training can be

stumped if the clerk does not provide specific information

for the form. Also, an entirely different form is needed for

partial expungements, which not all counties provide. Any

error made in filling out the petition may result in a denial

of the petition and starting all over. This can result in

a delay of several weeks.

A simpler petitioning process could solve part of the

problem once dismissed or diverted charges are identified.

First, the statute does not require the petition or order to

present this level of detail. Second, some counties have

made the process more accessible to lay persons, but these

innovations are not statewide. In Davidson County, a sim-

pler form is required that omits some of the information in

the petition, and the court clerks help find information that

is not in a criminal history and even help fill out petitions.

In Knox County, at an expungement screening that occurs

twice a week, an assistant district attorney reviews a cnmi-

nal history to identify eligible expungements, and then law

students use a computer-generated expungement summary

form to help fill out the petitions.
The conviction petition form is user-friendly, but with-

out a prosecutor's assistance as required under the statute,

the pro se petitioner must gather information that is diffi-

cult to obtain on their own. When the prosecutor assists in

completing the conviction expungement petitions and

sample orders, the petitioner can receive the guidance

needed and the petition can be entered quite easily. But

when the district attorney decides to oppose the expunge-

ment, a petitioner needs to develop evidence or a legal

argument for why the conviction is eligible under the stat-

ute. A pro se petitioner can have a difficult time composing

a compelling petition over the prosecutor's objection.

B. Costly Hurdles
Visible and invisible cost hurdles present the most signifi-

cant roadblock for indigent petitioners seeking to expunge

eligible convictions and diverted charges. The very visible

cost hurdle is written into the statute itself. For convictions,

the statute requires a $280 statutory fee with no indigency

waiver provision. For diversions, the statutory fee is $350,
but some judges will waive the fee if a petitioner is
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indigent.27 The statute also permits local clerks to tack on
an additional $ioa fee.

In 2012, when expungement was extended to non-
violent convictions, the state legislators supporting the bill
believed that expungement petitions would be a significant
revenue generator. As a result, jurisdictions were charging
as much as $450 to expunge a single conviction and $475 to
expunge a diversion.28 Part of the 2017 amendment
acknowledged this problem and reduced the conviction
expungement fee to $i8o. With the additional $ioo local
fee, though, $280 is still prohibitively expensive for a low-
income petitioner.'9 And even prosecutors commented on
the peculiarity of making it prohibitively more expensive to
expunge diversions than convictions.

Tennessee's expungement fees are significantly higher
than the fees charged by other states.30 And the fees gen-
erated to date, although markedly lower than predicted in
the fiscal bill, exceed the amount needed to run the sys-
tem.3' As an example, in the six-month period from July
2013 to December 2013, approximately 230 expungements

were processed, generating over $ioo,ooo in conviction
expungement fees." The district attorneys' offices collected

$40,434.46 of that total, but only required to $28,337 to
process these expungements, and the Tennessee bureau of
investigation collected $11,512.50, but only required $4,800

to run its expungement program.33

Given this excess of revenue generated by the expun-
gement fees, an obvious solution is to allow judges to waive
the expungement fee for convictions and diversions for
indigent petitioners using criteria similar to the indigency
criteria that they are familiar with using to appoint indigent
defendants with a public defender. The same sentencing
judge who signs expungement petitions makes indigency
decisions on a daily basis. Yet a 2014 Tennessee attorney
general opinion stands in the way.3 4 The memo advised that
because the expungement statute does not authorize waiver
of the filing fee, but rather requires indigent petitions to
enter into a payment plan with the clerk, waiver is not
permitted.35 And although the memo only addresses con-
viction fee waivers, judges do not always see that distinction
when faced with a motion to waive the $475 diversion fee.
Judges do not uniformly grant these waivers across the state
or use consistent criteria.

The invisible, and in many cases most significant, cost
hurdle results from unpaid court costs attached to
expungable dismissals, diversions, and convictions.
Because judges consider court costs to be a part of a crim-
inal case's resolution, they require that costs are paid before
a person can expunge any charge, even dismissed charges.
Too often in Tennessee, defendants agree to a dismissal of
their charges "upon payment of court costs." For example,
a dismissed simple possession charge can easily result in
court costs of $5oo. The same is true for eligible convic-
tions, but court costs on convictions usually far exceed
$5oo, especially for eligible felony convictions. Judges have
express statutory authority to waive court costs for indigent
defendants.36 Although the response of judges to waiving

or suspending court costs varies from jurisdiction to juris-
diction, many judges routinely exercise that authority pro-
vided that petitioners can adequately present evidence to
justify their inability to pay.37 Many counties even have
form waiver motions and orders that attorneys use. But
without legal assistance to help them file a court-cost waiver
motion, indigent petitioners may find it difficult if not
impossible to ask a judge for this relief, and these
expungable charges will remain on their records until the
costs are paid.

C. Counseling Conflicts
Tennessee's expungement statute requires the district
attorney in each jurisdiction to assist pro se petitioners in
filing their expungement petitions for eligible convictions.
Because petitions to expunge dismissed charges are auto-
matically granted and free, assistance by the district attor-
ney or court clerk may not raise any red flags. But requiring
a prosecutor to offer assistance for conviction expunge-
ments, which are discretionary and which the district
attorney's office can oppose, raises sticky ethical questions.
A 2012 Tennessee Board of Professional Responsibility's
formal ethics opinion identifies the potential problems
raised by the statutory requirement, but concludes that the
requirement does not create an ethical problem provided
that the prosecutor does not give legal advice, but rather
offers administrative assistance to the pro se petitioner.8

According to the opinion, the prosecutor must clearly
explain that no attorney-client relationship exists, that the
pro se petitioner can seek additional legal advice, and that
the district attorney is opposing the petition in cases where
the office will. The ethics opinion goes on to say that even
when the district attorney will oppose the petition, the office
must assist the petitioner in preparing the petition provided
that the petition does not include fraudulent information.3 9

These limitations on the prosecutor's role severely limit
their assistance. And it is hard to imagine that prosecutors
can effectively help a petitioner without giving them legal
advice about whether a conviction is eligible in the first
place. Additionally, the statute places the prosecutor in
a difficult position when filling out a petition that the
prosecutor believes has no legal merit, especially when the
office benefits from the $280 expungement fee, which is
not refunded if the petition is denied.

A related ethical issue unaddressed by the 2012 ethics
opinion is how the district attorney can avoid giving legal
advice while at the same time filling out the petition, if
a person's potentially eligible convictions implicate parts bf
the expungement statute that are vague and open to legal
interpretation. For example, in a 2015 amendment to the
expungement statute, moving and nonmoving traffic
offenses "shall not be considered a criminal offense" for
the purpose of expunging convictions.40 As a result, these
traffic offenses no longer count against a person with
another eligible conviction. First, there has been significant
disagreement between defense attorneys and prosecutors
about what constitute moving and non-moving traffic

FEDERAL SENTENCING REPORTER * VOL. 30, NOS. 4-5 * APRIL/JUNE 2018 279



offenses. Prosecutors under the ethic opinion's interpreta-
tion are unable to give legal advice on this issue. Second,
this new section raises a strategic legal question for the
petitioner with only an expungable moving or non-moving
offense on their record. Essentially, the petitioner needs to
decide whether or not to burn the one-time expungement
on an excluded traffic offense, and the prosecutor would be
unable to give legal advice about that question as well. The
consequence of the district attorney's limited role can mean
that individuals who cannot afford legal advice do not seek
an expungement for a conviction that could be eligible.
Public defenders, on the other hand, who are not autho-
rized by the statute to help pro se petitioners with convic-
tion expungements, are better positioned to fill this role.

D. Limited Pro Bono Legal Assistance
As more attorneys throughout the state help people clean up
their criminal records, the most common form of legal help
is through a growing number of weekend "expungement
clinics" organized by judges, bar associations, legal aid
organizations, and law schools. The outcome of these clinics
on paper is often overwhelmingly positive. Hundreds of
expungement petitions are filed. Yet the bulk of the work
done at these clinics focuses on removing dismissals from
a person's criminal history. This is because those expunge-
ments are easy to identify and handle, and involve no fees.

Although expunging hundreds of dismissals is no small
task, where convictions are concerned there are more
complicated legal issues relating to eligibility that may go
unaddressed through clinics, especially when a petitioner
has more than one conviction. Pro bono attorneys often do
not offer legal advice about conviction eligibility or court
cost waiver issues because this requires more than a short
legal consultation relating to a person's criminal history in
the local court. On the one hand, this avoids incomplete or
inaccurate legal advice by pro bono attorneys who are fre-
quently not well-versed in the complexities of the expun-
gement statute. On the other hand, individuals attending
these clinics may not realize that they have more work to do
on their criminal histories before they can confidently file
a costly application to expunge a conviction.

The pro bono legal services model thus creates a catch-
22 for a person trying to understand if they have
expungement-eligible convictions. The legal clinics rarely
offer advice about convictions, but many individuals cannot
afford to hire a lawyer who can determine if they have
expungable convictions. Filing a conviction expungement
petition that is denied can be costly since some jurisdictions
will not refund the $280 filing fee.4' Ironically, the very
existence of pro bono legal clinics may actually mask how
inaccessible the statute is for a person who cannot afford to
hire a lawyer.

E. Reducing Statewide Resource Disparities
Three of the largest cities in Tennessee reflect the potential
for how counties can successfully implement effective pro
bono legal help for people seeking to expunge their records.

In Nashville, the clerk's office developed an individualized,
online form to request help with expungement. If a person

has eligible charges, the clerk fills out an expungement
petition. Independently, a Nashville general sessions court

judge hosts a community court on several Saturdays
throughout the year to assist petitioners in determining

their eligibility for expungement, to waive court costs for

indigent petitioners, and to sign expungement orders.

A judge in Memphis and one in Knoxville have replicated
this weekend community court model, with hundreds of

individuals lining up to attend. Also in Knoxville, the Dis-

trict Attorney's office collaborated with the Clerk's Office to

set up an "expungement screening" twice a week where an
assistant district attorney and law students in the University

of Tennessee Legal Clinic, trained in expungement law,

counsel pro se petitioners and assist them in filling out
their expungement petitions, including conviction expun-

gements. The Administrative Office of the Courts has also

set up an expungement clinic-in-a-box tool kit to help pro

bono attorneys run effective clinics throughout the state.

These examples present ways that the courts, district
attorneys, clerks, local attorneys, and even law students are
developing best practices to help pro se petitioners under-

stand how the expungement statute can help them, and file

those petitions. However, much of that work is occurring in

Tennessee's biggest cities, creating a disparity in assistance
for people living in less populous and rural countries where
resources are much more limited.

III. Forging a Path to Reform
Tennessee has the potential to be a national leader in

expungement law, and some of the bills recently introduced

to amend the expungement statute address the persistent

access-to-justice barriers facing indigent, pro se applicants

hoping to clean up their criminal records. Three amend-
ments, in particular, would make a real difference: auto-

matic statewide expungement of dismissals, authority for

courts to waive filing fees for those who can prove indi-

gency, and limits on judicial discretion to deny expunge-

ment for eligible convictions.
Expunging dismissals can be made administratively

easier in Tennessee. Several states, like Illinois and New

Jersey, seal or expunge dismissed charges automatically

without requiring a separate proceeding or filing of a peti-

tion.42 In Maryland, expungement of non-convictions is not

automatic, but a website called MDExpungement has sim-

plified expunging non-convictions.43 The website connects

to the state's criminal hisfory databases and allows a person

to identify eligible dismissals, and then the program uses

the information in the database to automatically populate

an expungement petition that the person can file with the

appropriate court clerk.44 If Tennessee adopted a comput-
erized system for expunging dismissed charges or devel-

oped a website like Maryland's, individuals could navigate

the process of expunging dismissals on their own. Pro bono

efforts throughout the state could then focus on helping

indigent individuals with more difficult legal issues relating
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to expungement, like preparing motions to waive costs and
fees and answering questions about whether certain con-
victions are eligible for relief.

Currently, judges have authority to make indigency
determinations in criminal cases to reduce or waive
costs and fees, making them proportionate to a person's
ability to pay. They make these decisions daily when
appointing state-funded attorneys to indigent defen-
dants. But this authority is not explicitly set forth in the
expungement statute, and the AG's memo cautions
against it, so judges throughout the state understand this
waiver authority differently when it comes to expunge-
ment fees. The current expungement fees, though, are
not proportionate to income, and so disproportionately
limit low-income individuals' ability to expunge their
records. To lift this barrier, an amendment to the
expungement statute could explicitly allow judges to
make indigency determinations that waive or reduce
expungement fees.

Expunging an eligible conviction in Tennessee is dis-
cretionary, and the statute's only guidance is a vague bal-
ancing test requiring the judge to weigh "the interests of
the petitioner against the best interests of justice and public
safety," but offering the judge no criteria to help make that
decision.45 Other states have solved this problem by
removing discretion entirely or creating a more detailed
balancing test with a presumption in favor of granting the
expungement. For example, a neighboring state, Kentucky
has mandatory expungement for a single misdemeanor or
misdemeanors arising from the same incident.46 By com-
parison, Kansas has a presumption in favor of expunge-
ment, and Minnesota has a presumption in favor of sealing
if certain criteria are met.47

In Tennessee, eligible convictions are limited to low-
level, non-violent offenses, leaving many without a chance
to expunge their more serious offenses even after long
crime-free periods. Legislators in Tennessee focused on
helping individuals move beyond their criminal record may
be interested in examining more expansive statutes in Illi-
nois, Indiana, and Nevada, which afford relief to almost all
but the most serious felonies after specified waiting pen-
ods.48 Illinois seals a wide range of records after a brief
three years, while Nevada and Indiana stagger the timing of
sealing based on the level of offense.49 Indiana's expunge-
ment scheme provides for fee waivers and has been
proactively administered by the state court system.5o The
scope of these relief mechanisms is far more expansive
than Tennessee's statute and can serve as models for
reform.

The Tennessee expungement statute has given hope to
many who want to move beyond their criminal charges
and become productive, contributing citizens. Each year,
the legislature has expanded that possibility. By removing
access-to-justice obstacles to expungement for Tennes-
seans of limited means, the state can provide a second
chance to those who stand to benefit the most from
expungement.

Notes
* I am grateful to The American Law Institute and the National

Conference of State Legislatures for hosting such a timely
roundtable conference where I presented an earlier version of
this article and to the thoughtful feedback of its participants. I
am indebted to Margaret Colgate Love for her wonderful
feedback and thorough substantive edits. I would also like to
thank James Stovall for his unyielding support, Yasmin Stig-
gons for her excellent research assistance, the University of
Tennessee College of Law for its generous financial support,
and the hundreds of expungement clients who have shared
their insights about the limitations of Tennessee's expunge-
ment statute with me over the past five years.
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