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CONTESTED ELECTIONS AS SECRET WEAPON: LEGISLATIVE
CONTROL OVER JUDICIAL DECISION-MAKING

Judy M, Cornett*

Matthew R. Lyon**

I. INTRODUCTION

What does a battle over contested election of judges look like? In
Tennessee, it has taken the form of a battle over summary
judgment. Since 1971, Tennessee has chosen its appellate judges
through merit selection.1  Pursuant to the "Tennessee Plan,"
vacancies on the appellate bench are filled by a process of
application by interested lawyers, nomination of three candidates
by the Judicial Nominating Commission, appointment by the
governor, evaluation by the Judicial Evaluation Commission, and
retention by the voters every eight years thereafter. 2 In these
retention elections, voters vote "yes" or "no" on the question: "Shall
(Name of Candidate) be retained or replaced in office as a Judge of
the (Name of Court)?"3  Because the Tennessee Constitution has
provided since 1835 that "Judges of the Supreme Court shall be
elected by the qualified voters of the State,"4 critics of the Tennessee
Plan have argued that retention elections are unconstitutional, and
that only contested elections can satisfy the constitutional

* Professor, University of Tennessee College of Law. I wish to thank my research

assistants, Amanda Morse and Mitchell Panter, Class of 2013, for their outstanding research
assistance.

** Assistant Professor, Lincoln Memorial University-Duncan School of Law. Thank you
to Danielle Goins, DSOL Class of 2013, for her excellent research assistance.

I See TENN. CODE ANN. § 17-4-102 (2009); Penny J. White & Malia Reddick, A Response to
Professor Fitzpatrick: The Rest of the Story, 75 TENN. L. REV. 501, 509-10 (2008) (describing
the Tennessee Plan for merit selection of appellate judges). Merit selection has been
continuously applicable since 1971 to the judges of the two intermediate appellate courts in
Tennessee, the Court of Appeals and the Court of Criminal Appeals, but between 1974 and
1994, Supreme Court justices were omitted from the Tennessee Plan. See Brian T.
Fitzpatrick, Election as Appointment: The Tennessee Plan Reconsidered, 75 TENN. L. REV.
473, 482-83 (2008).

2 See generally Fitzpatrick, supra note 1, at 482-84.
3 TENN. CODE ANN. § 17-4-115(b)(1) (2009).
4 TENN. CONST. art. VI, § 3.
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mandate. 5

Because the legislation authorizing the Judicial Nominating
Commission and the Judicial Evaluation Commission expired on
June 30, 2008,6 proponents of contested judicial elections began
agitating for legislation establishing judicial elections or, in the
alternative, an amendment to the Tennessee Constitution to
provide for retention elections.7 In 2009, however, the Tennessee
General Assembly passed legislation extending the Tennessee Plan
until June 30, 2012.8 With the Tennessee Plan again set to expire,
the debate over contested elections has begun anew, but with an
additional twist: In January 2011, for the first time since
Reconstruction, the Tennessee General Assembly convened in
Nashville with a Republican majority in both houses.9 Indeed, early
in the session, a bill was introduced to abolish the Tennessee Plan
and institute contested elections for all appellate judges. 10 The
Lieutenant Governor and Speaker of the Senate, Senator Ron
Ramsey, proposed a constitutional amendment to "legitimize" the
Tennessee Plan, fearing the repercussions of "high-spending
political contests" for judges.1 Ramsey's proposal was supported by

5 See, e.g., Fitzpatrick, supra note 1, at 476 (explaining possible unconstitutionality in
selection process and advocating for elections). Professor Fitzpatrick has recently expressed a
preference "to take voters out of the equation altogether and follow a system similar to the
process of appointing federal judges." Blake Farmer, Judicial Selection Critics Wave Caution
Flag on Constitutional Amendment, WPLN NEWS (Jan. 25, 2012), http://wpln.org/?p=33376;
see also infra note 13 and accompanying text. This view is in contrast to both his initial 2008
article and a follow-up essay later that year. See Fitzpatrick, supra note 1, at 476; Brian T.
Fitzpatrick, Errors, Omissions, and the Tennessee Plan, 39 U. MEM. L. REV. 85, 109 (2008)
("[Flor better or for worse, the Tennessee Constitution strikes a different balance between
judicial independence and democratic accountability than does the federal constitution.
These differences obviously need to be respected when interpreting the Tennessee
Constitution.").

6 See Fitzpatrick, supra note 1, at 485 n.109. The activities of the two commissions would
cease one year from that date, on June 30, 2009. See id. at 485 n.110.

Indeed, Professor Fitzpatrick's article, funded by the Federalist Society, was part of this
effort. See Fitzpatrick, supra note 1, at 473 n.al.

8 2009 Tenn. Pub. Acts Ch. No. 517.
9 See Andy Sher, New GOP Era Begins in Assembly, CHATTANOOGA TIMES FREE PRESS,

Jan. 10, 2011, http://www.timesfreepress.com/news/201 l/jan/10/new-gop-era-begins-in-
assembly/. The Republican majority is significant because, for historical reasons, since the
end of Reconstruction, Tennessee appellate judges have been overwhelmingly Democratic.
See infra note 205.

10 S.B. 0699/H.B. 0958, 107th Gen. Assemb., 1st Reg. Sess. (Tenn. 2011); see Tom
Humphrey, Adversaries Become Allies to Protect Tennessee Judge Selection Process,
KNOXVILLE NEWS SENTINEL, Aug. 6, 2011, http://www.knoxnews.com/news/2011/aug/06
adversaries -become -allies-to-protect-tennessee/.

11 See Humphrey, supra note 10. Although the Tennessee Supreme Court has twice
upheld the constitutionality of retention elections, see White & Reddick, supra note 1, at 513-
14, 521-22, Ramsey calls these decisions a "wink and nod to the Constitution." Humphrey,
supra note 10.
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both Tennessee Governor Bill Haslam, also a Republican, and
House Speaker Beth Harwell. 12 However, Republican legislators
broke with their leadership to pass a resolution in support of a
constitutional amendment combining the federal advise-and-
consent model for nominating judges with the current system of
judicial retention elections. 13 Supporters of the current system have
expressed concern that the constitutional amendment route is
simply "a back door way to bring on popular election of judges."14

But the battle over contested election for appellate judges cannot
be evaluated in a vacuum. In Tennessee, the issue of contested
elections is part of a much larger issue: legislative power over the
judiciary. Ironically, when Tennessee entered the union in 1796, its
constitution called for complete legislative control over the
judiciary, including election of all judges "by joint ballot of the two
houses of the General Assembly." 15  Legislative power over the
judiciary gradually eroded 16 until, in 1978, the General Assembly
passed a comprehensive reform package which reorganized the
Tennessee trial courts and granted the supreme court greater
rulemaking power. 17  But with the advent of the Republican-
controlled General Assembly, challenges have been raised to the
supreme court's power to appoint the Attorney General' 8 and to the
operation of the Court of the Judiciary, the disciplinary body that
oversees all Tennessee judges, a majority of whose members are
appointed by the Tennessee Supreme Court.1 9  This makes

12 Tom Humphrey, Haslam, Harwell, Ramsey Unite Behind Judge Selection Plan,
KNOXVILLE NEWS SENTINEL, Jan. 25, 2012, http://www.knoxnews.com/news/2012/jan/25/
haslam-harwell-ramsey-unite-behind-judge-plan. For the constitutional amendment to be
successful, it would have to garner the support of two-thirds of both houses of the Tennessee
General Assembly in both 2012 and 2013 and a support of the majority of Tennesseans voting
in the next gubernatorial election, in 2014. See TENN. CONST. art. XI, § 3.

13 See S.J. Res. 0710, 107th Gen. Assemb., 2d Reg. Sess. (Tenn. 2012).
14 Humphrey, supra note 12 (quoting House Democratic Caucus Chairman Mike Turner

(D-Old Hickory)); see also Frank Cagle, Appointing State Appellate Justices Unconstitutional,
METROPULSE (Feb. 1, 2012), http://www.metropulse.com/news/2012/feb/O1/appointing-state-
appellate-justices-unconstitution/.
15 See generally White & Reddick, supra note 1, at 503-04 (discussing legislative power

over the courts).
16 Legislative election of judges continued until adoption of an amendment to the

Constitution in 1853. Id. at 505-06; see also infra Part III.
17 See White & Reddick, supra note 1, at 519. Legislative power over the nominating

process continues, however, as the speakers of both houses of the General Assembly are
empowered to appoint all seventeen members of the Judicial Nominating Commission. See
Fitzpatrick, supra note 1, at 483.
is Tennessee is unique in that its Constitution requires the Supreme Court to appoint the

Attorney General. TENN. CONST. art. VI, § 5.
19 See TENN. CODE ANN. § 17-5-101 (2009); see generally Tom Humphrey, Tennessee

Leaders Struggle over Who Judges the Judges, KNOXVILLE NEWS SENTINEL, Aug. 28, 2011,

2011/2012] 2093
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Tennessee one among many states in which the legislature has
openly challenged the power of the judiciary.20

An additional line of attack has been opened on individual rulings
of the supreme court. In the 2011 session of the General Assembly,
the majority succeeded in passing legislation overruling two recent
decisions of the Tennessee Supreme Court that were seen as
excessively pro-plaintiff and thus unfriendly to business interests.21

In the first of those decisions, Hannan v. Alltel Publishing Co., 22 the
supreme court interpreted Tennessee Rule of Civil Procedure 56
and rejected the federal Celotex standard for summary judgment, 23

instead requiring that the movant for summary judgment either
"negate an essential element of the [nonmovant's] claim" or "show
that the [nonmovant] cannot prove an essential element of [its case]
at trial" in order to prevail on its summary judgment motion. 24 In
the second decision, Gossett v. Tractor Supply Co., the court rejected
the federal McDonnell-Douglas framework for evaluating summary
judgment motions in retaliatory discharge cases, holding instead
that the Hannan summary judgment standard should be applied to
those cases. 25

These two legislative attacks on specific supreme court rulings
could be viewed simply as isolated victories by special interests, or
as discrete instances of legislative dissatisfaction with specific
rulings of the court. Indeed, by flexing its legislative muscle, the
General Assembly might simply be showing its disregard for the
judicial branch; the legislature might be saying that it is the
ultimate arbiter of the law of Tennessee. But this relatively benign
interpretation of the legislature's action overlooks the larger
context. The General Assembly's attempt to control the summary
judgment standard constitutes a broadside attack on the supreme

http://www.knoxnews.com/news/2011/aug/28/tennessee-leaders-struggle-over-who-judges-the
(discussing the individuals "in charge of [judicial] discipline" in Tennessee); Brandon Gee,
Turf Battle Between Legislature, Judiciary Lies on Horizon in Tenn., TENNESSEAN, Jan. 3,
2012, at 1A.

20 See John Gibeaut, Co-Equal Opportunity, A.B.A. J., Jan. 2012, at 44, 46 ("[B]y 2011, the
number and scope of legislative attacks had grown in dozens of states and covered nearly all
phases of court administration, decision-making and judicial selection.").

21 Gossett v. Tractor Supply Co., 320 S.W.3d 777 (Tenn. 2010), superseded by statute, Act of
May 21, 2011, ch. 461, 2011 Tenn. Pub. Acts (codified at TENN. CODE ANN. §§ 4-21-311(e)
(2011), 50-1-304(g) (Supp. 2011), 50-1-801 (Supp. 2011)); Hannan v. Alltel Publ'g Co., 270
S.W.3d 1 (Tenn, 2008), superseded by statute, Act of May 20, 2011, ch. 498, 2011 Tenn. Pub.
Acts (codified at TENN. CODE ANN. § 20-16.101 (Supp. 2011)).

22 Hannan, 270 S.W.3d at 1.
23 Celotex Corp. v. Catrett, 477 U.S. 317 (1986).
24 Hannan, 270 S.W.3d at 9.
25 Gossett, 320 S.W.3d at 777.

[Vol. 75.42094
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court's ability to interpret its own rules. And, by holding contested
elections-the proverbial "sword of Damocles"--over the head of the
supreme court, the legislature dared the court to reinstate the
Hannan standard by holding the legislation unconstitutional. Thus,
whatever power the General Assembly believes it has to control the
interpretation of the rules of civil procedure is augmented by its
threat to subject the justices of the supreme court and intermediate
appellate court judges to contested elections.

In the remainder of this article, we will explore the role of
summary judgment in the current showdown between the
Tennessee Supreme Court and the General Assembly. In Part II,
we will briefly discuss Public Chapter No. 498. In Part III, we will
explore the constitutionality of the Act repealing Hannan. In Part
IV, we will examine whether the Act exceeds the General
Assembly's statutory rulemaking powers. And in Part V, we will
conclude by restating the larger context, including the political
realities, of the inter-branch battle.

II. PUBLIC CHAPTER No. 498

On the last day of the 2011 regular legislative session, May 20,
the Tennessee General Assembly passed Public Chapter No. 498,
which purported to overrule Hannan by adopting the Celotex
standard for summary judgment. 26 The operative section of the Act
creates a new section of the Tennessee Code Annotated, section 20-
16-101, which reads as follows:

In motions for summary judgment in any civil action in
Tennessee, the moving party who does not bear the burden
of proof at trial shall prevail on its motion for summary
judgment if it:
(1) Submits affirmative evidence that negates an essential
element of the nonmoving party's claim; or
(2) Demonstrates to the court that the nonmoving party's
evidence is insufficient to establish an essential element of
the nonmoving party's claim.27

The enacted bill contained findings that expressed the
legislature's purpose to overrule Hannan on the basis of its conflict
with federal law and the finding, unsupported by any evidence in

26 Act of May 20, 2011, ch. 498, 2011 Tenn. Pub. Acts (codified at TENN. CODE ANN. § 20-

16-101 (Supp. 2011)).
27 TENN. CODEANN. § 20-16-101 (Supp. 2011).

2011/2012] 2095
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the legislative history, that "this higher Hannan standard results in
fewer cases being resolved by summary judgment in state court,
increasing the litigation costs of litigants in Tennessee state courts
and encouraging forum shopping. .. ,28 The enacted bill also
provided that "[e]xcept as set forth herein, Rule 56 of the Tennessee
Rules of Civil Procedure remains unchanged."29

The most obvious question arising from this attempt to either
amend Tennessee Rule of Civil Procedure 56 or overrule the
Tennessee Supreme Court's interpretation of it is whether the
enactment is constitutional. 30 The stage is set for the Tennessee
Supreme Court to answer the age-old question: "Who has the power
to prescribe the procedure of the ... courts?"31 Because there is no
precise federal or state analogue to what has happened in
Tennessee-and because Tennessee's current supreme court is
especially astute and articulate in matters of civil procedure 32-the
constitutional challenge that is sure to come will shed light on the
current status of inter-branch power on the state level.33

A second question arising from enactment of the new law is
whether the legislature can depart from its own established
processes for amending court rules of practice and procedure. 34 In
Tennessee, as in the federal system, the constitution establishes
only the supreme court, reserving to the legislature the power to
establish inferior courts. 35 Analogous to Congress's enactment of
the Rules Enabling Act,36 the Tennessee legislature has arguably
delegated rulemaking power for the inferior courts to the Tennessee
Supreme Court: "The supreme court may make rules of practice for

28 Act of May 20, 2011, ch. 498, 2011 Tenn. Pub. Acts. One commentator has mistakenly
asserted that "[t]he preamble did not make it into the final version of the law." Andr6e
Sophia Blumstein, Bye Bye Hannan? What a Difference Two Little Words, at Prial, Can Make
in the Formulation of Tennessee's Summary Judgment Standard, TENN. B.J., Aug. 2011, at
14, 16 n.14.

29 Act of May 20, 2011, ch. 498, § 2, 2011 Tenn. Pub. Acts.
30 See 4 CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 1001 (3d ed.

2002).
31 Id.
32 For example, the Tennessee Supreme Court recently rejected the federal plausibility

pleading standard set forth in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and
Ashcroft u. Iqbal, 556 U.S. 662 (2009), in a strongly reasoned decision. See Webb v. Nashville
Area Habitat for Humanity, Inc., 346 S.W.3d 422, 425 (Tenn. 2011).

33 However, the legislature could be viewed as engaging in an inter-branch game of
"chicken" by using the specter of popular election of Tennessee's appellate court judges,
including the justices of the supreme court, as a deterrent to the court's robust review of the
act.

34 See TENN. CODE ANN. § 16-3-404 (2009).
35 TENN. CONST. art. VI, § 1.
36 See 28 U.S.C. § 2072 (2011).

2096 [Vol. 75.4
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the better disposal of business before it."37 "The supreme court has
the power to prescribe by general rules the forms of process, writs,
pleadings and motions, and the practice and procedure in all of the
courts of this state in all civil and criminal suits, actions and
proceedings." 38  "[Such rules] shall not abridge, enlarge or modify
any substantive right, and shall be consistent with the constitutions
of the United States and Tennessee."39

Tennessee's process for promulgating the rules of civil procedure
differs from the federal process, however. While Congress has a
negative veto over rules presented to it by the U.S. Supreme
Court,40 the Tennessee General Assembly must positively approve
by joint resolution the rules presented to it by the Tennessee
Supreme Court.41 Thus, the version of Tennessee Rule of Civil
Procedure 56 interpreted by the Tennessee Supreme Court in
Hannan was actually enacted by a majority vote of the General
Assembly in 1971.42

Yet, despite this explicit delegation of rulemaking power to the
Tennessee Supreme Court by the Tennessee legislature, the
Tennessee Supreme Court has referred repeatedly to its "inherent
power" to promulgate rules of practice and procedure. 43 Never
before has the General Assembly attempted to amend a rule of civil
procedure (or, alternatively, to legislatively overrule the Tennessee
Supreme Court's interpretation of a rule of civil procedure); thus,
there is no case that answers the question of whether the

37 TENN. CODE ANN. § 16-3-401 (2009).
38 Id. § 16-3-402.

39 Id. § 16-3-403.
40 See 28 U.S.C. § 2074 (2011).
41 TENN. CODE ANN. § 16-3-404.
42 Tennessee first adopted its rules of civil procedure, modeled on the Federal Rules of

Civil Procedure, in 1971, to become effective on January 1, 1971. See TENN. R. CIv. P. 56.
Major amendments to Rule 56 were enacted pursuant to the statutory process in 1993. Id.
Rule 56 was last amended in 2007. Id.

The standard for granting summary judgment in Tennessee Rule of Civil Procedure 56 is
virtually identical to that of Federal Rule of Civil Procedure 56. Compare TENN. R. Civ. P.
56.04 ("[T]he judgment sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law." (emphasis added)), with FED. R. CIv. P. 56(a) ("The court shall
grant summary judgment if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law." (emphasis added)).

43 See, e.g., State v. Mallard, 40 S.W.3d 473, 480-81 (Tenn. 2001) ("Only the Supreme
Court has the inherent power to promulgate rules governing the practice and procedure of the
courts of this state."); State v. Reid, 981 S.W.2d 166, 170 (Tenn. 1998) ("It is well settled that
Tennessee courts have inherent power to make and enforce reasonable rules of procedure.");
Brewer v. State, 215 S.W.2d 798, 800 (Tenn. 1948) (recognizing a trial court's inherent power
to "make rules of practice deemed ... necessary for the proper trial of cases").

2011/2012] 2097
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any delegation of power by the General Assembly. 221 The case that
is most on point with the current state of the law is Mallard.222 As
noted earlier, the Mallard court insisted on its own inherent
rulemaking power.223 However, the court also recognized a limited
role for legislative rulemaking:

The authority of the General Assembly to enact rules of
evidence in many circumstances is not questioned by this
Court. Its power in this regard, however, is not unlimited,
and any exercise of that power by the legislature must
inevitably yield when it seeks to govern the practice and
procedure of the courts.224

Noting the fuzzy line between substance and procedure, the
supreme court elaborated on the respective powers of the General
Assembly and the court:

[W]e have frequently acknowledged the broad power of the
General Assembly to establish rules of evidence in
furtherance of its ability to enact substantive law. But, as the
General Assembly can constitutionally exercise only the
legislative power of the state, its broad ability to enact rules
for use in the courts must necessarily be confined to those
areas that are appropriate to the exercise of that power.
Although any discussion of the precise contours of this
legislative power is not appropriate in this case, it is
sufficient to acknowledge that such power exists and that it
is necessarily limited by the very nature of the power
itself.225

Thus, although the court's analysis is less than pellucid, the court
appears to confine the General Assembly's rulemaking power to its
substantive legislative power. 226 In other words, the court seems to
deny to the General Assembly any freestanding rulemaking power
apart from the enactment of substantive law. 227

221 State v. Mallard, 40 S.W.3d 473, 480-81 (Tenn. 2001).
222 Id.
223 Id. at 480-81.
224 Id. at 480.
225 Id. at 481 (citing Daugherty v. State, 393 S.W.2d 739, 743 (Tenn. 1965)) (emphasis

added).
226 It was this principle that presumably led Rep. Mike Stewart (D-Nashville) to state that,

while he understands the legislature's role in setting policy, the proposed legislation
overruling Hannan dealt with procedural rules, and was different from a statute creating
substantive law. Statement by Rep. Stewart, House Judiciary Committee, May 3, 2011,
available at http://tnga.granicus.comMediaPlayer.phpview-id=186&clip-id=419..

227 In a recent case, the Tennessee Supreme Court seemed to meld these two lines of
cases-joint power and inherent power-by asserting that the Rules of Civil Procedure "are

2124 [Vol. 75.4
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If Tennessee's legislature lacks freestanding rulemaking
authority, it is less powerful than the United States Congress in
this regard. In at least three instances, Congress has passed
legislation inconsistent with the Federal Rules of Civil Procedure.22s

The most notable instance of congressional rulemaking was its
treatment of amendments to Rule 4 in 1982, first passing legislation
to postpone the amendments proposed by the United States
Supreme Court and then drafting and passing its own version of the
amendments. 229 In none of these instances does it appear that a
challenge was raised to Congress's power to legislate rules. Indeed,
some scholars have asserted that the congressional delegation of
rulemaking power to the Supreme Court in the Rules Enabling Act
is unconstitutional because, in light of the practical inability to
separate procedure and substance, it permits the Supreme Court to
make substantive law.230

Assuming that the Tennessee General Assembly had rulemaking
power to delegate in Tennessee Code Annotated section 16-3-403,
does it retain any rulemaking power post-delegation? The
rulemaking power of Congress may provide a valid analogue to the
post-delegation power of Tennessee's General Assembly. Like the
General Assembly, Congress has legislatively delegated the power
to promulgate rules of practice and procedure to the Supreme
Court.231 And like the Tennessee General Assembly, Congress must
approve of proposed rules before they become effective. 232 However,
on the eve of the adoption of the Tennessee Rules of Civil Procedure,
the Tennessee legislature, unlike Congress, expressly declared:
"This part shall constitute a broad conference of full, plenary and

promulgated by this court and approved by the General Assembly pursuant to this court's
'inherent power to promulgate rules governing the practice and procedure of the courts of this
state."' Hall v. Haynes, 319 S.W.3d 564, 571 (Tenn. 2010) (quoting Mallard, 40 S.W.3d at
481).

228 See WRIGHT, ET AL., supra note 30, at § 1001.
229 For the fascinating history of these amendments, see generally Sinclair, supra note 211.
230 See Martin H. Redish & Uma M. Amuluru, The Supreme Court, the Rules Enabling Act,

and the Politicization of the Federal Rules: Constitutional and Statutory Implications, 90
MINN. L. REV. 1303 (2006). In a variation on this theme, the former Reporter to the Advisory
Committee on the Civil Rules has opined that the U.S. Supreme Court's "freewheeling
rewriting of the Civil Rules" has precipitated a "crisis [in] procedural rulemaking." Paul D.
Carrington, Politics and Civil Procedure Rulemaking: Reflections on Experience, 60 DUKE L.J.
597, 600 (2010). Professor Carrington identifies pervasive changes to or (mis)readings of the
rules in an effort by the Supreme Court to "calm the unrest of those who saw themselves as
present or prospective defendants in civil cases." Id. at 613. Paralleling the situation
currently facing Tennessee, the modifications of the rules "conformi to the deregulation or
tort-reform politics favored by many business interests." Id. at 600.

231 28 U.S.C. § 2072 (2011).
232 Id. § 2074.
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discretionary power upon the supreme court."233  If "full" and
"plenary" power resides in the supreme court, it would seem that
the General Assembly can have no residual rulemaking power.

Nevertheless, in crafting the process by which the Rules of Civil
Procedure are promulgated, the General Assembly crafted a role for
itself. If Congress's negative veto power over the federal rules
indicates that rulemaking power originates in and remains with
Congress, 234 then the Tennessee General Assembly's role of giving
positive approval to the rules may indicate its ultimate power over
rulemaking. Indeed, in Tennessee, if rulemaking power inheres in
the supreme court, regardless of the statutory delegation, then it
seems illogical that the court submits its rules to the General
Assembly for approval. If the Tennessee General Assembly has no
power over rulemaking, then its approval of the court's rules would
seem to be, at best, superfluous.

Assuming, therefore, that the General Assembly retains some
power over rulemaking, what is the scope of that power? One
limitation on the General Assembly's power is found in the process
it has prescribed for promulgating the rules. The rules are initially
drafted by the Tennessee Supreme Court, but become effective only
after the General Assembly approves them by joint resolution.235

Thus, the legislature has delimited its role in the rulemaking
process to one of approval only. It has not preserved for itself any
role in the process of making rules other than that of approving
rules drafted by the supreme court.236 To the extent it might have
had power to engage in naked rulemaking prior to the delegation, it
has instead chosen to confine its role to approval of rules presented

233 TENN. CODE ANN. § 16-3-504 (2009).
234 See WRIGHT ET AL., supra note 30, § 1001 ("[T]he weight of authority in this country

supports the right of Congress to prescribe rules of judicial procedure for the federal courts.").
235 TENN. CODE ANN. §§ 16-3-401 to -403 (2009). TENN. CODE ANN. § 16-3-406 (2009)

provides: "After the rules have become effective, all laws in conflict with the rules shall be of
no further force or effect." Quoting this language, Don Paine observes: "It is noteworthy that
no Code section provides for nullification of a Supreme Court rule by subsequent legislation
on the same subject." Paine, Can the General Assembly Overrule Supreme Court Rules?,
supra note 112, at 37.

236 Recently, the supreme court, recognizing the delineation of authority in the rulemaking
process, declined to interpret one of the discovery rules in a way that was inconsistent with
legislative history, despite the fact that Tennessee is in the extreme minority of jurisdictions
on the issue. Instead, it deferred to the rulemaking process and simply expressed its
preference for Tennessee to join other states in following changes in the corresponding federal
rule. See Thomas v. Oldfield, 279 S.W.3d 259, 264 (Tenn. 2009). Similarly, in Webb, the
supreme court declined to adopt the federal "plausibility" pleading standard by judicial
decision, instead deferring to the rulemaking process. Webb v. Nashville Habitat for
Humanity, Inc., 346 S.W.3d 422, 424, (Tenn. 2011).
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to it. This interpretation of the General Assembly's residual power
harmonizes with its grant of "full" and "plenary" power to the
supreme court. 237  Within Tennessee's statutory rulemaking
scheme, the supreme court wields "full" and "plenary" power to
write the rules; the General Assembly's only power is one of
approval or disapproval.

This interpretation, however logical, seems to be challenged by
the declaration of the supreme court in Tennessee Dep't of Human
Services v. Vaughn that

[t]hese rules [the Rules of Civil Procedure], along with the
Rules of Criminal Procedure and the Rules of Appellate
Procedure, are "laws" of this state, in full force and effect,
until such time as they are superseded by legislative
enactment or inconsistent rules promulgated by this court
and adopted by the General Assembly. 238

This quote from Vaughn, which is not part of the court's holding
but responds only to the court of appeals' erroneous assertion that
the "Tennessee Rules of Civil Procedure are not laws[,' '23 9 has been
relied on by lower courts for the proposition that "[t]he Tennessee
Rules of Civil Procedure are 'laws' and are subject to being
superseded in the same manner as statutes." 240  If this
interpretation of Vaughn's declaration is valid, then presumably the
General Assembly can make and amend court rules at will.
However, it appears that the statement in Vaughn simply refers to
the status of the rules and the necessity for the courts to interpret
them just as any other 'laws" would be interpreted.

As noted, the supreme court in Mallard suggested another
boundary. Namely, the General Assembly's power over court rules
extends only to matters of substance: "[W]e have frequently
acknowledged the broad power of the General Assembly to establish
rules of evidence in furtherance of its ability to enact substantive
law."241 It is not clear precisely what type of substance-based or
substance-linked rule the court had in mind-the court gave no

237 TENN. CODE ANN. § 16-3-504.
238 Tenn. Dep't of Human Servs. v. Vaughn, 595 S.W.2d 62, 63 (Tenn. 1980). Professor

Don Paine opined in December 2011 that when Justice Henry wrote this "dictum" in Vaughn,
he did so "mistakenly." Paine, Can the General Assembly Overrule Supreme Court Rules?,
supra note 112, at 37.

239 Vaughn, 595 S.W.2d at 63.
240 Lady v. Kregger, 747 S.W.2d 342, 345 (Tenn. Ct. App. 1987). This quote has also been

relied upon by one commentator, who asserts that a challenge to the constitutionality of
Public Act 498 "[will] not be an easy [one] to make." Blumstein, supra note 28, at 18.

241 State v. Mallard, 40 S.W.3d 473, 481 (Tenn. 2001).
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example of such a rule-but a court of appeals case may provide an
example. In Lady v. Kregger,242 the court of appeals addressed a
clear conflict between the service provisions of Tennessee's
uninsured motorist statute and Tenn. R. Civ. P. 3, governing service
of process. 243 The court's resolution of the conflict seems to reflect
the Mallard court's suggestion that the legislature has the power to
make only substance-specific rules. The court held that "[t]he
intention of the Legislature in enacting [the uninsured motorist
statute] was to provide an efficient procedure whereby the Plaintiffs
could obtain complete relief when injured by an uninsured
motorist."244  The court's reasoning was two-pronged. First, the
court reasoned that "[sluspension of the T.R.C.P. Rule 3
requirement[s] ... is consistent with the legislative intent to
provide an efficient procedure."245  Second, the court quoted a
general provision of the Tennessee Code Annotated: "If provisions of
different titles or chapters of the code appear to contravene each
other, the provisions of each title or chapter shall prevail as to all
matters and questions growing out of the subject matter of that title
or chapter."

246

Treating the Rules of Civil Procedure as "laws" subject to
interpretation pursuant to this section, the court held that "the
specific provisions in [the uninsured motorist statute] prevail over
the conflicting general provisions in T.R.C.P. Rule 3."247 Several
points are noteworthy here. First, the statutory service provisions
applied only to one type of action: suit against an uninsured
motorist carrier.248 Second, the court discerned a clear substance-
related purpose for the procedural provision: providing an efficient
remedy-more efficient than the cumbersome reissuance
requirements of Rule 3-for plaintiffs injured by uninsured
motorists. 249  Finally, the court applied the canon of statutory
construction that "the specific controls the general" to give effect to
the substance-related statutory provision. 250 Thus, the Lady court's

242 Lady, 747 S.W.2d at 342.
243 Id. at 343. Specifically, the statute permitted service upon the plaintiffs uninsured

motorist carrier without compliance with Rule 3's "requirement that new process be issued
every six months or the action be refiled yearly." Id. at 345.

244 Id. at 345.
245 Id.
246 Id. (quoting TENN. CODE ANN. § 1-3-103) (emphasis added).
247 Id.
248 Id. at 344.
249 See id. at 345.
250 Id.
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resolution of the conflict indicates that the substance-related
rulemaking power acknowledged by the Mallard court probably
refers to substance-specific procedures.

Public Chapter Number 498 does not qualify as the sort of
substance-specific rule to which legislative power extends. The Act
sets a new standard for granting summary judgment that is trans-
substantive-applicable to any civil action, rather than limited to a
specific type of action. Because summary judgment involves only
the evaluation of claims and evidence, and by definition, involves no
evaluation of the substance of a claim, a change in the summary
judgment standard could not be classified as substantive.251 Public
Chapter Number 498 fails the Mallard court's definition of valid
legislative rulemaking.

No Tennessee court has ever held that a Rule of Civil Procedure
could be legislatively overruled. In every case in which a statute
and a court rule were alleged to conflict, the Tennessee courts have
harmonized the two, sometimes giving effect to the statute and
sometimes to the rule. For example, in State ex rel. Leech v.
Wright,252 a suit seeking ouster of the Lincoln County Road
Commissioner, the supreme court stated that "if there is any
conflict between any express provision of the ouster statutes and
the Tennessee Rules of Civil Procedure, the ouster statute should
prevail."253  Nevertheless, the court read the ouster statute as
governing only amendments to the form of the complaint, holding
that Tennessee Rule of Civil Procedure 15 governs substantive
amendments and reversing the trial court's denial of the motion to
amend.254  In Mid-South Pavers v. Arnco Construction, the
Tennessee Court of Appeals harmonized the statute governing
revivor of actions with Tennessee Rule of Civil Procedure 25.01 by
holding that Rule 25.01 sets forth the first step in the revivor
process, while the statute prescribes the second step in the
process. 255 Therefore, the plaintiff should have complied with both

251 Of course, Tennessee's summary judgment standard may well be "substantive" for Erie

purposes. See Matthew R. Lyon, Shady Grove, the Rules Enabling Act, and the Application of

State Summary Judgment Standards in Federal Diversity Cases, 85 ST. JOHN'S L. REV. 1011,
1052-53 (2011) (arguing that federal courts sitting in diversity should apply state summary
judgment standards where those standards diverge from the federal Celotex standard).

252 State ex rel. Leech v. Wright, 622 S.W.2d 807 (Tenn. 1981).
253 Id. at 810-11.
254 Id. at 811. See also Frye, 70 S.W.3d at 716 (stating "we must construe Rules 3 and

41.01 of the Tennessee Rules of Civil Procedure and the Tennessee saving statute together in
a working order" and reading the language of the statute to require compliance with Rule 3).

255 Mid-South Pavers, Inc. v. Arnco Constr., Inc., 771 S.W.2d 420, 423 (Tenn. Ct. App.
1989).
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the rule and the statute to effectively revive its action. 256

These efforts by the courts to harmonize apparently conflicting
statutes and court rules are consistent with the Mallard court's
restrained approach to inter-branch comity. Unfortunately, it is
doubtful that Public Chapter Number 498 can be saved by
resourceful reading. First, the statute purports to establish an
entirely novel standard for summary judgment: the statute provides
that the movant "shall prevail" if it meets the Celotex standard. 257

Read literally, this enactment provides no opportunity for the
nonmovant to respond to the movant's showing. The Hannan
standard merely prescribes the showing necessary for the movant to
shift the burden of production to the nonmovant; it does not permit
the movant to "prevail" regardless of any showing by the
nonmovant. 258 This difficulty might be overcome by resourceful
reading,259 but if the Tennessee Supreme Court is faced with one of
the very rare cases in which the second prong of the Hannan test is
implicated,260 there appears to be no way to harmonize the statute
and the Hannan standard other than by reinserting the two words
"at trial" into the second prong.

In summary, then, the General Assembly's attempt to amend
Tennessee Rule of Civil Procedure 56 in Public Chapter Number
498 probably exceeded its power under the statutory scheme for the
promulgation and amendment of the Tennessee Rules of Civil
Procedure. In light of the supreme court's "full, plenary and
discretionary power" within the statutory scheme, there is no
residual power in the legislature to enact rules of practice and
procedure for the courts. Because the legislature's only role within

256 Id. Specifically, the court held that Rule 25.01 changed the statutory scheme from a

requirement of consent or scire facias to a simple motion and order of substitution of parties.
However, the second statutory step-filing the order in duplicate in the probate court-was
not addressed by the rule; therefore, that portion of the statute must still be complied with.
Id.

257 Act of May 20, 2011, ch. 498, § 1, 2011 Tenn. Pub. Acts .
258 At least one commentator has glossed over this distinction by asserting that both Byrd

and Hannan set the standard by which the movant should prevail, rather than simply
articulating the movant's initial burden of production. See Blumstein, supra note 28, at 16
(chart comparing Byrd, Hannan, and Public Chapter Number 498).

259 The court might read the poorly drafted statute to merely reflect the legislature's
intention that the movant can "shift the burden of production to the nonmovant" by
complying with either of the statutory prongs. This charitable reading is arguably no more
extreme than the Mallard court's willingness to read the verb "shall" as "should." See supra
note 102 and accompanying text.

260 See generally Judy M. Cornett, The Legacy of Byrd v. Hall. Gossiping About Summary

Judgment in Tennessee, 69 TENN. L. REV. 175 (2001) (discussing why the Hannan standard
will arise very rarely in summary judgment practice).
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this statutory scheme is to approve rules of civil procedure
promulgated by the supreme court, it has no power to create rules
outside this process.261 Although, as the Mallard court recognized
and the Lady court held, the legislature can validly enact
substance-specific rules of procedure, Public Chapter Number 498 is
trans-substantive. 262

V. CONCLUSION

The current situation in Tennessee is a vivid illustration of how
the mere threat of contested judicial elections can affect the legal
climate. The legislature's attempt to amend Tennessee's summary
judgment rule, or to overrule the Tennessee Supreme Court's
interpretation of it, all while circumventing the established
rulemaking process, adumbrates much larger issues about the
independence of the judicial branch. Legal arguments can be made
about the validity of Public Chapter Number 498-it violates the
separation of powers clause of the Tennessee Constitution; it
trenches upon the inherent powers of the Tennessee Supreme
Court; it runs afoul of the statutory process that by definition
delimits the Tennessee General Assembly's power to make rules of
practice and procedure. But the real battle being fought in
Tennessee is not one between Celotex and Hannan-it is, as the
Mallard court put it, a battle between "courtesy" and "concession."

261 Notably, during the very brief debate over the legislation on the floor of the Tennessee

Senate, Sen. Lowe Finney (D-Jackson) implored the sponsor, Sen. Brian Kelsey (R-
Germantown) to allow the Rules Committee the opportunity to review the bill before passage.
Statement of Sen. Finney, Senate Floor, May 20, 2011, available at
http://tnga.granicus.com/MediaPlayer.php?viewid=186&clipid=43288. Sen. Kelsey
responded that the because the bill had been introduced months earlier, the Tennessee Bar
Association had the opportunity to take it to the Rules Committee, but had not done so, and
at any rate, it was unnecessary for the Rules Committee to review it. Statement of Sen.
Kelsey, Senate Floor, May 20, 2011, available at http://tnga.granicus.comMediaPlayer
.php?view id=186&clipid=43288.

262 Although one commentator has sought to relate Public Chapter Number 498 to tort
reform measures passed during the same legislative session, the legislature itself made no
reference to tort reform in the preamble to the bill that was eventually enacted, undermining
any argument that the act had a substance-specific purpose. See Blumstein, supra note 28, at
17.
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