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unless some specific code provides to the
contrary. See, Stanbury Law Firm v. IRS,
221 F.3d 1059, 1062 (8th Cir.2000).

[11] We find it sufficient that the tax
treatment of third parties is irrelevant to the
issues presented in this action, and therefore,
we concur in the assessment of Magistrate
Judge Franklin L. Noel, who previously de-
nied the functionally equivalent scope of dis-
covery in the context of rejecting Xcel’s re-
quest to take a deposition, pursuant to Rule
30(b)(6), Federal Rules of Civil Procedure, on
generically the same topics as are the subject
of these Requests for Admissions. See, Or-
der, June 12, 2006, Docket No. 93. There-
fore, Xcel’'s Motion to Compel, as to these
Requests, is denied.

NOW, THEREFORE, It is—
ORDERED:

That the Motion to Compel [Docket No.
98] of the Plaintiff Xcel Energy, Inc., is
granted in part, as more fully detailed in the
text of this Order.
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Phillip and Meleade WASSON
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RIVERSIDE COUNTY, et al.

No. EDCV 06-0129VAP(RO).

United States District Court,
C.D. California.

April 21, 2006.

Background: Nonparty school district
moved to dismiss complaint, a copy of
which was mailed to the school district.

Holding: The District Court, Chapman,
United States Magistrate Judge, held that
it would quash service of process on school
1. Plaintiffs appear to have attempted to serve

their complaint on various nonparties in addition

to School District, and several of these nonpar-
ties filed motions to dismiss plaintiffs’ complaint

district for insufficiency of process and
insufficiency of service of process.

Motion granted.

1. Federal Civil Procedure &=1751

A motion to dismiss for insufficiency of
process concerns the form of the process
rather than the manner or method of its
service, while a motion to dismiss for insuffi-
ciency of service of process is the proper
vehicle for challenging the mode of delivery
or lack of delivery of the summons and com-
plaint. Fed.Rules Civ.Proc.Rule 12(b)(4, 5),
28 U.S.C.A.

2. Federal Civil Procedure €101

Merely serving a complaint on a nonpar-
ty does not make the nonparty a party.

3. Federal Civil Procedure ¢=538

District court would quash service of
process on school district for insufficiency of
process and insufficiency of service of pro-
cess, where only a copy of the complaint was
mailed to the school district and the school
district was not named as a defendant in the
complaint. Fed.Rules Civ.Proc.Rules 4(c)(1),
12(b)(4, 5), 28 U.S.C.A.

Phillip Wasson, San Diego, CA, pro se.
Meleade Wasson, San Diego, CA, pro se.

Robert P. Karwin, Middlebrook Kaiser and
Popka, San Bernardino, CA, for Defendants.

CHAPMAN, United States Magistrate
Judge.

PROCEEDINGS: (IN CHAMBERS) OR-
DER GRANTING NONPARTY TEM-
ECULA VALLEY UNIFIED SCHOOL
DISTRICT’S MOTION TO DISMISS

On March 14, 2006, nonparty Temecula
Valley Unified School District (“School Dis-
trict”) filed a motion to dismiss plaintiffs’
complaint under Fed.R.Civ.P. 12(b)(1),
12(b)(4), 12(b)(5) and 12(b)(6).! On April 13,

under Fed.R.Civ.P. 12(b)(6) for failure to state a
claim. However, the Court struck these motions
because the nonparties filing them lack standing
to file a Rule 12(b)(6) motion, Kimes v. Lab. Corp.



424

2006, plaintiffs filed an opposition to the mo-
tion, and on April 4, 2006, nonparty School
District filed a reply.

DISCUSSION

Nonparty School District seeks to dismiss
plaintiffs’ complaint under Rules 12(b)(4) and
12(b)(5) for insufficiency of process because
School District is not named as a defendant
in the summons and insufficiency of service
of process because plaintiffs did not serve
School District with a summons and com-
plaint, as required by Rule 4(c)(1).

[1] The difference between Rules 12(b)(4)
and 12(b)(5), which “is not always clear, nor
always observed,” is:

An objection under Rule 12(b)(4) concerns

the form of the process rather than the

manner or method of its service. Techni-
cally, therefore, a[RJule 12(b)(4) motion is
proper only to challenge noncompliance
with the provisions of Rule 4(b) or any
applicable provision incorporated by Rule

4(b) that deals specifically with the content

of the summons. A Rule 12(b)(5) motion is

the proper vehicle for challenging the
mode of delivery or lack of delivery of the
summons and complaint.

United States v. Hafner, 421 F.Supp.2d 1220,
1223 n. 3 (D.N.D.) (quoting 5A Wright &
Miller, Federal Practice and Procedure,
§ 1353, pp. 334-35 (3d ed.2004)); Richardson
v. Alliance Tire & Rubber Co. Litd., 158
F.R.D. 475, 477 (D.Kan.1994).

[2] Here, plaintiffs have not attempted to
even minimally comply with the federal rules
regarding the form and issuance of a sum-
mons, and the Clerk of Court could not, and
did not, issue a summons to School District
since plaintiffs have not named School Dis-
trict as a defendant in their complaint.? See,
e.g., Fed.R.Civ.P. 4(a) (“The summons shall
be ... directed to the defendant....”).
Thus, plaintiffs process on nonparty School
District is insufficient under Rule 12(b)(4),

of America, 2002 WL 31812919, *1 (M.D.N.C.),
although they would have had standing to file a
motion to dismiss under other subsections of
Rule 12(b).

2. Merely serving a complaint on a nonparty does
not make the nonparty a party. Jones v. Griffith,
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see bA Wright & Miller, Federal Practice
and Procedure, § 1353 at p. 335 (“Although
the distinetion between the Rule 12(b)(4) and
12(b)(5) motions is easy to state, the line
between them becomes blurred when the
alleged defect is that the defendant either is
misnamed in the summons or has ceased to
exist. In these cases, the form of the pro-
cess could be challenged under Rule 12(b)(4)
on the theory that the summons does not
properly contain the names of the parties, or
a motion under Rule 12(b)(5) could be made
on the ground that the wrong party—that is,
a party not named in the summons—has
been served.”), and School District’s motion
to dismiss under Rule 12(b)(4) should be
granted.

[3] Similarly, nonparty School District’s
motion should be granted under Rule
12(b)(5) since plaintiffs never served a proper
summons and complaint on School District,
Steinke v. Safeco Ins. Co. of America, 270
F.Supp.2d 1196, 1200-01 (D.Mont.2003), but
merely mailed to School District a copy of
the complaint, which does not name School
District as a defendant in either the caption
or body. Declaration of Jeffrey Smith, 12,
Exh. A. Thus, plaintiffs have not properly
served process on nonparty School District,
and this Court has no jurisdiction over
School District. Fed.R.Civ.P. 4(c)(1); Daly—
Murphy v. Winston, 837 F.2d 348, 355 (9th
Cir.1987); see also Mississippi Publ'g Corp.
v. Murphree, 326 U.S. 438, 444-45, 66 S.Ct.
242, 246, 90 L.Ed. 185 (1946) (“[Slervice of
summons is the procedure by which a court
having venue and jurisdiction of the subject
matter of the suit asserts jurisdiction over
the person of the party served.”).

This Court has the discretion to dismiss
the action against School District or to quash
service of process on School District, Stevens
v. Security Pac. Nat'l Bank, 538 F.2d 1387,
1389 (9th Cir.1976); Marshall v. Warwick,
155 F.3d 1027, 1032 (8th Cir.1998), and has

870 F.2d 1363, 1365 (7th Cir.1989); Incorporated
Village of Lynchburg, Ohio v. Douglas N. Higgins,
Inc., 822 F.2d 1088, 1987 WL 36148, *2 (6th
Cir.1987) (Unpublished Disposition) (per cu-
riam).



HOLLIDAY v. EXTEX

425

Cite as 237 F.R.D. 425 (D.Hawai‘i 2006)

determined to quash service of process since
School District is not a party to this action.?

ORDER

The process and service of process on non-
party Temecula Valley Unified School Dis-
trict are quashed.

The Clerk shall serve this Order on the
parties and nonparty Temecula Valley Uni-
fied School District.
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Tina HOLLIDAY, et al., Plaintiffs,
v.
EXTEX, et al., Defendants.

Timothy Holliday, et al., Plaintiffs,
v.

Extex, et al.,, Defendants.

Marlette Thomas, etc., et al., Plaintiffs,
v.

K & S Helicopters, Inc.,
et al., Defendants.

Nos. CIV. 05-00194 SPK-LEK, CIV.
05-00299 SPK-LEK, CIV. 05-
00319 DAE-LEK.

United States District Court,
D. Hawai‘i.

Aug. 10, 2006.

Background: Widow of pilot killed in heli-
copter crash brought negligence suit
against manufacturer of helicopter and
manufacturer of helicopter’s engine. En-
gine manufacturer moved to compel in-
spection of engine parts in the possession
of plaintiffs’ expert.

Holding: The District Court, Kobayashi,
United States Magistrate Judge, held that

3. In light of the Court’s ruling, it is not necessary
for the Court to also address School District’s

time, place, and manner of proposed in-
spection were not reasonable, warranting
denial of inspection request.

Motion granted in part and denied in part.

Federal Civil Procedure ¢=1597

Plaintiffs would not be required to ship
helicopter engine parts to engine manufac-
turer for its inspection in negligence suit
against manufacturer, where manufacturer’s
request did not allow plaintiffs 30 days to
respond as required by rule governing in-
spection requests; moreover, the time, place,
and manner of the proposed inspection were
not reasonable. Fed.Rules Civ.Proc.Rule 34,
28 U.S.C.A.

Stephen Tucker, Mendes and Mount LLP,
New York, NY, Allison M. Mizuo, Jeffrey S.
Portnoy, Marion Llanes Reyes-Burke, Neill
T. Tseng, Cades Schutte, Calvin E. Young,
Gary S. Miyamoto, Steven L. Goto, Ayabe
Chong Nishimoto Sia & Nakamura, Kenneth
K. Fukunaga, Lois H. Yamaguchi, Fukunaga
Matayoshi Hershey & Ching, John R. Lacy,
Goodsill Anderson Quinn & Stifel LLP, Hon-
olulu, HI, Brittany M. Schultz, Dykema Gos-
sett PLLC, Bloomfield Hills, MI, Eric Peder-
son, Rolls-Royce Corporation, Indianapolis,
IN, James L. Burt, III, Maloney Bean Horn
& Hull, Irving, TX, for Defendants.

Mark S. Davis, Michael K. Livingston,
Davis Levin Livingston Grande, Honolulu,
HI, Niall G. Yamane, Terry O’Reilly, O’'Reilly
Collins & Danko, San Mateo, CA, for Plain-
tiffs.

ORDER GRANTING IN PART AND DE-
NYING IN PART DEFENDANT
ROLLS-ROYCE  CORPORATION’S
MOTION TO COMPEL INSPECTION
OF SUBJECT PARTS

KOBAYASHI, United States Magistrate
Judge.

Before the Court is Defendant Rolls—
Royce Corporation’s (“RRC”) Motion to
Compel Inspection of Subject Parts (“Mo-

motion to dismiss under Rules 12(b)(1) and

12(b)(6).



