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Multistate Business Entities

Andrew D. Appleby* and Tomer S. Stein**

The binary legislative choice between state and federal regulation of a
firm's internal affairs is deeply entrenched in the existing literature and
policy discussions. Alas, this regulatory menu contains a false and distortive
dichotomy. The state-federal dichotomy is false because multistate formation
and regulation of business entities are possible as well. This dichotomy is
distortive because it deprives policymakers of the advantages of multistate
corporations and other business entities. In this Article, we demonstrate that
a multistate business entities regime can resolve multiple predicaments that
presently bring about unfairness and inefficiencies in both business entities
law and business entities taxation.

A multistate business entities regime promises to be beneficial for both the
participating states and the business entities themselves. For example, by
choosing to co-compete, states that have so far lost in the market for
corporate charters would be able to generate and divide among
themselves substantial business and tax revenues by offering the
corporations formed under their regime unique tax and corporate law
benefits. In this way, for example, a "tri-state" co-op, offered by New York,
Connecticut, and New Jersey, could compete with Delaware; and a "rust
belt" coalition could retain industry charters within its multistate
jurisdiction.

The hitherto unnoticed potential for a multistate entities regime aligns
with the Framers' vision for state cooperation under the Constitution's
Compact Clause. Furthermore, setting up this regime would vastly improve
the functioning of the market for both corporate charters and other business
entities. This regime would allow states to vigorously compete for both
managers and investors, boost stakeholder advocacy, and accomplish
environmental, social, and governance (ESG) goals to the benefit of their
constituents.

* Associate Professor of Law, Stetson University College of Law.
** Assistant Professor of Law, the University of Tennessee College of Law. We thank Dov
Solomon, Grant Christensen, and the participants in the Stetson Business Law Review Symposium
for the very helpful comments and suggestions on earlier drafts.
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INTRODUCTION

The Framers of the Constitution envisioned our union to include
meaningful interstate cooperation that is independent of federal action.1 In
tune with this vision, multistate agreements are commonplace in many legal
and commercial areas.2 Surprisingly, however, state cooperation has, thus far,
bypassed what is perhaps its most natural domain: the regulation of business
entities. In the realm of business entities, state separatism and fierce interstate
competition is the lay of the land. While this separatist approach has produced
a myriad of shortcomings, scholars and policymakers alike have only
considered and utilized one alternative-the federalization of business
entities law.3 This Article shows that multistate business entities are also an
option and that this option is, in fact, preferable to both state separatism and
federalization.

When entrepreneurs (or their investors) choose the state in which they
want to form their business, they provide that state with franchise taxes and
other monetary and nonmonetary benefits.4 In return, the state provides the
entrepreneurs (or their investors) legal benefits that include limited liability,
anonymity, pass-through taxation, and many other sophisticated bundles of

1. See, e.g., Felix Frankfurter & James M. Landis, The Compact Clause of the
Constitution A Study in Interstate Adjustments, 34 YALE L.J. 685, 692 (1925).

2. See infra Section I.B.
3. See, e.g., Joel F. Henning, Federal Corporate Chartering for Big Business: An Idea

Whose Time Has Come, 21 DEPAUL L. REV. 915, 915 (1972) (arguing for federal chartering as a
solution to state law shortcomings); William L. Cary, Federalism and Corporate Law: Reflections
Upon Delaware, 83 YALE L.J. 663, 663 (1974) (arguing for federal intervention as a solution to
Delaware's controlling and problematic state corporate law); Mark Roe, Delaware 's Competition,
117 HARV. L. REV. 588, 588 (2003) (analyzing both the existing impact of the federal government
on corporate law and the impact of the threat of further federalization). As part of this literature,
many scholars argue for the benefits of Delaware's success: see Robert Dames, Does Delaware
Law Improve Firm Value?, 62 J. FIN. ECON. 525, 533 (2001) (finding that Delaware law is a good
thing for the firms themselves); Michael Klausner, Corporations, Corporate Law, and Networks
of Contracts, 81 VA. L. REV. 757, 841-49 (1995) (arguing that Delaware's success can be
attributed to the network benefits it provides); Ehud Kamar, A Regulatory Competition Theory of
Indeterminacy in Corporate Law, 98 COLUM. L. REV. 1908, 1909-10 (1998) (arguing that
Delaware provides network benefits due to its success). Two scholars that did mention the
advantages of regional corporate codes and transboundary filing systems have stopped short of
advocating for the formation of a fully-fledged multistate formation regime. The benefits and the
costs of that regime as an alternative to both state separatism and federalization have consequently
been left unanalyzed. See Christi Davis & Douglas M. Branson, Interstate Compacts in Commerce
and Industry:A Proposalfor "Common MarketsAmong States, " 23 VT. L. REV. 133, 152 (1998).

4. See, e.g., Stephen M. Bainbridge, Fee-Shifting: Delaware's Self-Inflicted Wound, 40
DEL. J. CORP. L. 851, 869-70 (2016) ("Delaware gets a significant percentage of state revenues
from incorporation fees and franchise taxes"); Omari Scott Simmons, Delaware 's Global Threat,
41 J. CORP. L. 217, 224-28 (2015) (analyzing the impact of brand recognition on state competition
for charters).

2 [Ariz. St. L.J.



MULTISTATE BUSINESS ENTITIES

legal default provisions that streamline the firm's formation, governance, and
dealings.5

This beneficial exchange between states and entrepreneurs engenders a
competition between the states over how many firms they can attract. This
competition has winners and losers. The outright winner of this competition
is, of course, the State of Delaware, which encompasses the majority of all
U.S. publicly traded corporations, as well as many private corporations and
LLCs.6 Other states that have recently been able to generate notable
competitive spirits include Nevada and Wyoming.7

The impact of this interstate rivalry is a matter of great debate. Some see
it as mostly a good thing, while others see it as mostly a bad thing.' For
example, many scholars have described the interstate race for attracting
corporations as a "race to the top," while other scholars have described it as
a "race to the bottom."9 Regardless of one's opinion on this race, scholars and
policymakers alike have noted that this horizontal state competition is not
carried out in a vacuum.10 Indeed, the federalization of business entities law
also impacts, and threatens to further impact, the formation and governance
of the firm." Whether this federal intervention is a good or a bad thing is also
a highly contested issue."

Enter multistate agreements. The Compact Clause of the United States
Constitution allows states to cooperate in many contexts, both with and
without the federal government's involvement.13 The Compact Clause does

5. See generally ROBERTAROMANO, THE GENIUS OF AMERICAN CORPORATE LAW 1 (1993).
6. About the Division of Corporations, DEL. DIv. OF CORPS.,

https://corp.delaware.gov/aboutagency/ [https://penna.cc/R2FU-X3HX].
7. See Michal Barzuza, Market Segmentation: The Rise of Nevada as a Liability-Free

Jurisdiction, 98 VA. L. REv. 935, 935 (2012) (describing Nevada's challenge to Delaware);
Pierluigi Matera, Delaware's Dominance, Wyoming's Dare: New Challenge, Same Outcome?, 27
FORDHAM J. CORP. & FIN. L. 73, 73 (2022) (describing Wyoming's challenge to Delaware).

8. Compare Lucian Arye Bebchuk, Federalism and the Corporation: The Desirable Limits

on State Competition in Corporate Law, 105 HARV. L. REv. 1443, 1450 (1992) (arguing that state
competition for charters is a bad thing), with William J. Carney, The Political Economy of
Competition for Corporate Charters, 26 J. LEGAL STUD. 303, 303 (1997) (arguing that state
competition for charters is a good thing).

9. Id.
10. See Roe, supra note 3.
11. See id.
12. For a paradigmatic illustration of how this contested point plays out in particular legal

issues, see Christopher M. Bruner, Managing Corporate Federalism: The Least-Bad Approach to
the Shareholder Bylaw Debate, 36 DEL. J. CORP. L. 1, 2 (2011) ("[T]he least-bad approach would
be to remove the SEC from the process entirely, leaving these matters to Delaware in the first
instance, subject to potential intervention by Congress.").

13. The Compact Clause states, in relevant part, "No State shall, without the Consent of
Congress ... enter into any Agreement or Compact with another State " U.S. CONST. art. I, §
10, cl. 3. The intent and scope of the Compact Clause is discussed in detail in Section IB, infra.

55:.001 ]
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so in two ways. First, the Compact Clause leaves many multistate agreements
outside the purview of the federal government.14 Second, and equally
important, the Compact Clause functions as an enabling mechanism that
allows the states to bind one another into long-term commitments backed by
the authority of Congress. 15 Multistate agreements are not just
constitutionally permitted; they have also been a source of great collaborative
benefits. Notable collaborations run the gamut from environmental initiatives
such as the tri-state environmental commission (New York, New Jersey, and
Connecticut), to transportation initiatives such as the Kansas City Area
Transportation Authority (Missouri and Kansas), and children protection
initiatives such as the Interstate Compact on the Placement of Children (all
50 states).16 Interstate agreements also include business and tax-related
collaborations, such as the Multistate Tax Commission (MTC) and the
Streamlined Sales and Use Tax Agreement (SSUTA).17 It is therefore
perplexing that the regulation of business entities has not produced interstate
cooperation.18 As surprising, this rich and potentially transformative source
of social benefits has evaded both scholarly and legislative attention.19

In the pages ahead, we rectify this startling omission. We show that the
regulation of business entities can and should be the next frontier of multistate
cooperation. Allowing firms to be formed in a multistate regime would be
highly beneficial to the participating states, the firms themselves, and the
various stakeholders of the states. As an illustration, consider the benefits that
can be generated if the "rust belt" states-states that rely most heavily on
manufacturing-came together and decided to form a multistate business

14. See infra Section I.B and accompanying notes.
15. Id.
16. See Dan Logsdon, Multistate Problem Solving with Interstate Compacts, NAT'L CTR.

FOR INTERSTATE COMPACTS (NCIC), https://compacts.csg.org/wp-

content/uploads/2020/11/Compact-Resource-Guide-1-1.pdf [https://penna.cc/N5AX-YD3Z].
17. Member States, MULTISTATE TAX COMM'N, https://www.mtc.gov/The-

Commission/Member-States [https://penna.cc/88NN-JWVU]; Streamlined Sales and Use Tax
Agreement, STREAMLINED SALES TAX GOVERNING BD.,
https://www. streamlinedsalestax.org/docs/default-source/agreement/ssuta/ssuta-as-amended-
through-12-21-21.pdf?sfvrsn=19cb2bal_12 [https://penna.cc/2NFT-N3YS]. The MTC provides
a Multistate Tax Compact, which serves as an advisory compilation of model laws. Multistate Tax
Compact, MULTISTATE TAX COMM'N, https://www.mtc.gov/The-Commission/Multistate-Tax-
Compact [https://penna.cc/E7VG-ASSL].

18. It is perhaps doubly surprising given the recent scholarly attention and analysis of quasi-
federal cooperation amongst the states. See Bridget A. Fahey, Federalism by Contract, 129 YALE
L.J. 2326, 2326 (2020). This scholarly attention also tracks problems that arose since at least the
turn of the 19th Century, which adds to the perplexing nature of this gaping hole. See Louisville,
N.A. & C. Ry. Co. v. Louisville Trust Co., 174 U.S. 552, 552 (1899) (debating the legal possibility,
merits, and demerits of concurrent state formation without legislation).

19. See supra note 3 and accompanying text.

4 [Ariz. St. L.J.
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entities regime.20 Such a regime could benefit the participating states because
it would allow them to form a competitive coalition that could win over
significant revenues from franchise taxes and other formation benefits.
Furthermore, such a regime could benefit the firms because it would provide
them with a streamlined and unified body of business entities and tax law that
suits their needs. Last but not least, this regime could capitalize on its newly
found regulatory powers to better protect stakeholders such as workers, the
environment, and local communities. The benefits of a multistate business
entities regime thus include business entities law and tax law advantages for
the participating states, for the entities themselves, and for stakeholders at
large.

The advantages of a multistate regime in the realm of business entities law
consist of both administrative and legislative benefits. The administrative
benefits include the ability to form multistate tribunals, the ability to set up
centralized filing and compliance centers, and the ability to streamline the
conduct of a multistate business by obliterating the need to file and pay for
foreign qualifications or for the formation of subsidiaries. The legislative
benefits come in both heterogeneous and homogeneous varieties.
Heterogeneous benefits will accrue from the bundling of the varying state
menus of business entity options.2 1 For example, if state X offers the option
for an entity that maintains the anonymity of its equity owner, but state Y has
not done so thus far, the collaboration between the states would allow firms
to choose the anonymity feature without emigrating from their formation
domicile. The resulting ability to aggregate the menu of business entity
choices can outperform the expensive and uncertain process of individualized
adoptions that would require long legislative discussions and judicial
interpretations. The opposite legislative strategy-namely, the adoption of a
homogeneous multistate regime-could also be beneficial. Homogeneity
benefits occur when there are advantages in guaranteeing consistent and
predictable legal treatment across various jurisdictions.2 2 For example, under
the existing state separatist structure, firms often find themselves in the
tenuous position of not knowing whether they are bound by a foreign state's
long-arm statute that attempts to circumvent the internal affairs doctrine,

20. James Chen, Rust Belt: Definition, Why It's Called That, List of States, INVESTOPEDIA,
https://www.investopedia.com/terns/r/rust-
belt.asp#:~:text=The%20states%20considered%2to%20be,%2C%2OWest%20Virginia%2C%2
Oand%20Wisconsin [https://perma.cc/P3L3-SBB6].

21. Scholarly discussion of the costs and benefits of bundling versus uniformity approaches
to multistate regimes is more typically present in the context of International Law. For an
illuminating illustration, see Anu Bradford, How International Institutions Evolve, 15 CHI. J.
INT'L L. 47, 47 (2014).

22. Id.
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design of business entities law, which curtails the incentive for innovation.
Most fundamentally, stakeholderism requires different solutions in different
regions of the country in order to truly serve the interests of constituents on
the ground.

The multistate regime solves this problem. Multistate formation provides
the ability to coordinate among the states without federalization, thereby
maximizing the benefits of broad legislative initiatives while minimizing the
costs of concentrated jurisdictional power. This is so because state-state
cooperation allows for geographically sensitive initiatives that are backed
with sufficient legislative leverage, but without eliminating state power or
curtailing competition.

Imagine, for example, that a "rust belt"168 co-op is able to adopt
stakeholderist initiatives that prioritize manufacturing employees and clean
air, while a "tri-state" co-op prioritizes reducing the opportunity gap between
the privately and publicly educated. In such a world, the states are able to
maintain power over entity formation, but stakeholderist initiatives are
adopted more broadly and effectively. Further yet, this allows for
stakeholderist initiatives to be sensitive to the specific needs of the relevant
communities. Economically, the state co-ops are able to leverage the
administrative and legislative benefits that they provide the firms in order to
promote ESG goals without losing the rate of formation. Lastly, this type of
broad stakeholderist impact would not overly curtail competition, as the state
cooperatives would still have to compete with one another.

As explained above, when the framers sliced the jurisprudential powers
between the union and the states, they also envisioned state-state

cooperation.169 When it comes to the ability to galvanize Legal
Stakeholderism, this slicing method allows us to have our cake and eat it too.
The multistate entity regime will also help promote Moral Stakeholderism.

For stakeholderism to occur in private ordering, private actors must be
motivated to promote such initiatives. The motivation does not have to be
pure. Moral Stakeholderism could occur if, for example, corporations have
the honest and earnest motivation to promote such initiatives. On the other
hand, Moral Stakeholderism might also occur if, for example, self-interested
corporations felt pressured to do so by the markets. There is an open question
regarding whether Moral Stakeholderism has been effective. Some say yes
and point to statements by private actions, such as the Business Roundtable's
Statement on the Purpose of Corporation.170 This statement, and others like

168. See supra notes 20 and 29.
169. See supra Section I.B.
170. See One Year Later: Purpose of a Corporation, Bus. ROUNDTABLE,

https://purpose.businessroundtable.org/ [https://penna.cc/6KR5-VBBX].

55.001 ] 29
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it, vouch to integrate stakeholderism into the firm.171 Beyond rhetoric, there
is also some empirical evidence that hints at the private incorporation of
stakeholderism.172 One particularly strong line of such empirical evidence is
the sharp increase in green and sustainability-linked loans.173 On the other
end of the spectrum are those that argue that stakeholderism has not been
meaningfully advanced by private actions.174 Commentators who ascribe to
this view argue either that private action lacks the proper motivation to
honestly promote ESG goals,17 5 or that even if such motivation exists, it has
not been meaningfully pursued.176 Colloquially, these commentators describe
statements, such as the one by the Business Roundtable, as mere "x washing"
(e.g., green washing, pink washing, etc.).17 7 Others yet prefer to focus on the
narrower question of whether certain kinds of investors (for example,
institutional investors) are more or less likely to pursue Moral
Stakeholderism.

Regardless of one's view on the current success and future potential of
Moral Stakeholderism, the multistate formation regime can be incorporated
to advance stakeholderist goals. The reason for that is simple. The multistate
entity regime allows firms to save money that they otherwise would have paid
to the various states. This puts firms in a unique strategic position vis-a-vis
the relevant authority: either the firms devote some of these cost savings to
increase value for the various stakeholders, or they risk the permanent claws
of Legal Stakeholderism. This will incentivize, in equilibrium, even ill-
motivated firms to increase their stakeholderists commitments. Afortiori, this

171. See id.
172. See Shelly Anderson, Why Stakeholder Management Is Essential to Sustainable

Business, ISYSTAIN (May 19, 2020), https://www.isystain.com/blog/2020/5/18/stakeholder
[https://penna.cc/4T5D-UR7K].

173. See, e.g., Chart: Sustainable Loans Set To Rise Up to 80% to USD 400 Billion This Year,
NN INV. PARTNERS (Oct. 28, 2021), https://www.nnip.com/en-
INT/professional/insights/articles/chart-sustainable-loans-set-to-rise-up-to-80-to-usd-400-
billion-this-year [https://penna.cc/5ZMR-LZD4].

174. See, e.g., Okechukwu Enyinna, Is Stakeholder Theory Really Ethical?, 7 AFRICAN J.
Bus. ETHIcS 79, 79 (2013).

175. See, e.g., Charles M. Elson, Three Problems with the Stakeholder Theory, BIDEN INST.,
https://www.bidenschool.udel.edu/bideninstitute/bcblog/Pages/Three-Problems-With-the-
Stakeholder-Theory.aspx [https://penna.cc/89GJ-WJ7Z].

176. See, e.g., Steve Denning, Why Stakeholder Capitalism Will Fail, FORBES (Jan. 5, 2020),
https://www.forbes.com/sites/stevedenning/2020/01/05/why-stakeholder-capitalism-will-
fail/?sh=67e96b7a785a [https://penna.cc/C3ND-XTTF].

177. See Stephen Bainbridge, More Evidence That the Business Roundtable Statement on
Corporate Purpose Was Just Green Washing, PROFESSORBAINBRIDGE.COM (Oct 14, 2020),
https://www.professorbainbridge.com/professorbainbridgecom/2020/0/nore-evidence-that-the-
business-roundtable-statement-on-corporate-purpose-was-just-green-washing.html
[https://penna.cc/DT6C-KR5Y].

30 [Ariz. St. L.J.
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will incentivize well intentioned firms to honestly and measurably pursue
ESG goals. Together with the ability of the states to pursue Legal
Stakeholderism, the multistate business entity regime is a promising avenue
for true advocacy and ESG realization.

The business entity law benefits of the multistate regime are thus both
effective and just. This regime is able to provide administrative and
legislative benefits that are not present in state separatism or federalist
structures, which in turn allows for an honest promotion of stakeholderism
and ESG goals. The following Part shows that these benefits are reflected just
as well in the realm of tax law.

III. THE TAX LAW BENEFITS OF THE MULTISTATE REGIME

A multistate business entities regime can also produce many tax law
benefits for the participating states, businesses, and other stakeholders.
Multistate tax coordination increases efficiency, uniformity, and certainty.
Improving certainty, in particular, is tremendously important for large
business taxpayers that are required to set aside financial statement reserves
for uncertain tax positions. The administrative and legislative tax benefits are
compounded because participating states can coordinate across many tax
regimes, discussed in detail below.178 States can choose to incorporate any
level of tax cooperation into a multistate business entities regime, although
the benefits increase exponentially as the scope of cooperation broadens.

A. Administrative Benefits

Many of the administrative tax law advantages mirror the administrative
business entities law advantages. These benefits fall into two general
categories: compliance and enforcement. Compliance consists of activities
undertaken by taxing authorities and taxpayers related to taxpayers reporting
their tax liabilities. The taxing authorities must create tax return forms and
instructions, issue technical guidance, and process voluminous tax return
forms.179 Taxpayers must analyze each jurisdiction's laws and guidance,
prepare lengthy and detailed tax returns for each entity, and undertake the

178. See infra Section III.B.
179. See Tax Pol'y Ctr., What Does the IRS Do and How Can It Be Improved?, BRIEFING

BooK, https://www.taxpolicycenter.org/briefing-book/what-does-irs-do-and-how-can-it-be-
improved [https://penna.cc/6A56-9QNC].

55:.001 ] 3 1
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often grueling process of quantifying and disclosing various tax positions for
financial accounting purposes.180

Large multistate businesses commonly have compliance obligations with
all fifty states, and for multiple tax types-some of which require monthly
reporting.181 These reports may be required for each entity within a corporate
group, resulting in each corporate group filing hundreds to thousands of tax
reports annually across jurisdictions with substantial variance in their tax
laws."12 As one can imagine, the compliance costs are extraordinary. But this
means a centralized filing and compliance arrangement could produce
extraordinary reductions in administrative costs for both taxpayers and taxing
authorities.183

One important point is that a centralized filing regime is practical only
with significant uniformity in the tax base.184 Administratively, a centralized
filing regime would be unworkable with multiple inconsistent tax bases. The
participating states can collectively agree, however, upon the details of that
tax base, explored further below, and each state can choose the rate at which
they will impose tax.185

Enforcement begins with taxing authorities performing a preliminary audit
of tax filings to determine what they believe is each taxpayer's proper tax

180. See Tax Administration: Compliance, Complexity, and Capacity, BIPARTISAN POL'Y

CTR. 6 (Apr. 2019), https://bipartisanpolicy.org/download/?file=/wp-
content/uploads/2019/04/Tax-Administration-Compliance-Complexity-Capacity.pdf
[https://perma.cc/4FGF-RVU3]. Most medium-to-large businesses, including all publicly traded
companies, work with an independent financial statement auditor to provide accurate financial
statements to investors annually. See generally What Is a Private Company Audit?, ASS'N INT'L
CERTIFIED PUB. ACCTS., https://www.aicpa.org/news/article/what-is-a-private-company-audit
[https://pena.cc/DQ4H-LU23].

181. DOUGLAS L. LINDHOLM ET AL., COUNCIL ON STATE TAXATION, THE BEST AND WORST
OF TAX ADMINISTRATION 9 (2016).

182. In addition to the fifty U.S. states, there are thousands of subnational taxing jurisdictions
in the U.S. Many local taxes are administered by the state taxing authority so they would likely
fall within the scope of the multistate regime automatically -a benefit to the localities and
taxpayers. See Jared Walczak, Sales Tax Rates in Major Cities, Midyear 2021, TAX FOUND. (Aug.
18, 2021), https://taxfoundation.org/publications/sales-tax-rates-in-major-
cities/#:-:text=There%20are%20over%2011%2C000%20sales,States%2C%20with%20widely
%20varying%20rate [https://penna.cc/FG8K-U6D5] (recognizing more than eleven thousand
taxing jurisdictions in the United States for sales tax alone just one of many tax types).

183. See, e.g., Michael J. Bologna, Single Portal for State Sales Tax Returns Still Years Away,
BLOOMBERG (Oct. 6, 2022, 2:58 PM), https://news.bloomberglaw.com/cannabis/single-portal-
for-state-sales-tax-returns-still-years-away (recognizing that a "centralized portal for e-commerce
sellers to look up sales tax rates and file returns" is "a worthy goal that will slash burdens on
taxpayers and boost compliance").

184. Specifically, the states uniformly agreeing as to which specific items of income or
transactions are subject to taxation, and which are exempt or excluded from taxation.

185. There are benefits to uniform tax rates as well, but uniform tax rates are not as crucial
as uniform tax bases to provide a workable centralized administrative function.

32 [Ariz. St. L.J.
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liability. If the taxing authority and taxpayer disagree as to the proper tax
liability, the enforcement process continues along the tax controversy path,
through the audit process, to administrative protests, to formal hearings or
trials, and potentially ending with appellate litigation. The enforcement
process often takes many years and can involve tax periods that closed over
a decade prior. Streamlining the enforcement process can produce enormous
economies of scale.

The current limited MTC audit program has not been well-received by
corporate taxpayers186, but a multistate regime could incorporate the lessons
from that audit program to craft a unified audit program that is welcomed by
all parties-a task that would be much easier with a truly uniform tax base.
The unified enforcement process could achieve taxpayer buy-in if it
incorporated one centralized-and preferably impartial-office to conduct
administrative protests with the ability to settle disputes on a multistate
basis.187

For disputes in which settlement is not possible, creating an impartial
multistate tax tribunal to adjudicate tax disputes would be a revolutionary
improvement in the state tax controversy process.188 A multistate forum
would streamline enforcement burdens and promote uniformity of law-no
longer would neighboring states have contradictory precedent on identical
issues. In addition, a forum that adjudicates the tax disputes of multiple
jurisdictions would be much less likely to be influenced by one state's
executive branch or other political pressures.189 The multistate tax tribunal
could, and should, exist as an administrative rather than judicial body.
Creating an administrative forum is practical from a political and
constitutional perspective, and also allows for a much more efficient

186. See W. Bartley Hildreth et al., Cooperation or Competition: The Multistate Tax
Commission and State Corporate Tax Uniformity, 38 ST. TAx NOTES 827, 829-30 (2005).

187. The lack of such a centralized administrative function is a primary-and substantial
criticism of the current MTC audit program, through which a taxpayer must protest the MTC
auditor's determination to each individual state's administrative protest body. See generally
Jeffrey Friedman, Todd A. Lard & Charles C. Kearns, Demystifying the MTC Joint Audit
Program, 68 ST. TAx NOTES 599-600 (2013).

188. The current state tax controversy process has many deficiencies, most notably the lack
of independent adjudicatory bodies. See W. Scott Wright, Jonathan A. Feldman & Andrew
Appleby, Courting Independence: The Rise of Effective State Tax Courts and Tribunals, 63 ST.
TAx NOTES 475, 475 (2012).

189. State courts are less likely than federal courts to strike down their own state's tax regime,
colloquially deemed the "home cooking" doctrine. See Walter Hellerstein & Andrew Appleby,
Substantive and Enforcement Jurisdiction in a Post-Wayfair World, 90 ST. TAX NOTES 283, 292
(2018).
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adjudicatory process.190 Multijurisdictional adjudicatory bodies are not a
novel concept; one can look to the European Court of Justice for a functional
example that adjudicates tax disputes.191 Although not required of a multistate
business entities regime, a centralized administrative and adjudicatory
function would add enormous value.

B. Legislative Benefits

The legislative, or tax policy, benefits realizable by a multistate business
entities system are extensive as well. Cooperation and uniformity can greatly
increase efficiency in all aspects of lawmaking-notably the perpetual
legislative and administrative processes that are required in the realm of
taxation. There is also much less uniformity in state taxation than in state
business regulation. As discussed above, states tend to follow, somewhat
closely, a model act for each business entity type and deviations are largely
at the margins. In addition, with a movement toward a contractarian
approach, at least for unincorporated entity types, the state statute often
merely establishes the guardrails and allows investors options as to how to
structure and operate their businesses. Such is not the case with state tax
regimes. For example, many states do not impose even the same type of tax
on corporations.192 Therefore, there is even more to gain with uniformity in
state tax regimes.193

Uniformity in the tax base is mutually beneficial in the areas of
administration and compliance, as discussed immediately above, but
uniformity also unlocks myriad possible legislative and tax policy benefits as
well. Uniformity has long been a chimera in state taxation, largely because
state legislatures have fractured their tax bases for political purposes, often to
create tax incentives to attract and retain businesses.194 Although model tax
laws exist for corporate income tax and sales and use tax, even the states that

190. The majority of existing state tax tribunals are administrative bodies that facilitate
streamlined hearings through limited discovery and lax rules of evidence. The primary criticism,
however, is that these administrative bodies often appear to lack impartiality because they co-
exist in the executive branch with the state's department of revenue. See supra notes 188-189.

191. See, e.g., Ranier Brautigam et al., Decline of Controlled Foreign Company Rules and
Rise of Intellectual Property Boxes: How the European Court of Justice Affects Tax Competition
and Economic Distortions in Europe, 38 FISCAL STUD. 719, 720 (2017).

192. In lieu of a traditional corporate net income tax, Texas imposes a "margin tax,"
Washington imposes a "business & occupation tax," Ohio imposes a "commercial activity tax,"
and the list continues. See RSCH. DIV., TEX. LEGIS. COUNCIL, 79TH LEG., SUMMARY OF
ENACTMENTS 9-11 (2006); WASH. REV. CODE § 82.04.220(1) (2022); OHIO REV. CODE ANN.
§ 5751.02(A) (West 2019).

193. See Hildreth, supra note 186, at 827.
194. Id. at 837.
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initially adopted the model laws wholesale eventually drifted away in many
aspects.19 5 A multistate regime can alleviate a primary cause of this
fragmentation by allowing states with shared regional interests to co-compete
against other regions instead of against each other. A multistate regime can
further ensure lasting uniformity by incorporating a binding approach
whereby states may not unilaterally alter their tax laws to deviate from the
agreed upon uniform laws. States would have the option to either gain
consensus among the other participating states to change the laws on a
multilateral basis or to prospectively withdraw from the multistate regime.

Participating states can adopt tax policy approaches that allow them to co-
compete rather than compete individually against other states, and to remedy
inherent multijurisdictional taxation problems. If states collaborate, they can
create tax laws jointly that embody tax policy principles suited to the states'
collective needs and prevent cross-border cannibalization.196 This Article
proceeds to address ways in which states can cooperate in the context of
corporate income tax, personal income tax, and sales and use tax.

A primary tax policy motivation in the corporate income tax context is to
incentivize as much economic growth as possible within the state, which
typically equates to businesses creating jobs and developing property in the
state.197 There are several mechanisms states may use to effectuate this policy
goal, discussed further below, but they all tend to produce a race to the bottom
that results in revenue losses for the states and laws that embody serious tax
policy flaws.198

If groups of states with regional or industry-specific shared interests co-
compete, however, they stand a better chance of winning the competition
against non-participating states, and they can benefit collectively. For
example, states in the "rust belt" could incorporate into their tax laws certain
aspects that benefit their manufacturing and industrial constituents, such as

195. Id. at 830-31.
196. See, e.g., Ryan Pulver, Interstate Transfer Pricing and the Provocation of the Compact

Clause, 46 CiJMB. L. REV. 103, 103 (2015) (discussing interstate transfer pricing issues in the
context of the Compact Clause).

197. See generally Kirk J. Stark & Daniel J. Wilson, What Do We Know About the Interstate
Economic Effects of State Tax Incentives?, 4 GEO. J. L. & PUB. POL'Y 133, 158-59 (2006).

198. See, e.g., Gabrielle Coppola, Ford Jobs Cost $414,000 Apiece as Factory Fight Takes
Off, BLOOMBERG (Oct. 13, 2022, 1:06 PM), https://news.bloombergtax.com/daily-tax-report-
state/ford-jobs-cost-414-000-apiece-as-fight-for-factories-takes-off (describing a multi-billion
dollar tax credit bidding war to lure electric vehicle manufacturers involving Georgia, Kentucky,
Michigan, and Tennessee); Michael J. Bologna, Panasonic Nabs $207, 000 Per Job in Mega Tax
Credit Deal, BLOOMBERG (July 15, 2022, 8:09 AM), https://news.bloombergtax.com/daily-tax-
report-state/panasonic-nabs-207-000-per-job-in-mega-tax-credit-deal [https://penna.cc/ECJ3-
K2ZN] (describing a bidding war in which Kansas prevailed over neighboring Oklahoma by
offering $829.2 million in tax credits).
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single-sales factor apportionment and unified credits and incentives for job
creation.199 Instead of Wisconsin competing against Michigan and Ohio to
lure a new manufacturing facility, they could cooperatively present a superior
business regulatory and tax environment to incentivize the manufacturing
business to choose their region.20 0 The business would have more flexibility
to locate its facilities throughout the region and the participating states could
share the resultant tax revenue and economic appreciation.

The participating states may find shared economic interests even if they
do not share a geographic region. For example, states that accommodate the
financial services industry could form a multistate regime that allows those
businesses to thrive. Although it would be foreseeable for states such as New
York, Connecticut, New Jersey, Massachusetts, and Illinois to form a compact
based on their traditional concentration of financial firms, states that are
currently engaged in vociferous competition could also put aside their
differences for mutual benefit. New York and Florida could co-compete to
provide an unparalleled environment for private equity and hedge funds,
while California and Texas could do so for the technology industry.

In the personal income tax context, states face several challenges brought
on by the proliferation of remote work and by the federal cap on state and
local tax deductions as part of the Tax Cuts and Jobs Act of 2017 (TCJA).20 i

States that are close to each other geographically, such as those in the
northeastern United States, are grappling with their personal income tax bases
migrating just over the border into a neighboring state.202 This migration has
resulted in states suing each other-notably New Hampshire v.
Massachusetts-and creating legislation that is openly hostile to interstate
cooperation.203 Some state statutes also contain inconsistent definitions of the

199. See generally Dan R. Bucks et al., Would a Multistate Incentives Compact Work?, 96
TAX NOTES ST. 487 (2020); Billy Hamilton, Whatever Became of the Multistate Compact on Tax

Incentives?, 100 TAX NOTES ST. 1125 (2021); Aaron Davis, States Push for Cooperation over
Competition, 95 TAX NOTES ST. 993 (2020).

200. At no point do the authors suggest that these states stop competing on the football field.
201. Tax Cuts and Jobs Act of 2017, Pub. L. No. 115-97, 131 Stat. 2054 (codified as amended

in scattered sections of 26 U.S.C.).
202. See, e.g., Young Ran (Christine) Kim, Taxing Teleworkers, 55 U.C. DAVIS L. REV. 1149,

1151-54 (2021); Richard D. Pomp, New Hampshire v. Massachusetts: Taxation Without
Representation?, 36 J. STATE TAX'N 19, 19-20 (2021); Darien Shanske, Remote Workforce
Doctrine and Policy: Short-Term and Long-Term Considerations, COLUM. J. TAX L. (Oct. 21,
2020), https://journals.library.columbia.edu/index.php/taxlaw/announcement/view/350
[https://perma.cc/6NGA-ZTLK]; Edward A. Zelinsky, Taxing Interstate Remote Workers After
New Hampshire v. Massachusetts: The Current Status of the Debate, 25 FLA. TAX REV. 767
(2023).

203. New Hampshire v. Massachusetts, 141 S. Ct. 2848, 2848 (2021) (mem.) (denying
motion for leave to file a bill of complaint); N.H. REV. STAT. ANN. §78-F:1 (declaring that based
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term "resident," which results in unconstitutional double taxation and likely
forces individuals away from both states.204 A multistate tax regime could
easily remedy all these problems. The participating states could incorporate
into their tax laws consistent definitions and sourcing methods, and create
reciprocal or sharing agreements to solve remote workforce problems. This
approach would attract businesses and employees to the region.

States are also navigating novel challenges related to their efforts to work
around the federal cap on state and local tax deductions.205 States created new
laws, known as passthrough entity workarounds, that actually created entirely
new tax regimes that impose entity level taxation on passthrough entities.206

The individual owners of the entities are later allowed a state-level credit for
the taxes paid at the entity level. 207 Because the entity and not the individual
paid the state tax, the deduction is not limited by the federal cap on state and
local tax deductions. The difficulty, however, arises when the unincorporated
entity is doing business in multiple states, and thus pays passthrough entity
tax in multiple states, but the owner resides in only one state.208 Whether the
state of residence will give a credit to the individuals for passthrough taxes
paid to another jurisdiction is certain to be the source of lasting disputes.209

If states entered into a compact and agreed to incorporate uniform statutory
workaround provisions, and reciprocal credits, those disputes could be
eliminated.

In the sales tax context, there are two primary areas in which states could
cooperate to solve resource-consuming disputes. First, most states have now
enacted statutes that impose a sales tax collection and remittance obligation
on "platforms" or "marketplaces" that facilitate sales instead of the actual
vendor.210 These provisions have become essential with evolving business

on the "sovereign interest of the state of New Hampshire" no other state can impose personal
income tax on New Hampshire residents in certain circumstances).

204. See HELLERSTEIN, HELLERSTEIN & APPLEBY, supra note 84, ¶ 20.03[1]; Andrew
Appleby, No Migration Without Taxation: State Exit Taxes, 60 HARV. J. LEGIS. 55 (2023);
Edelman v. N.Y. State Dep't of Tax'n & Fin., 162 A.D.3d 574, 574-75 (N.Y. App. Div. 2018);
Chamberlain v. N.Y. State Dep't of Tax'n & Fin., 166 A.D.3d 1112, 1113-14 (N.Y. App. Div.
2018).

205. See Walter Hellerstein & Andrew Appleby, State Tax Credit Issues Raised by SALT Cap
Workaround Legislation, 99 TAx NOTES ST. 211, 211-12 (2021); Steven N.J. Wlodychak, IRS
Just Raised State Taxes for Multistate Passthrough Entity Owners, 98 TAx NOTES ST. 1159, 1159-
60 (2020).

206. Hellerstein & Appleby, supra note 205, at 211-13.
207. Id. at 211.
208. Id. at 212.
209. Id. at 212-15.
210. See Walter Hellerstein & Andrew Appleby, Platforms: The Postscript, 100 TAx NOTES

ST. 1365, 1368-1414 (2021) (summarizing the details of each state's platform provisions, which
deviate substantially).
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models in almost all areas of commerce that now utilize platform providers
such as Amazon, Uber, and Airbnb-to facilitate sales.211 The problem,
though, is that states have enacted platform provisions that are both
overinclusive and underinclusive, and are inconsistent across states.2 12 If
states cooperated to adopt uniform platform provisions, the taxing authorities,
platform providers, vendors, and customers would all benefit greatly.

Second, and more importantly, is the digital economy.213 State legislatures
and tax administrators face the difficult task of keeping tax laws on pace with
rapid technological advancements. Trying to contort antiquated tax laws to
address novel digital business models is a frustrating endeavor for taxing
authorities and taxpayers alike. State legislatures need to enact laws that
adequately and uniformly address the digital economy and its unique
contours. Most notable is sourcing, i.e., how to determine the jurisdiction that
has the prevailing claim to tax a transaction.214 For example, if someone pays
a monthly subscription fee to stream video content, but does so from their
phone across three states each day during their commute, which state should
have the ability to impose tax on that monthly subscription fee? There are
many options, but all are problematic and imprecise.215 If states agreed on a
uniform sourcing method, or simply aggregated all receipts and allocated the
revenue between the states based on an agreed upon metric, countless hours
and resources would be conserved.

The situations discussed above are not exhaustive, but rather provide a
survey of areas in which a multistate tax regime could benefit states and
taxpayers. A multistate business entities regime need not incorporate any tax
aspects, but doing so would add exponential value to an already
transformative concept.

211. Sangeet Paul Choudary, Geoffrey Parker & Marshall Van Alstyne, What Twitter Knows
That Blackberry Didn't, MARKETWATCH (Oct. 10, 2013),
https://www.marketwatch.com/stofy/what-twitter-knows-that-blackberry-didnt-2013-10-10
[https://penna.cc/8CKW-QQPJ].

212. See Hellerstein & Appleby supra note 210.
213. See, e.g., Andrew Appleby, Subnational Digital Services Taxation, 81 MD. L. REV. 1, 2-

4 (2021); Orly Mazur & Adam Thimmesch, Closing the Digital Divide in State Taxation: A
Consumption Tax Agenda, 98 TAx NOTES ST. 961, 961-62 (2020); Gladriel Shobe et al., Why
States Should Consider Expanding Sales Taxes to Services, Part 1, 98 TAX NOTES ST. 1349, 1351-
53 (2020); Grace Stephenson Nielsen et al., How States Should Now Consider Expanding Sales
Taxes to Services, Part 2, 99 TAx NOTES ST. 45, 48 (2021).

214. See Appleby, supra note 213, at 41-44; see, e.g., Roxane Bland, Multistate Tax
Commission Digital Products Project: The Practitioners Speak, 106 TAx NOTES ST. 381, 381-82
(2022); Sanjay Talwani, Inconsistent State Rules Muddy Apportionment, Panelists Say, LAW360
(Oct. 20, 2022).

215. See Hellerstein & Appleby, supra note 210.
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CONCLUSION

The multistate business entity regime is an alternative to single-state
formation that does not require federalization. This regime is novel in the
realm of business and tax law but is firmly rooted in the constitutional
principles of interstate cooperation.

This Article provides the constitutional and economical backdrop to the
multistate formation regime and draws out the robust and practical business
entities and tax law advantages that such a regime would bring.
Understanding that business entities were not destined to lie outside the
constitutional imperative for interstate cooperation would enable lawmakers
to set up a multistate entity formation regime that will offer firms unique
business and tax law benefits that simultaneously promote market efficiency
and equitable stakeholderism. The multistate entity formation regime will
thus fulfill the dual purpose of remedying corporate shortcomings and
realizing the business vision of the Compact Clause.




