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UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre Chapter 11
BORDERS GROUP, INC,, et al.,! Case No. 11- )
Debtors. (Joint Administration Pending)

DEBTORS’ MOTION PURSUANT TO
11 U.S.C. §§ 105(a), 363(b), 507(a)(8), AND 541
AND FED. R. BANKR. P. 6003 AND 6004 REQUESTING
AUTHORITY TO PAY PREPETITION TAXES AND ASSESSMENTS

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE:
Borders Group, Inc. (“BGI”) and its debtor subsidiaries, including Borders, Inc., as debtors
and debtors in possession (collectively, the “Debtors”), submit this motion (the “Motion”) and

respectfully represent as follows:

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number,
are: Borders Group, Inc. (4588); Borders International Services, Inc. (5075); Borders, Inc. (4285); Borders
Direct, LLC (0084); Borders Properties, Inc. (7978); Borders Online, Inc. (8425); Borders Online, LLC (8996);
and BGP (UK) Limited.



BACKGROUND

1. On the date hereof (the “Commencement Date”), each of the Debtors commenced a

voluntary case under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).

The Debtors are authorized to operate their business and manage their properties as debtors in
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. Contemporaneously
herewith, the Debtors filed a motion seeking joint administration of their chapter 11 cases
pursuant to Rule 1015(b) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”).

DEBTORS’ BUSINESS

A. Operations

2. The Debtors are a leading operator of book, music and movie superstores and
mall-based bookstores. At January 29, 2011, the Debtors operated 642 stores, under the Borders,
Waldenbooks, Borders Express and Borders Outlet names, as well as Borders-branded airport
stores in the United States, of which 639 stores are located in the United States and 3 in Puerto
Rico. Two of Borders’ flagship stores (along with other less prominent stores) are located in
Manhattan. In addition, the Debtors operate a proprietary e-commerce web site,
www.Borders.com, launched in May 2008, which includes both in-store and online e-commerce
components.

3. Asof February 11, 2011, the Debtors employed atotal of approximately 6,100
full-time employees, approximately 11,400 part-time employees, and approximately 600
contingent employees (who are required to work one shift per month, and usually do so at special
events), all of whom are located in the United States and Puerto Rico. The Debtors’ employees

are not subject to any collective bargaining agreements.



B. Financials

4, For the fiscal year ended January 29, 2011, the Debtors recorded net sales of
approximately $2.3 billion. As of December 25, 2010, the Debtors had incurred net year-to-date
losses of approximately $168.2 million.

5. Additional information regarding the Debtors’ business, capital structure, and the
circumstances leading to these chapter 11 casesis contained in the Declaration of Scott Henry
Pursuant to Local Bankruptcy Rule 1007-2 in Support of First Day Motions (the “First Day
Declaration”) filed contemporaneously herewith.

JURISDICTION

6. The Court has subject matter jurisdiction to consder and determine this matter
pursuant to 28 U.S.C. § 1334. Thisisacore proceeding pursuant to 28 U.S.C. § 157(b). Venue
IS proper pursuant to 28 U.S.C. 88 1408 and 1409.

RELIEF REQUESTED

7. By this Motion, pursuant to sections 363(b), 507(a)(8), 541, and 105(a) of the
Bankruptcy Code, the Debtors request entry of an order (i) authorizing, but not directing, the
Debtorsto pay, in their sole discretion, al prepetition taxes including: Sales Taxes; Use Taxes;
Import Taxes, Franchise and Income Taxes; Rea and Personal Property Taxes; Business License
Assessments; Annual Report Taxes, and any penalties and interest thereon (each as defined

below and collectively, the “Taxes and Assessments”) to various state and local taxing

authorities (or, with respect to Import Taxes, to U.S. Customs and Border Protection) (the

“Taxing Authorities™),? including those obligations subsequently determined upon audit to be

2 Listsof Taxing Authorities are annexed hereto as Exhibit C. Although the Debtors believe the lists of Taxing
Authorities to be as substantially complete as possible, the relief requested herein isto be applicable with
respect to all Taxing Authorities and is not limited to those Taxing Authorities listed on Exhibit C. The Debtors
also remit taxes to Taxing Authoritiesin respect of, among other things, federal, state, and local income taxes,
social security, and Medicare that they withhold from employees’ wages. Remittance of these taxes to the



owed during the postpetition period, as and when they become due, and those obligations due
and owing to third party administrators in connection therewith, and to continue such payments
to third party administrators in the ordinary course of business; and (ii) setting afinal hearing
(the “Final Hearing”) on the relief requested herein and entry of afinal order. The Debtors
estimate that the total amount of prepetition Taxes and Assessments owing to the various Taxing
Authorities as of the Commencement Date is approximately $38,379,871.2 The proposed forms
of order, on an interim (the “Interim Order”) and final (the “Fina Order”) basis, are annexed

hereto as Exhibit A and Exhibit B, respectively.

8. The Debtors also request that the Court authorize and direct banks and financial
institutions (the “Banks”) at which the Debtors maintain disbursement and other accounts (the

“Bank Accounts”), at the Debtors’ instruction, to receive, honor, process, and pay, to the extent

of funds on deposit, any and all checks or electronic funds transfers relating to the Taxes and
Assessments.

DEBTORS’ TAXES AND ASSESSMENTS

9. Each of the Taxes and Assessments incurred by the Debtors can be classified
according to the following categories: (i) Sales and Use Taxes; (ii) Import Taxes; (iii) Franchise
and Income Taxes; (iv) Rea and Personal Property Taxes; and (v) Business License

Assessments, Annual Report Taxes and other charges and assessments.

applicable Taxing Authorities is addressed in the Debtors’ “employee wages and benefits” motion filed
contemporaneously herewith.

¥ The Debtors estimated approximately $33,079,871 in Taxes and Assessments (not including the Audit Tax, as
defined herein) payable as of their fiscal year end on January 29, 2011. Between January 29, 2011 and the
Commencement Date, the Debtors have paid approximately $1.5 million due and owing to Taxing Authorities
(approximately $1.2 million in Property Taxes and approximately $300,000 in Sales Taxes). However, at the
same time, Taxes and Assessments have accrued at arate of approximately $400,000 per day since January 29,
2011, leading to the total estimate as of the Commencement Date set forth herein.



A. Sales and Use Taxes

10. In the ordinary course of business, the Debtors, at the time of in-store and online
sales of their books, music, movies and other retail products, are required to collect avariety of
sales, local gross receipts and other similar taxes (the “Sales Taxes”) from their customers on
behalf of the applicable Taxing Authorities, and periodically remit the Sales Taxes to the
applicable Taxing Authority.

11.  Typicaly, Saes Taxes accrue as products are sold, and such taxes are calculated
as a statutory percentage of the sale price. The process by which the Debtors remit the Sales
Taxes varies, depending on the particular Taxing Authority to be paid. Sales Taxes are remitted
to the relevant Taxing Authorities either on the basis of estimated sales tax collections for the
coming period, or on the basis of Sales Taxes actually collected from customers, in each case
depending on the method required by the relevant Taxing Authority, but generally, the Debtors
pay significant Sales Taxes on amonthly basis. Similarly, jurisdictions differ with regard to the
frequency of payments. In an average month, the Debtors remit approximately $12.5 million in
Sales Taxes to the Taxing Authorities, although the amount remitted in any given month may
vary widely, from approximately $9 million to approximately $18 million, due to the seasonality
of the Debtors’ business (€.g., because of the holidays, sales tax receipts in November and
December are significantly larger than in other months). With respect to those jurisdictions that
require the Debtors to remit estimated Sales Taxes, the applicable Taxing Authority subsequently
reconciles payments to determine any payment deficiency or surplus for that period. A refund or

payment is then either received or made. The Debtors estimate that the aggregate amount of



Sales Taxes payable as of their fiscal year-end on January 29, 2011 was approximately $16.2
million for the United States and approximately $320,000 for Puerto Rico.*

12.  Tofacilitate remission of Sales Taxes for Borders Direct, LLC, the Debtors utilize
the services of Avalara, Inc. (“Avalara’). Avalara pays Borders Direct, LLC’s Sales Taxes, and
Borders Direct, LLC, in turn, reimburses Avalarafor such taxes remitted to Taxing Authorities.
The Debtors pay approximately $310 per month in administrative feesto Avalarain connection
with Sales Tax services (which include filing returns), in addition to approximately $30,000 on a
quarterly basis for the use of Avalara’s tax engine to assist the Debtors in charging the
appropriate Sales Taxes on Borders.com. The Debtors estimate that as of the Commencement
Date, approximately $310 in such fees are accrued and unpaid. The Debtors seek authority from
the Court to pay al prepetition accrued but unpaid service and administrative fees due to
Avalara, and to continue such payments to Avaarain the ordinary course of the Debtors’
business.

13. Borders, Inc. also incurs use taxes (the “Use Taxes”) in connection with its
purchase of certain tangible personal property or services from vendors that have no nexusto
states in which Borders, Inc. operates and does business. Use Taxes arise when Borders, Inc.
purchases items or services from avendor who is not registered to collect sales taxes for statesin
which the property is delivered, or the services are provided. In this circumstance, such vendors
are not obligated to charge or remit Sales Taxes. Nevertheless, under the various state laws
governing Use Taxes, Borders, Inc. as a purchaser, is obligated to self-assess and pay the Use
Taxes, when applicable, to states in which Borders, Inc. operates. Borders, Inc. pays Use Taxes

in arrears and the timing and payment of Use Taxes varies from jurisdiction to jurisdiction, but in

*  Additionally, the Debtors have a number of relationships with publishers of “eBooks,” whereby the Debtors

book sales of eBooks for the publishers. The Debtors collect Sales Taxes in accordance with such purchases,
which they remit to the publishers’ agent, Kobo, Inc., who, in turn, pays the appropriate Taxing Authorities.



most cases, the Debtors remit the Use Taxesto the Taxing Authorities on a monthly basis. Inan
average month, the Debtors remit approximately $4,000 in Use Taxes to Taxing Authorities,
although, as with Sales Taxes, the amount remitted in any given month may vary widely owing
to the seasonality of the Debtors’ business. Because capital spending has been limited in the past
year, Use Taxes were minimal as compared to in prior years. The Debtors estimate
approximately $10,000 in Use Taxes payable as of January 29, 2011.

14. In the ordinary course of business, the Debtors from time to time undergo audits
and reviews conducted by the various Taxing Authorities. While the estimates set forth in this
Motion are based on a good faith assessment of such amounts due on a prepetition basis, because
of such audit rights, there is a possibility that one or more of the various Taxing Authorities may
determine at some later date that the Debtors owe additional prepetition Sales Taxes and Use
Taxes. Indeed, as of the Commencement Date, the Debtors have one completed audit for Sales
Taxes with aresulting liability of $18,000, exclusive of interest (the “Audit Tax”), whichis
payable in addition to the amount of Sales Taxes the Debtors estimate as set forth above.
Accordingly, by this Motion, the Debtors also request authority to pay the Audit Tax, aswell as
any other such undisputed amounts that are later determined to be due and owing on a
postpetition basis, including any interest and/or penalties imposed by any Taxing Authorities
with respect thereto.

B. |mport Taxes
15.  The Debtors also are required to pay import duties with respect to their purchase

of goods from abroad as well as their operationsin Hawaii (the “Import Taxes”). In the ordinary
course of their business, the Debtors purchase goods from overseas, most typically from
locations in the Far East, such as China and the Philippines. Likewise, the Debtors are required

to pay an import tax to bring inventory into Hawaii in order to stock their retail stores located



there. Intotal, the Debtors import approximately $10 to $20 million worth of goods per year.
While the amount of Import Taxes varies widely from month to month, in an average month, the
Debtors remit approximately $50,000 in Import Taxes to the applicable Taxing Authority. The
Debtors estimate that, as of January 29, 2011, approximately $5,953 in prepetition Import Taxes
have accrued, but have not yet been paid.

16.  Tofacilitate remission of the Import Taxes, the Debtors utilize the services of DB
Shandker (“DB”). DB pays the Debtors’ Import Taxes and, in turn, the Debtors reimburse DB
on amonthly basis. The Debtors pay DB: (i) $95 per clearance transaction, (ii) a per-shipment
Merchandise Processing Fee of 0.21 percent ad valorem on formally entered imported
merchandise (with a minimum fee of $25 and a maximum fee of $485 for entries with avalue
over $2,000), (iii) Harbor Maintenance Fees (for most ports the Debtors enter, 0.125 % on
value), and Importer Security Filing (“ISF”) fees of $7.50 per invoice (collectively, the “Import
Tax Fees”). The Import Tax Fees are required by law, and the Debtors believe that the costs and
liabilities associated with taking brokerage fees and ISF filing “in-house” would greatly
outweigh any benefit of doing so. Asof the Commencement Date, the Debtors estimate there are
no prepetition amounts owing to DB on account of such services. The Debtors seek authority
from the Court to continue payments of the Import Tax Fees to DB in the ordinary course of the
Debtors’ business.

C. State and L ocal Income Taxes and Franchise Taxes

17. Certain of the Debtors aso are required to pay state and local income and
franchise capital stock, and similar taxes in certain taxing jurisdictions (the “Franchise and
Income Taxes”). Franchise taxes are generally assessed by state and local Taxing Authorities
against the applicable Debtor for the privilege of doing business within a particular jurisdiction.

Franchise taxes may be based on aflat fee, net operating income, gross receipts, or capital



employed. Certain states will refuse to qualify a debtor to do businessin a state if Franchise
Taxes have not been paid. Most jurisdictions assess Franchise Taxes on an annua basis, in
arrears, but some jurisdictions require estimated franchise taxes to be remitted on a quarterly
basisif the estimated franchise taxes exceed a certain threshold. Moreover, certain jurisdictions
assess both franchise taxes and income taxes, while others assess either franchise taxes or
income taxes depending on which results in the higher tax.

18. In their fiscal year ending January 29, 2011, the Debtors remitted approximately
$1,331,437 to Taxing Authorities for Franchise and Income Taxes. Approximately $1,034,137
in Franchise and Income Taxes was payable as of January 29, 2011.

D. Real and Personal Property Taxes

19.  The Debtors do not currently own any real property. In connection with their
operations, the Debtors |ease real property in al jurisdictions in which they conduct business,
including their corporate headquartersin Ann Arbor, Michigan (which is subject to asale

leaseback transaction). The Debtors’ leased real property is subject to state and local red

property taxes (the “Real Property Taxes”), for which the Debtors are accountable under a
variety of their leases and leaseback agreements. The Debtors pay the Real Property Taxes for
which they are obligated through various outlets, depending on the particular |ease agreement
and/or the jurisdiction in which the real property is located, including but not limited to via (i)
direct remission by the Debtors, as lessees, to the Taxing Authorities; (ii) escrow accounts for the
applicable landlord; and/or (iii) reimbursement to certain landlords that directly remit the Real

Property Taxes to the Taxing Authorities.

The Debtors believe that the tax-based portions of the rent payments are properly characterized as parts of the
lease obligations and not as tax amounts owed directly to a Taxing Authority. See In re Ames Dep’t Stores,
Inc., 150 B.R. 107, 108 (Bankr. S.D.N.Y. 1993) (where lease provided for real estate taxes to be passed through
to debtor as additional rent, the amounts due constituted lease obligations); In re RH. Macy & Co., 152 B.R.



20.  The Debtors aso own certain personal property located in various jurisdictions in
which they operate, which is subject to state and local personal property taxes (the “Personal

Property Taxes,” and together with the Real Property Taxes, the “Property Taxes”). To facilitate

remission of the Personal Property Taxes, the Debtors utilize the services of Smart Business

Advisory & Consulting, LLC (“Smart Business”). In connection therewith, the Debtors maintain

aprepaid escrow account at First Trust Bank (the “Personal Property Tax Account™), from which

Smart Business cuts checks to Taxing Authorities on behalf of the Debtors’ Personal Property
Taxes. The Debtors, in turn, wire funds to replenish the Personal Property Tax Account on the
same day such Personal Property Taxes are remitted to Taxing Authorities. The Debtors pay
$130,000 per year in administrative fees to Smart Business in connection with Personal Property
Tax services, which amount is billed in quarterly installments based upon work performed in
each quarter. The Debtors estimate that as of the Commencement Date, approximately $40,000
in such fees are accrued and unpaid. The Debtors seek authority from the Court to pay al
prepetition accrued but unpaid service and administrative fees due to Smart Business, and to
continue such payments to Smart Business in the ordinary course of the Debtors’ business.

21. Depending on the jurisdiction in which the property islocated, Real Property
Taxes are either paid annually, semi-annually, or quarterly. Real Property Taxes amost always

create alien or security interest in the taxed property. Personal Property Taxes are generaly

869, 874 (Bankr. S.D.N.Y. 1993) (“the lessee’s or sublessee’s obligation to pay real estate taxesis not that of a
taxpayer, but rather that of a party to a lease”); In re Child World, Inc., 150 B.R. 328, 334 (Bankr. S.D.N.Y.
1993), rev’d. on other grounds, 161 B.R. 571 (S.D.N.Y. 1993) (“The debtor’s obligation for the real estate taxes
for the second half of the fiscal year . . . represents an integral component of additional rent due and owing
under the unexpired lease with the [lessor] for nonresidential real estate and does not constitute a claim for
taxes”); In re Montgomery Ward Holding Corp., 268 F.3d 205, 212 (3d Cir. 2001) (where debtor |essee was
required to reimburse landlord for taxes attributable to leased premises, “there is no basis in the text for
distinguishing [tax reimbursement obligations] from rent and numerous other obligations of tenants™).
However, out of an abundance of caution, the Debtors expressly seek authority under the Motion to pay the
Real Property Taxes to the Taxing Authorities, including those the Debtors remit directly to Taxing Authorities
and any other Real Property Taxes the Court may find are not lease obligations but rather tax amounts owed
directly to a Taxing Authority.

10



paid annually, semi-annually, or quarterly. The Debtors estimate that, as of January 29, 2011,
approximately: (i) $13,786,744 in Real Property Taxes ($12,631,182 non-escrow and $1,155,562
escrow)® for the United States and $38,000 for Puerto Rico, and (i) $828,816 in Persona
Property Taxes for the United States and $450,000 for Puerto Rico, were payable.

E. Business L icense Assessments, Annual Report Taxes and Other Taxes

22.  TheDebtorsaso are required to obtain business licenses and health permits and
to pay corresponding assessments in many of the jurisdictions in which they operate. The
criteriato obtain these licenses and permits vary significantly by jurisdiction, as do the method of
calculation used by Taxing Authorities and the deadlines for making payments. In some states,
the Debtors are required to pay annual reporting assessments to state governmentsto remainin
good standing for purposes of conducting business within the state. Further, the Debtors are
required to pay various business taxes in certain states. These taxes may be based on gross
receipts or other bases determined by the taxing jurisdiction. Including the Debtors’ obligations
under their various permitting and licensing requirements and miscellaneous business permits,
the amount payable associated with these various licenses, permits and other assessments as of
January 29, 2011 was approximately $256,221 for the United States and approximately $150,000
for Puerto Rico.

23.  The Debtors operate approximately 642 retail stores across 48 states, Puerto Rico,
and the District of Columbia, and any disputes that could impact the Debtors’ ability to conduct
business in a particular jurisdiction could have a wide-ranging and adverse effect on the Debtors’

operations as awhole.

The Debtors pay some landlords a monthly portion of the estimated Real Property Taxes, which they hold in
escrow, and such escrow amount is trued up periodically when the landlord receives the actual bill from the
Taxing Authority. With respect to the non-escrow accounts, the Debtors pay the Taxing Authority directly or
reimburse the landlord when the tax bill comesin.

11



BASIS FOR RELIEF

A. Payment of Prepetition Taxes and Assessmentsisin the Best
| nterests of the Debtors, Their Estatesand All Partiesin I nterest

24.  Ample cause exists to authorize the payment of the prepetition Taxes and
Assessments, payments of which are critical to the Debtors’ continued and uninterrupted
operation. There are various bases for granting the relief requested in this Motion, including the
following: (i) certain of the Taxes and Assessments are trust fund taxes and not property of the
Debtors’ estates; (ii) certain of the Taxes and Assessments may be entitled to priority status
pursuant to section 507(a)(8) of the Bankruptcy Code; (iii) if unpaid, many of the Taxes and
Assessments may carry director and officer liability and governmental entities may sue the
Debtors’ directors and officers, thereby distracting them from the administration of these chapter
11 cases and the reorganization of the Debtors’ business; (iv) interest and penalties may accrue
on certain unpaid Taxes and Assessments even after the Commencement Date; and (v) sections
105(a) and 363(b) of the Bankruptcy Code and the Court’s general equitable powers permit the
Court to grant the relief sought herein.

25.  Section 541 of the Bankruptcy Code providesthat all of the Debtors’ legal and
equitable interests in property as of the petition date are property of the bankruptcy estate. 11
U.S.C. § 541. However, certain of the Taxes and Assessments constitute “trust fund” taxes,
which are required to be collected from customers and held in trust for payment to the Taxing
Authorities. These “trust fund” taxes are not property of the Debtors’ estates. See, e.g., U.S v.
Energy Res. Co., 495 U.S. 545, 546-47 (1990) (employee withholding taxes and Social Security
taxes are held in trust and are commonly referred to as “trust fund” taxes); DeChiaro v. N.Y.
State Tax Comm’n, 760 F.2d 432, 433 (2d Cir. 1985) (affirming opinion that sales taxes are

“trust fund” taxes); In re Pioneer Commercial Funding Corp., 140 B.R. 951, 955 (Bankr.

12



S.D.N.Y. 1992) (“withholding taxes . . . are per se statutory trust funds.”); Kelly v. N.Y. Sate
Dep 't of Taxation & Fin., 61 B.R. 674, 675 (Bankr. W.D.N.Y. 1985) (sales tax obligation must
be viewed as “trust funds”); In re Brandt-Airflex Corp., 78 B.R. 10, 12 (Bankr. E.D.N.Y. 1987)
(withholding taxes are “trust fund” taxes held for the exclusive benefit of the government);
Shank v. Wash. State Dep 't of Revenue (In re Shank), 792 F.2d 829, 832-33 (9th Cir. 1986) (sales
taxes required by state law to be collected by sellers from their customers are “trust fund” taxes);
In re Am. Int’l Airways, Inc., 70 B.R. 102, 103 (Bankr. E.D. Pa. 1987) (excise and withholding
taxes are “trust fund” taxes); see generally In re Columbia Gas Sys. Inc., 997 F.2d.1039, 1059-60
(3d Cir. 1993) (indicating that even if a statute does not establish an express trust, a constructive
trust may be found). Because some of the Taxes and Assessments are not property of the
Debtors’ estates, these funds are not available for the satisfaction of creditors’ claims.
26. In addition, section 506(b) of the Bankruptcy Code provides:

To the extent that an allowed secured claim is secured by property

the value of which, after any recovery under subsection (c) of this

section, is greater than the amount of such claim, there shall be

allowed to the holder of such claim, interest on such claim, and any

reasonabl e fees, costs, or charges provided for under the agreement
or State statute under which such claim arose.

11 U.S.C. 8506(b). Thus, with respect to certain of the Taxes and Assessments, interest, aswell
as any penalties assessed on taxes due under state law, will continue to accrue even after the
Commencement Date. See U.S. v. Ron Pair Enters,, Inc., 489 U.S. 235, 240-43 (1989) (holding
that section 506(b) entitles a creditor to receive postpetition interest on an involuntary over-

secured claim allowed in a bankruptcy case).

13



27. Furthermore, most, if not al, of the Taxes and Assessments are entitled to priority
status pursuant to section 507(a)(8) of the Bankruptcy Code.” As priority claims, such tax
obligations must be paid in full before any general unsecured obligations of the Debtors may be
satisfied. As such, the requested relief merely affects the timing of the Debtors’ payment of such
Taxes and Assessments, not the amount paid in respect thereof.

28. In addition, many federal, state, and loca statutes hold officers and directors of
collecting entities personally liable or criminally responsible for certain taxes owed by those
entities. To the extent that certain Taxes and Assessments remain unpaid, the Debtors and their
officers, directors, and other employees may be subject to lawsuits or criminal prosecution
during the pendency of these chapter 11 cases. See, e.g., U.S v. Energy Res. Co., 495 U.S. a
547 (to the extent that an employer failsto pay income taxes or social security taxes, 26 U.S.C. 8§
6672 authorizes the government to collect an equivalent sum directly from the employer’s
officers or employees who are responsible for collecting the tax); Raleigh v. 1ll. Dep 't of
Revenue, 530 U.S. 15, 20-22 (2000) (burden of proof with respect to corporate officer’sliability
when corporation fails to pay use tax to state, is not atered by virtue of the corporation’s filing
for bankruptcy); IRSv. Kaplan (In re Kaplan), 104 F.3d 589, 591 n.1 (3d Cir. 1997) (Internal

Revenue Code authorizes government to collect withholding taxes from corporation’s officers

Section 507(a)(8) of the Bankruptcy Code provides, in pertinent part, that priority status shall be granted to the
following:

[A]llowed unsecured claims of governmental units, only to the extent that such claims are for — (A) atax on or
measured by income or gross receipts for a taxable year ending on or before the date of the filing of the petition
— (i) for which areturn, if required, islast due. . . after three years before the date of the filing of the petition;
[and ig] (ii) assessed within 240 days before the date of the filing of the petition . . . (B) aproperty tax incurred
before the commencement of the case and last payable without penalty after one year before the date of the
filing of the petition; (C) atax required to be collected or withheld and for which the debtor is liable in whatever
capacity; (D) an employment tax on awage, salary, or commission . .. (E) an excisetax on — (i) atransaction
occurring before the date of the filing of the petition for which areturn, if required, islast due, under applicable
law . . . after three years before the date of the filing of the petition . . . (F) acustoms duty arising out of the
importation of merchandise — (i) entered for consumption within one year before the date of the filing of the
petition . . .

14



and employees responsible for payment of such taxes); U.S v. A&B Heating & Air Conditioning,
Inc. (Inre A&B Heating & Air Conditioning), 861 F.2d 1538, 1539 n.2 (11th Cir. 1988) (“The
Internal Revenue Code imposes personal liability on responsible corporate officers who fail to
remit trust fund taxes to the government.”). Any such lawsuit or criminal prosecution, and any
ensuing liability, would distract the Debtors and their personnel from important tasks related to
the Debtors’ cases. The dedicated and active participation of the Debtors’ directors, officers, and
other employeesisintegral to the Debtors’ continued, uninterrupted operations so as to ensure
the orderly administration of these chapter 11 cases. Accordingly, the Debtors submit that the
proposed relief isin the best interests of the Debtors’ estates and all stakeholders in these chapter
11 cases.

29. Section 363(b)(1) of the Bankruptcy Code, which provides that “[t]he trustee,
after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business,
property of the estate,” also provides a statutory basis for the relief sought herein. Under this
section, a court may authorize a debtor to pay certain prepetition claims. See In re lonosphere
Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989). To approve the use of a debtor’s assets
outside the ordinary course of business pursuant to section 363(b), a court must find that a sound
business justification exists for the use of such assets. See, e.g., Inre Enron Corp., 335 B.R. 22,
27-28 (S.D.N.Y. 2005). The businessjudgment rule is satisfied where, as here, “the directors of
acorporation acted on an informed basis, in good faith and in the honest belief that the action
taken was in the best interests of the company.” Inre Integrated Res,, Inc., 147 B.R. 650, 656
(S.D.N.Y. 1992) (internal citations, quotation and marks omitted). It has been stated that
“[w]here the debtor articul ates a reasonable basis for its business decisions (as distinct from a

decision made arbitrarily or capriciously), courts will generally not entertain objectionsto the

15



debtor’s conduct.” Inre Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986).
Courtsin this district have consistently declined to interfere with corporate decisions absent a
showing of bad faith, self-interest, or gross negligence, and have upheld a board’s decisions as
long as such decisions are attributable to any “rational business purpose.” Inre Integrated Res.,
Inc., 147 B.R. at 656 (internal quotation and marks omitted). Therelief requested by the Debtors
to pay the prepetition Taxes and Assessments becoming due in the ordinary course of business
satisfies this business judgment standard.

30. Asstated above, payment of the prepetition Taxes and Assessmentsis critical to
the Debtors’ continued and uninterrupted operations. Nonpayment of these obligations may
cause the Taxing Authorities to take precipitous action, including, but not limited to, filing liens,
preventing the Debtors from conducting business in the applicable jurisdictions, and seeking to
lift the automatic stay, all of which would disrupt the Debtors’ day-to-day business operations.
Failing to pay such Taxes and Assessments could also trigger governmental action in the form of
increased audits, which would disrupt the Debtors’ operations to the detriment of all partiesin
interest. Assuch, paying the Taxes and Assessmentsiswell within the Debtors’ sound business
judgment. Indeed, the Debtors submit that payment of the Taxes and Assessments may actually
reduce the amounts ultimately paid to the Taxing Authorities because penalties and interest will
be avoided by prompt payment.

31 Finally, there is ample precedent from Courtsin thisjurisdiction for the relief
requested herein. In numerous chapter 11 cases, Bankruptcy Courtsin this district have
authorized debtors to pay prepetition tax obligations.® See, e.g., Inre The Great Atl. & Pac. Tea

Co., Ch. 11 Case No. 10-24549 (RDD) (Bankr. S.D.N.Y. Jan. 13, 2011) [Docket No. 499]; Inre

8 Because of the voluminous nature of the unreported orders cited herein, such orders are not annexed to the

Motion. Copies of these orders are available upon request of Debtors’ counsel.
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Blockbuster Inc., Ch. 11 Case No. 10-14997 (BRL) (Bankr. S.D.N.Y. Oct. 21, 2010) [Docket
No. 355]; Inre Finlay Enters. Inc., Ch. 11 Case No. 09-14873 (JMP) (Bankr. S.D.N.Y. Sept. 3,
2009) [Docket No. 194]; Inre General Motors Corp., Ch. 11 Case No. 09-50026 (REG) (Bankr.
S.D.N.Y. June 1, 2009) [Docket No. 174]; In re General Growth Props., Inc., Ch. 11 Case No.
09-11977 (ALG) (Bankr. S.D.N.Y. May 11, 2009) [Docket No. 463]; In re Lenox Sales, Inc., Ch.
11 Case No. 08-14679 (ALG) (Bankr. S.D.N.Y. Dec. 16, 2008) [Docket No. 120]; In re Stone
Barn Manhattan, LLC (Steve & Barry’sl), Ch. 11 Case No. 08-12579 (ALG) (Bankr. SD.N.Y.
July 30, 2008) [Docket No. 286]; In re Lexington Precision Corp., Ch. 11 Case No. 08-11153
(MG) (Bankr. S.D.N.Y. Apr. 22, 2008) [Docket No. 81]; Inre PRC, LLC, Ch. 11 Case No. 08-
10239 (MG) (Bankr. S.D.N.Y. Feb. 13, 2008) [Docket No. 122]; In re Atkins Nutritionals, Inc.,
Ch. 11 Case No. 05-15913 (ALG) (Bankr. S.D.N.Y. Aug. 1, 2005) [Docket No. 38]. The Debtors
submit that similar relief is warranted in these chapter 11 cases.

B. Applicable Banks Should Be Directed to Honor and Process
Checks and Transfers Related to the Taxes and Assessments

32. In furtherance of the relief requested herein, the Debtors request that the Court
authorize and direct the Banks to receive, honor, process, and pay, to the extent of funds on
deposit, any and all checks or electronic transfers requested or to be requested by the Debtors
relating to Taxes and Assessments, including those checks or eectronic transfers that have not
cleared the Banks as of the Commencement Date, without the need for further Court approval.

33.  The Debtors aso seek authority to replace any prepetition checks or electronic
transfers relating to the Taxes and Assessments that may be dishonored or rgjected. Each of the
checks or electronic transfers can be readily identified as relating directly to the authorized
payment of the Taxes and Assessments. The Debtors believe that prepetition checks and

electronic transfers, other than those for the Taxes and Assessments, or those authorized by
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another order of the Court, will not be honored inadvertently. The Debtors also request that the
Banks be authorized and directed to rely on the Debtors’ representations as to which checks and
electronic transfers are in payment of the Taxes and A ssessments.

34. Nothing in this Motion should be construed as impairing the Debtors’ right to
contest the amount of Taxes and Assessments asserted by any Taxing Authority, and the Debtors
expressly reserve all of their rights with respect thereto.

C. Deemed Compliance and/or Waiver with Applicable Bankruptcy Rules

1. The Debtors Have Satisfied Bankruptcy Rule
6003(b) and Interim Relief Should Be Granted

35.  The Debtors seek authorization to pay al Taxes and Assessments including any
penalties and interest thereon, to the various Taxing Authorities that are or become due and
payable prior to the Final Hearing. Bankruptcy Rule 6003(b) provides that to the extent “relief is
necessary to avoid immediate and irreparable harm,” a bankruptcy court may approve a motion
to “pay all or part of aclaim that arose before the filing of the petition” prior to twenty-one (21)
days after the Commencement Date. Fed. R. Bankr. P. 6003(b).

36.  Asdescribed herein and in the First Day Declaration, the continuity and viability
of the Debtors’ business operations rely heavily on the current payment of Taxes and
Assessments. The failure to pay such Taxes and Assessments would have immediate and
detrimental consequences to the Debtors’ business operations and would decrease value of the
Debtors’ estates to the detriment and prejudice of all stakeholders. Asaresult of the frequency
with which the Debtors must make such payments to various Taxing Authorities (including
various Taxes and Assessments which are payable as of January 29, 2011, and those which will
come duein the interim period), it is essential that they be authorized to make such payments as

they become due. If the Debtors are not authorized to make such payments, their failure to remit
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owed amounts may result, as described above, in director or officer liability, additional interest
on unpaid amounts and penalties.

37. Accordingly, the Debtors submit that the interim relief requested in the Motion is
necessary to avoid immediate and irreparable harm to the Debtors and their estates. Based upon
the foregoing, the Debtors submit that Bankruptcy Rule 6003(b) has been satisfied.

2. Waiver of Bankruptcy Rules 6004(a) and (h)

38.  Toimplement the foregoing immediately, the Debtors seek awaiver of the notice
requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing
the use, sale or lease of property under Bankruptcy Rule 6004(h).

NOTICE

39. No trustee or examiner has been appointed in these chapter 11 cases. The Debtors
have served notice of this Motion on: (i) the Office of the United States Trustee for the Southern
District of New Y ork (Attn: Tracy Davis, Esg. and Linda Riffkin, Esq.); (ii) those creditors
holding the thirty largest unsecured claims against the Debtors’ estates; (iii) counsel for the DIP
Agents: (X) Morgan, Lewis & Bockius LLP (Attn: Wendy Walker, Esg. and Sandra Vrejan,
Esqg.), counsdl for the Working Capital Agent, (y) Riemer & Braunstein LLP (Attn: Donald E.
Rothman, Esg.), counsel for GA Capital LLC; (iv) Kelley Drye & Warren LLP, attorneys for
certain landlords (Attn: James S. Carr, Esg., Robert L. LeHane, Esg., and Benjamin D. Feder,
Esq.); (v) Lowenstein Sandler PC, attorneys for certain trade vendors (Attn: Kenneth A. Rosen,
Esqg., Bruce D. Buechler, Esg., Bruce S. Nathan, Esqg., and Paul Kizel, Esq.); (vi) Fried, Frank,
Harris, Shriver & Jacobson LLP, attorneys for General Growth Properties, Inc. (Attn: Brad Eric
Scheler, Esg.); and (vii) Bingham McCutchen LLP, attorneys for Bank of America, N.A. (Attn:
Julia Frost-Davies, Esg. and Andrew Gallo, Esg.) (collectively, the “Notice Parties”). The

Debtors submit that no other or further notice need be provided. Within three (3) days of entry
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of the Interim Order, a copy of the Interim Order and the Motion shall be served viafirst class
mail upon the Taxing Authorities. The Debtors submit that no other or further notice need be
provided.

40. No previous request for the relief sought herein has been made by the Debtors to
this or any other court.

WHEREFORE the Debtors respectfully request that the Court grant the relief requested
herein and such other and further relief asit deemsjust and proper.

Dated: February 16, 2011
New York, New Y ork

KASOWITZ, BENSON, TORRES
& FRIEDMAN LLP

By: /s David M. Friedman

David M. Friedman (DFriedman@kasowitz.com)
David S. Rosner (DRosner @kasowitz.com)
Andrew K. Glenn (AGlenn@kasowitz.com)
Jeffrey R. Gleit (JGleit@kasowitz.com)

1633 Broadway

New York, New York 10019

Telephone: (212) 506-1700

Facsmile: (212) 506-1800

Attorneys for Debtors
and Debtor s-in-Possession

20



EXHIBIT A

PROPOSED INTERIM ORDER




UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre Chapter 11
BORDERS GROUP, INC,, et al.,! Case No. 11- )
Debtors. (Joint Administration Pending)

INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105(a), 363(b), 507(a)(8),
AND 541 AND FED. R. BANKR. P. 6003 AND 6004 AUTHORIZING
DEBTORS TO PAY PREPETITION TAXES AND ASSESSMENTS

Upon the Motion,? dated February 16, 2011, of Borders Group, Inc. (“BGI”) and its debtor
subsidiaries, including Borders, Inc., as debtors and debtors in possession (collectively, the
“Debtors”), pursuant to sections 105(a), 363(b), 507(a)(8), and 541 of title 11 of the United

States Code (the “Bankruptcy Code”) (i) for entry of an order on an interim basis, authorizing,

but not directing, the Debtorsto pay, in their sole discretion, all prepetition taxes including: Sales
Taxes; Use Taxes; Import Taxes,; Franchise and Income Taxes; Real and Personal Property
Taxes; Business License Assessments, Annual Report Taxes, and any penalties and interest

thereon to various state and local taxing authorities (the “Taxing Authorities”), including the

Audit Tax and those obligations subsequently determined upon audit to be owed during the
interim period, as well as payments due to third party administrators in connection with the
Taxes and Assessments, and to continue such payments in the ordinary course of business; and

(ii) to schedule a final hearing on the relief requested, al as more fully described in the Mation;

The Debtors in these cases, aong with the last four digits of each Debtor’s federal tax identification number,
are: Borders Group, Inc. (4588); Borders International Services, Inc. (5075); Borders, Inc. (4285); Borders
Direct, LLC (0084); Borders Properties, Inc. (7978); Borders Online, Inc. (8425); Borders Online, LLC (8996);
and BGP (UK) Limited.

Capitalized terms used and not otherwise defined herein shall have the meanings ascribed to them in the
Motion.



and the Court having jurisdiction to consider the Motion and grant the requested relief in
accordance with 28 U.S.C. 88 157 and 1334 and the Standing Order M-6l Referring to
Bankruptcy Judges for the Southern District of New York Any and All Proceedings Under Title
11, dated July 10, 1984 (Ward, Acting C.J.); and consideration of the Motion being a core
proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to
28 U.S.C. 88 1408 and 1409; and the Debtors having provided notice of the Motion to the Notice
Parties; and the Court having held a hearing to consider the requested relief (the “Hearing”); and
the appearances of al interested parties having been noted in the record of the Hearing; and upon
the First Day Declaration, and all of the proceedings before the Court, the Court finds and
determines that the requested relief isin the best interests of the Debtors, their estates, creditors,
and all partiesin interest; the Debtors have provided due and proper notice of the Motion and no
further notice is necessary; the legal and factual bases set forth in the Motion establish just and
sufficient cause to grant the requested relief herein; IT ISHEREBY ORDERED THAT:

1. The Motion is granted as provided herein on an interim basis.

2. The Debtors are authorized, but not required, to pay al prepetition Taxes and
Assessmentsto all taxing authorities, including but not limited to, those Taxing Authorities listed
on Exhibit C annexed to the Motion, that are (i) determined presently to be owed or assessed, or
(ii) are determined to be owed and assessed at any time after entry of this Interim Order but prior
to the Final Hearing, including, without limitation, through the issuance of postpetition checks
and electronic fund transfers, and the Debtors are authorized to make payments due and owing to
third party administrators in connection therewith and to continue such paymentsin the ordinary

course of business.



3. The Banks are authorized and directed to receive, honor, process, and pay, to the
extent of funds on deposit, any and all checks or electronic transfers drawn on the Debtors” Bank
Accounts relating to the Taxes and Assessments, including those checks or electronic transfers
that have not cleared the Banks as of the Commencement Date.

4, The Debtors are authorized to replace any prepetition checks or electronic
transfers relating to the Taxes and Assessments that may be dishonored or rejected.

5. The Banks may rely on the representations of the Debtors as to which checks or
electronic transfers are in payment of the Taxes and Assessments.

6. Within three (3) days of entry of this Interim Order, a copy of this Interim Order
and the Motion shall be served viafirst class mail upon the Taxing Authorities.

7. Nothing in this Order or the Motion waives or releases any rights the Debtors
have to contest the amount of or basis for any Taxes and Assessments allegedly due any Taxing
Authority.

8. The regquirements of Bankruptcy Rule 6003(b) are satisfied.

0. The requirements of Bankruptcy Rule 6004(a) are waived.

10. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms
and conditions of this Order shall be immediately effective and enforceable upon its entry.

11.  The Debtors are authorized to take such actions as are necessary to implement and
effectuate the terms of this Order.

12. A hearing to consider entry of an order granting the relief requested in the Motion
on afinal basis shall be held on [ |, 2011, at [].m. (Eastern Time); and any objectionsto
entry of such order shall be in writing, filed with the Court in accordance with General Order M-

242, and served upon the Notice Parties.



13.  ThisCourt shall retain jurisdiction to hear and determine all matters arising from
or related to the implementation, interpretation and/or enforcement of this Order.

Dated: , 2011
New York, New Y ork

UNITED STATES BANKRUPTCY JUDGE



EXHIBIT B

PROPOSED FINAL ORDER




UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre Chapter 11
BORDERS GROUP, INC,, et al.,! Case No. 11- )
Debtors. (Joint Administration Pending)

FINAL ORDER PURSUANT TO 11 U.S.C. §§ 105(a), 363(b), 507(a)(8),
AND 541 AND FED. R. BANKR. P. 6003 AND 6004 AUTHORIZING
DEBTORS TO PAY PREPETITION TAXES AND ASSESSMENTS

Upon the Motion,? dated February 16, 2011, of Borders Group, Inc. (“BGI”) and its debtor
subsidiaries, including Borders, Inc., as debtors and debtors in possession (collectively, the
“Debtors”), pursuant to sections 105(a), 363(b), 507(a)(8), and 541 of title 11 of the United

States Code (the “Bankruptcy Code”) (i) for entry of an order on an interim basis, authorizing,

but not directing, the Debtorsto pay, in their sole discretion, all prepetition taxesincluding: Sales
Taxes; Use Taxes; Import Taxes,; Franchise and Income Taxes; Real and Personal Property
Taxes; Business License Assessments, Annual Report Taxes, and any penalties and interest

thereon to various state and local taxing authorities (the “Taxing Authorities”), including the

Audit Tax and those obligations subsequently determined upon audit to be owed during the
interim period, as well as payments due to third party administrators in connection with the
Taxes and Assessments, and to continue such payments in the ordinary course of business; and

(ii) to schedule a subsequent hearing on the relief requested on afinal basis, al as more fully

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number,
are: Borders Group, Inc. (4588); Borders International Services, Inc. (5075); Borders, Inc. (4285); Borders
Direct, LLC (0084); Borders Properties, Inc. (7978); Borders Online, Inc. (8425); Borders Online, LLC (8996);
and BGP (UK) Limited.

Capitalized terms used and not otherwise defined herein shall have the meanings ascribed to them in the
Motion.



described in the Motion; and the Court having jurisdiction to consider the Motion and grant the
requested relief in accordance with 28 U.S.C. 88 157 and 1334 and the Standing Order M-61
Referring to Bankruptcy Judges for the Southern District of New Y ork Any and All Proceedings
Under Title 11, dated July 10, 1984 (Ward, Acting C.J.); and consideration of the Motion being a
core proceeding pursuant to 28 U.S.C. 8§ 157(b); and venue being proper before this Court
pursuant to 28 U.S.C. 88 1408 and 1409; and the Debtors having provided notice of the Motion
and the final hearing to the Notice Parties; and the Court having held a final hearing (the
“Hearing”) to consider the requested relief; and the appearances of all interested parties having
been noted in the record of the Hearing; and upon the First Day Declaration, and all of the
proceedings before the Court, the Court finds and determines that the requested relief isin the
best interests of the Debtors, their estates, creditors, and all partiesin interest; the Debtors have
provided due and proper notice of the Motion and the Hearing and no further notice is necessary;
the legal and factual bases set forth in the Motion establish just and sufficient cause to grant the
relief requested herein; IT ISHEREBY ORDERED THAT:

1. The Motion is granted as provided herein.

2. The Debtors are authorized, but not required, to pay al prepetition Taxes and

Assessmentsto all taxing authorities, including but not limited to, those listed on Exhibit C

annexed to the Motion (the “Taxing Authorities”) that are (i) determined presently to be owed or
assessed, or (ii) are determined at a time subsequent to the entry of this Order to be owed and
assessed, including, without limitation, through the issuance of postpetition checks and electronic
fund transfers, and the Debtors are authorized to make payments due and owing to third party
administrators in connection therewith and to continue such paymentsin the ordinary course of

business.



3. The Banks are authorized and directed to receive, honor, process, and pay, to the
extent of funds on deposit, any and al checks or eectronic transfers drawn on the Debtors’ Bank
Accounts relating to the Taxes and Assessments, including those checks or electronic transfers
that have not cleared the Banks as of the Commencement Date.

4, The Debtors are authorized to replace any prepetition checks or electronic
transfers relating to the Taxes and Assessments that may be dishonored or rejected.

5. The Banks may rely on the representations of the Debtors as to which checks or
electronic transfers are in payment of the Taxes and A ssessments.

6. Within three (3) days of entry of this Final Order, acopy of this Final Order shall
be served viafirst class mail upon the Taxing Authorities.

7. Nothing in this Order or the Motion waives or releases any rights the Debtors
have to contest the amount of or basis for any Taxes and Assessments allegedly due any Taxing
Authority.

8. The regquirements of Bankruptcy Rule 6003(b) are satisfied.

0. The requirements of Bankruptcy Rule 6004(a) are waived.

10. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms
and conditions of this Order shall be immediately effective and enforceable upon its entry.

11.  The Debtors are authorized to take such actions as are necessary to implement and
effectuate the terms of this Order.

12.  This Court shall retain jurisdiction to hear and determine all matters arising from
or related to the implementation, interpretation and/or enforcement of this Order.

Dated: , 2011
New York, New Y ork

UNITED STATES BANKRUPTCY JUDGE



EXHIBIT C

TAXING AUTHORITIES
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