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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

In re 

 

BORDERS GROUP, INC., et al.,1 

 

 Debtors. 

 

 

Chapter 11 

 

Case No. 11-10614 (MG) 

 

(Jointly Administered) 

NOTICE OF HEARING ON DEBTORS’ MOTION FOR AN ORDER PURSUANT TO 

SECTIONS 105, 363 AND 365 OF THE BANKRUPTCY CODE AND RULES 2002, 

6004, 6006 AND 9014 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE 

(I) APPROVING THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ 

ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES AND 

INTERESTS AND THE ASSUMPTION AND ASSIGNMENT OF EXECUTORY 

CONTRACTS AND UNEXPIRED LEASES RELATED THERETO, (II) APPROVING THE 

SALE PROCEDURES AND BREAK-UP FEE, AND (III) GRANTING RELATED RELIEF 

PLEASE TAKE NOTICE that in connection with the above-captioned debtors and debtors 

in possession’s (collectively, the “Debtors”) Motion for an Order Pursuant to Sections 105, 363 and 

365 of the Bankruptcy Code and Rules 2002, 6004, 6006 and 9014 of the Federal Rules of 

Bankruptcy Procedure (I) Approving the Sale of Substantially All of the Debtors’ Assets Free and 

                                                 
1
  The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:  

Borders Group, Inc. (4588); Borders International Services, Inc. (5075); Borders, Inc. (4285); Borders Direct, LLC 

(0084); Borders Properties, Inc. (7978); Borders Online, Inc. (8425); Borders Online, LLC (8996); and BGP (UK) 

Limited. 
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Clear of All Liens, Claims, Encumbrances and Interests and the Assumption and Assignment of 

Executory Contracts and Unexpired Leases Related Thereto, (II) Approving the Sale Procedures 

and Break-Up Fee, and (III) Granting Related Relief (the “Motion”), a hearing (the “Sale 

Procedures Hearing”) shall be held to approve (i) the sale procedures (the “Sale Procedures”) for a 

sale (the “Sale”)
2
 of substantially all of the Debtors’ assets to the Stalking Horse Bidder (as defined 

in the Motion) or to a back-up bidder which is currently for a Full Chain Liquidation (as defined in 

the Motion), free and clear of all liens, claims, encumbrances, and interests and the assumption and 

assignment of executory contracts and unexpired leases, (ii) a break-up fee (the “Break-Up Fee”) 

for the Stalking Horse Bidder and (iii) related relief before the Honorable Martin Glenn, United 

States Bankruptcy Judge, at the United States Bankruptcy Court for the Southern District of New 

York, Courtroom 501, One Bowling Green, New York, New York 10004 (the “Bankruptcy Court”) 

on July 14, 2011 at 10:00 a.m. (prevailing Eastern Time) (the “Sale Procedures Hearing Date”), 

or as soon thereafter as counsel may be heard. 

PLEASE TAKE FURTHER NOTICE that bids to be submitted in accordance with the 

Sale Procedures must be received by the Debtors at Kasowitz, Benson, Torres & Friedman LLP, 

attorneys for the Debtors, 1633 Broadway, New York, New York 10019 (Attn: Andrew K. Glenn, 

Esq. and Jeffrey R. Gleit, Esq.) no later than July 17, 2011 at 5:00 p.m. (prevailing Eastern 

Time) (notwithstanding Bankruptcy Rule 9006(a)(1)(C)) to be considered by the Debtors.  

PLEASE TAKE FURTHER NOTICE that a hearing shall be held on the Motion to 

approve the Sale, that may also involve approval of a Winning Bid (from the Auction), and/or the 

Debtors’ Back-Up Bid (as defined in the Motion), which is currently a Full Chain Liquidation,  

before the Honorable Martin Glenn, United States Bankruptcy Judge, at the Bankruptcy Court on 

July 21, 2011 at 11:00 a.m. (prevailing Eastern Time) (the “Sale Hearing Date”), or as soon 

thereafter as counsel may be heard. 

PLEASE TAKE FURTHER NOTICE that objections, if any, to the relief sought in the 

Motion shall be made in writing, shall state with particularity the grounds therefore, shall conform 

                                                 
2
  Pursuant to the proposed Sale, the Stalking Horse Bidder will be assuming certain of the Debtors’ liabilities. 
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to the Federal Rules of Bankruptcy Procedure and the Local Bankruptcy Rules for the Southern 

District of New York (the “Local Rules”), and shall be filed with the Bankruptcy Court 

electronically in accordance with General Order M-399 (General Order M-399 and the User’s 

Manual for the Electronic Case Filing System can be found at www.nysb.uscourts.gov, the official 

website for the Bankruptcy Court) by registered users of the Bankruptcy Court’s case filing system, 

and by all other parties in interest, on a 3.5-inch disk or CD-ROM, preferably in Portable Document 

Format (PDF), WordPerfect or any other Windows-based word processing format (with a hard copy 

delivered directly to Chambers) and served in accordance with General Order M-399 or otherwise 

so as to be actually received: (1) for objections to the Sale Procedures, no later than July 11, 2011 

at 12:00 p.m. (prevailing Eastern Time) (the “Sale Procedures Objection Deadline”); (2) for 

objections to the Sale and the Back-Up Bid including objections to the assumption and assignment 

of executory contracts and unexpired leases, no later than July 14, 2011
 
at 4:00 p.m. (prevailing 

Eastern Time) (the “Sale Objection Deadline” and, together with the Sale Procedures Objection 

Deadline, the “Objection Deadlines”) by: (i) Kasowitz, Benson, Torres & Friedman LLP, attorneys 

for the Debtors, 1633 Broadway, New York, New York 10019 (Attn: Andrew K. Glenn, Esq. and 

Jeffrey R. Gleit, Esq.); (ii) the Office of the United States Trustee for the Southern District of New 

York, 33 Whitehall Street, New York, New York 10004 (Attn: Paul K. Schwartzberg, Esq.); (iii) 

Lowenstein Sandler PC, counsel for the official committee of unsecured creditors, 65 Livingston 

Avenue, Roseland, New Jersey 07068 (Attn: Bruce D. Buechler, Esq. and Paul Kizel, Esq.), and 

1251 Avenue of the Americas, New York, New York 10020 (Attn: Bruce S. Nathan, Esq.); (iv) 

counsel for the DIP Agents: (a) Morgan, Lewis & Bockius LLP, 101 Park Avenue, New York, New 

York 10178-0060 (Attn: Wendy Walker, Esq.), and 225 Franklin Street, 16th Floor, Boston, 

Massachusetts 02110-4104 (Attn: Sandra Vrejan, Esq.), counsel for the Working Capital Agent, and 

(b) Choate Hall & Stewart LLP, Two International Place, Boston, Massachusetts 02110 (Attn: 

Kevin Simard, Esq.), counsel for GA Capital LLC; (v) Kelley Drye & Warren LLP, attorneys for 

certain landlords, 101 Park Avenue, New York, New York 10178 (Attn: James S. Carr, Esq., Robert 

L. LeHane, Esq., and Benjamin D. Feder, Esq.); and (vi) Bingham McCutchen LLP, attorneys for 
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Bank of America, N.A., One Federal Street, Boston, Massachusetts 02110-1726 (Attn: Julia Frost-

Davies, Esq. and Andrew Gallo, Esq.); provided, however, in the event that the Debtors conduct an 

auction in accordance with the Sale Procedures (an “Auction”) and the results of that Auction yield 

a Winning Bidder (as defined in the Motion) other than the Stalking Horse Bidder, objections as to 

any issues raised by such Winning Bid (as defined in the Motion) or the identity of the Winning 

Bidder may be filed and served in accordance with the above requirements no later than July 20,
 

2011 at 3:00 p.m. (prevailing Eastern Time) (the “Supplemental Objection Deadline”). 

PLEASE TAKE FURTHER NOTICE that on or about July 19, 2011, following the 

Auction, if any, the Debtors will file a notice with the Court (the “Notice of Results of Sale 

Process”), which will either confirm that the Stalking Horse Bid (as defined in the Motion) is the 

Winning Bid, in the event there is no Auction, or identify the terms of the Winning Bid at Auction, 

along with a description of the Winning Bidder. 

PLEASE TAKE FURTHER NOTICE that copies of the Motion, the procedures 

governing the bidding in connection therewith, the proposed order approving such procedures, the 

Break-Up Fee, the proposed order approving the Sale, and the form of the purchase agreement 

governing the potential sale of all or substantially all of the Debtors’ assets to the Stalking Horse 

Bidder are available at www.bordersreorganization.com.  If you do not have computer access, you 

may obtain copies of these documents by contacting the Debtors’ undersigned counsel. 

Dated: June 30, 2011  
 New York, New York 

KASOWITZ, BENSON, TORRES 

  & FRIEDMAN LLP 

 

By: /s/ Andrew K. Glenn    

David M. Friedman (DFriedman@kasowitz.com) 

Andrew K. Glenn (AGlenn@kasowitz.com) 

Jeffrey R. Gleit (JGleit@kasowitz.com)  

1633 Broadway 

New York, New York 10019 

Telephone:  (212) 506-1700 

Facsimile:   (212) 506-1800 

 

Attorneys for Debtors and Debtors in Possession 

http://www.bordersreorganization.com/
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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

In re 

 

BORDERS GROUP, INC., et al.,
1
 

 

 Debtors. 

 

 

Chapter 11 

 

Case No. 11-10614 (MG) 

 

(Jointly Administered) 

 

 

DEBTORS’ MOTION FOR ORDER PURSUANT TO SECTIONS 105, 363 

AND 365 OF THE BANKRUPTCY CODE AND RULES 2002, 6004, 6006 

AND 9014 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE 

(I) APPROVING THE SALE OF SUBSTANTIALLY ALL OF THE 

DEBTORS’ ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, 

ENCUMBRANCES AND INTERESTS AND THE ASSUMPTION AND 

ASSIGNMENT OF EXECUTORY CONTRACTS AND UNEXPIRED 

LEASES RELATED THERETO, (II) APPROVING SALE PROCEDURES 

AND BREAK-UP FEE, AND (III) GRANTING RELATED RELIEF 

TO: THE HONORABLE MARTIN GLENN, 

 UNITED STATES BANKRUPTCY JUDGE: 

                                                 
1
  The Debtors in these cases, along with the last four digits of each Debtor‟s federal tax identification 

number, are:  Borders Group, Inc. (4588); Borders International Services, Inc. (5075); Borders, Inc. (4285); 

Borders Direct, LLC (0084); Borders Properties, Inc. (7978); Borders Online, Inc. (8425); Borders Online, 

LLC (8996); and BGP (UK) Limited. 
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Borders Group, Inc. (“BGI”) and its affiliated debtors, as debtors and debtors in 

possession (collectively, the “Debtors”), submit this Motion (the “Motion”) for Order 

Pursuant to Sections 105, 363 and 365 of the Bankruptcy Code and Rules 2002, 6004, 

6006 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) 

(I) Approving the Sale of Substantially All of the Debtors‟ Assets Free and Clear of All 

Liens, Claims, Encumbrances and Interests and the Assumption and Assignment of 

Executory Contracts and Unexpired Leases Related Thereto, (II) Approving the Sale 

Procedures and Break-Up Fee, and (III) Granting Related Relief.  In support of the 

Motion, the Debtors submit the declaration of Holly Felder Etlin in support of the Motion 

(the “Etlin Declaration”) and the declaration of Richard Klein in support of the Motion 

(the “Klein Declaration”), attached hereto as Exhibits A and B, respectively, and 

respectfully represent as follows:  

PRELIMINARY STATEMENT 

The Debtors and their professionals have worked diligently to maximize the value 

of these estates during these cases.  They have conducted an exhaustive dual-track 

process to solicit proposals from strategic and financial investors to sponsor a plan of 

reorganization or to acquire substantially all of the Debtors‟ assets on a going concern 

basis.  This motion -- which seeks authorization to: (i) provide customary bid protections, 

including a Break-up Fee, for BB Brands, LLC (a wholly-owned subsidiary of Direct 

Brands LLC) (the “Stalking Horse Bidder”), (ii) establish bidding procedures for an 

auction to be conducted on July 19, 2011 and (iii) sell substantially all of the Debtors‟ 

assets to the Stalking Horse Bidder (or such other party that provides a higher and better 

offer) -- is the culmination of these efforts.   
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The proposed Stalking Horse Bid represents the highest and best offer available to 

the Debtors.  Indeed, the proposed sale to the Stalking Horse Bidder would provide 

significant benefits to the estates and their creditors, including approximately $215 

million in cash (subject to a working capital adjustment), the assumption of 

approximately $220 million of liabilities and a commitment to provide $15 million of 

funding to wind up the Debtors‟ Chapter 11 cases.  There are other significant benefits.  

If the Stalking Horse Bidder purchases the assets and liabilities as a going concern, the 

Debtors will continue in business as a retailer and thousands of jobs will be saved.  The 

Stalking Horse Bidders‟ parent company, Direct Brands LLC, a direct marketer, owns the 

Book of the Month Club business, which offers substantial synergies and cost savings for 

a business combination.  At this time, there is no guarantee that the Stalking Horse 

Bidder will proceed with a going concern acquisition for the Debtors‟ business. 

The Stalking Horse Bid is subject to minimal closing conditions, including HSR 

approval; the Stalking Horse Bid is not subject to financing, due diligence or material 

adverse change conditions.  Nonetheless, as required by the Debtors‟ DIP Credit 

Agreement, the Debtors have arranged for a back-up bid for a liquidation of substantially 

all of the Debtors‟ assets from a consortium of a nationally-recognized liquidation firms 

that will be consummated if the Stalking Horse Bidder fails to close.  The back-up 

bidder‟s offer will remain open through July 29, 2011, the projected closing date of the 

Stalking Horse Bid. 

In exchange for the Stalking Horse Bid, the Stalking Horse Bidder has required 

approval of a break-up fee of $6,450,000, or approximately 3% of the cash consideration 

and 1.5% of the total transaction value that would be payable in the event that the 
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Purchase Agreement is terminated for any reason other than mutual agreement or default 

of the Stalking Horse Bidder.  The Stalking Horse Bidder does not seek a separate 

expense reimbursement.  The Debtors respectfully submit that payment of a break-up fee 

is customary in these situations and appropriate here.  The Stalking Horse Bid would not 

be available to the Debtors without the Break-up Fee and the related bidding procedures. 

Because the Debtors do not know which executory contracts and unexpired leases 

will be assumed by the Stalking Horse Bidder or any other party that submits the winning 

bid at the auction, the Debtors are seeking this Court‟s approval of procedures to ensure 

that all executory contracts and unexpired leases are available for assumption and 

assignment.  Accordingly, the Debtors seek to serve a separate notice of assumption and 

assignment on each of their non-Debtor counterparties to all or nearly all of their 

executory contracts and unexpired leases, which list all applicable objection deadlines 

and procedures and proposed cure amounts, giving all such counterparties an adequate 

opportunity to object.  The Debtors intend, at the direction of the Stalking Horse Bidder, 

on or before the Assumption Deadline (as defined below), to either assume the executory 

contract or unexpired lease, make (or the Stalking Horse Bidder will make) the 

appropriate cure payment, reserve the claimed cure amount (if there is a dispute over the 

amount of the cure owed) or serve a notice of non-assumption.  The Debtors respectfully 

submit that these procedures balance the interests of the Debtors, counterparties and 

bidders. 

For all of the reasons set forth herein, the Debtors request that the Court grant the 

relief requested herein to assure that the Debtors‟ assets are sold through a process that 

maximizes value for the benefit of the estates and their creditors. 
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BACKGROUND 

1. On February 16, 2011 (the “Commencement Date”), each of the Debtors 

commenced a voluntary case under chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”) in the United States Bankruptcy Court for the Southern District of 

New York (the “Court”).  The Debtors are authorized to operate their business and 

manage their properties as debtors in possession pursuant to sections 1107(a) and 1108 of 

the Bankruptcy Code.  The Debtors‟ cases are being jointly administered pursuant to Rule 

1015(b) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

2. On February 24, 2011, the Office of the United States Trustee appointed 

the official committee of unsecured creditors (the “Committee”).
2
 

JURISDICTION 

3. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  The predicates for the 

relief sought herein are sections 105, 363, 364, 365 and 554 of the Bankruptcy Code and 

Bankruptcy Rules 2002, 6004, 6006 and 9014. 

THE DEBTORS’ BUSINESS 

A. Operations 

4. The Debtors are a leading operator of book, music and movie superstores 

and mall-based bookstores.  As of January 29, 2011, the Debtors operated 642 stores 

under the Borders, Waldenbooks, Borders Express and Borders Outlet names, as well as 

Borders-branded airport stores, of which 639 stores are located in the United States and 3 

in Puerto Rico.  In addition, the Debtors operate a proprietary e-commerce web site, 

                                                 
2
  [Docket No. 156]. 
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www.Borders.com, launched in May 2008, which includes both in-store and online e-

commerce components.   

5. The Debtors currently employ approximately 3,792 full-time employees 

and approximately 7,244 part-time employees, located throughout the United States and 

Puerto Rico.  The Debtors‟ employees are not subject to any collective bargaining 

agreements. 

B. Financials 

6. For the fiscal year ended January 29, 2011, the Debtors recorded net sales 

of approximately $2.3 billion.  As of December 25, 2010, the Debtors had incurred net 

year-to-date losses of approximately $168.2 million.  The Debtors‟ Schedules list 

$1,649,799,850 of assets and $2,626,757,691 of liabilities.  See Debtors‟ Schedules.
3
 

7. Additional information regarding the Debtors‟ business, capital structure, 

and the circumstances leading to these chapter 11 cases is contained in the Declaration of 

Scott Henry Pursuant to Local Bankruptcy Rule 1007-2 in Support of First Day Motions 

[Docket No. 20].   

C. Store Closing Sales 

8. Before the commencement of these cases, the Debtors, in consultation 

with their advisors, identified and implemented critical cost-cutting initiatives to stabilize 

the Debtors‟ operations and ensure the Debtors‟ continued viability.  Chief among these 

initiatives was the closure of certain unprofitable stores.  Therefore, on the 

Commencement Date, the Debtors filed an emergency motion
4
 with the Court seeking 

authority to, among other things, enter into an agreement with a liquidating agent (the 

                                                 
3
  [Docket Nos. 491, 493, 495, 497, 499, 501, 503, 505, each at 2]. 

4
  [Docket No. 7]. 
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“Phase I Liquidating Agent”) to conduct store closing sales (“SCSs”) at no fewer than 

200 of the Debtors‟ stores, and up to an additional 75 of the Debtors‟ stores if the 

landlords did not agree to substantial rent concessions (the “Phase I SCSs”).   

9. Pursuant to the Court‟s Order Approving the Agency Agreement, Store 

Closing Sales and Related Relief (the “Phase I SCSs Order”), dated February 18, 2011,
5
 

the Court approved the appointment of the Phase I Liquidating Agent and the 

commencement of the SCSs.  On March 19, 2011, the Debtors designated 26 additional 

stores to be included in the closing stores.
6
  As of the date hereof, the liquidation sales at 

all 226 locations have ended and the Debtors and the Phase I Liquidating Agent have 

reconciled all amounts due under the two agency agreements. 

10. On or about June 9, 2011,
7
 the Debtors filed the Motion for Entry of Order 

(I) Authorizing the Debtors to Sell Certain Assets Through Store Closing Sales, (II) 

Approving Bidding Procedures to Select Liquidating Agent to Conduct Store Closing 

Sales, (III) Authorizing Debtors to Abandon Unsold Property, (IV) Waiving Compliance 

With Contractual Store Closing Sale Restrictions, (V) Exempting Laws Restricting Store 

Closing Sales and (VI) Granting Related Relief (the “Phase II GOB Motion”),
8
 in which 

the Debtors sought entry of an Order authorizing the Debtors to sell certain assets located 

at up to 51 store locations (the “Phase II SCSs”) at which landlords had not agreed to 

                                                 
5
  [Docket No. 91]. 

6
  [Docket No. 421]. 

7
  Prior to its filing, the DIP Lenders consented to treating the Emergency GOB Motion as timely so long 

as it was filed by 2 a.m. on June 9, 2011.  As such, while the Emergency GOB Motion was docketed at 

12:25 a.m. on June 9, 2011, it was timely filed by the June 8, 2011 deadline in the DIP Facility. 

8
  [Docket No. 999]. 
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extend the Debtors‟ time to assume or reject such leases past September 14, 2011.
9
  The 

Phase II GOB Motion was filed by the Debtors in order to comply with the event of 

default deadlines in the DIP Credit Agreement (as defined below).  After significant 

negotiations between the Debtors, the DIP Lenders and the Committee resulting in the 

Second Amendment and Waiver to the DIP Credit Agreement (as defined below), the 

Phase II GOB Motion was withdrawn.   

D. The DIP Credit Agreement
10

 

11. On the Petition Date, the Debtors filed the Debtors’ Motion for Entry of 

Interim and Final Orders Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364 and 507 (1) 

Approving Postpetition Financing, (2) Authorizing Use of Cash Collateral, (3) Granting 

Liens and Providing Superpriority Administrative Expense Status, (4) Granting Adequate 

Protection, and (5) Modifying Automatic Stay (the “DIP Motion”).
11

  

12. On March 16, 2011, the Court entered the Final Order Pursuant to 11 

U.S.C. §§ 105, 361, 362, 363, 364 and 507 (1) Approving Postpetition Financing, (2) 

Authorizing Use of Cash Collateral, (3) Granting Liens and Providing Superpriority 

Administrative Expense Status, (4) Granting Adequate Protection, and (5) Modifying 

Automatic Stay (the “Final DIP Order”).
12

  

13. Pursuant to the Final DIP Order, the Debtors have been authorized to 

obtain senior secured, superpriority, postpetition financing in the form of a first lien new 

money superpriority priming credit facility with a maximum outstanding principal 

                                                 
9
  On March 15, 2011, this Court entered an order extending the Debtors‟ time to assume or reject leases 

to September 14, 2011. 

10
  All capitalized terms used but not defined in this section shall have the meanings ascribed them in the 

Final DIP Order and DIP Credit Agreement. 

11
  [Docket No. 27]. 

12
  [Docket No. 404]. 



 

9 

amount of up to $505,000,000 (the “DIP Loan”) pursuant to the terms and conditions of 

that certain Senior Secured, Super-Priority Debtor-in-Possession Credit Agreement (as 

the same may be amended, supplemented, restated, or otherwise modified from time to 

time, the “DIP Credit Agreement”). 

14. The original form of DIP Credit Agreement contained certain deadlines 

requiring the solicitation of bid packages and store closures at various locations in June 

2011.  However, on June 17, 2011, the Debtors and DIP Lenders entered into the Second 

Amendment and Waiver to the DIP Credit Agreement (the “Second Amendment and 

Waiver to the DIP Credit Agreement”), which extended various deadlines to allow the 

Debtors to pursue a potential sale of substantially all of their assets and withdraw the 

Phase II GOB Motion.   

SALE PROCESS 

15. Both before the Debtors‟ bankruptcy filing and during the pendency of 

these cases, the Debtors sought to take appropriate steps to achieve a consensual 

restructuring.  Accordingly, at the request of the Committee, the Debtors undertook a 

“dual-track” process of simultaneously considering a sale of the Debtors‟ business as a 

going concern and a plan of reorganization. 

16. On February 16, 2011, the Debtors filed an application to retain Jefferies 

& Company, Inc. (“Jefferies”) as investment bankers and financial advisors for the 

Debtors to conduct the going concern sale process.
13

  On or about March 16, 2011, this 

Court entered the Order Pursuant to Sections 327(a) and 328(a) of the Bankruptcy Code 

and Rule 2014 of the Federal Rules of Bankruptcy Procedure Authorizing the 

                                                 
13

  [Docket No. 39]. 
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Employment and Retention of Jefferies & Company, Inc. as Investment Bankers and 

Financial Advisors, Nunc Pro Tunc to the Commencement Date.
14

  

17. Since the Commencement Date, the Debtors and Jefferies have contacted 

or were approached by approximately eighty-six potential strategic and financial 

investors that the Debtors and Jefferies believed might have an interest in acquiring some 

or all of the Debtors‟ assets on a going concern basis.  Approximately twenty of these 

parties executed confidentiality agreements and had access to the Debtors‟ electronic data 

room.  (Klein Declaration at 6). 

18. As part of the solicitation process, Jefferies requested that interested 

parties submit non-binding indications of interest to acquire all or part of the Debtors‟ 

assets by May 6, 2011.  On May 6, 2011, the Debtors received two non-binding 

indications of interest to acquire portions of the Debtors‟ assets.  Ultimately the Debtors 

received five non-binding indications of interest, two of which were for the majority of 

the Debtors‟ assets, including an offer from the Najafi Companies, whereby the Stalking 

Horse Bidder, a wholly owned subsidiary of its affiliate Direct Brands, Inc., would 

purchase a majority of the Debtors‟ assets on a going concern basis.  The Debtors entered 

into negotiations with the two parties that submitted going concern bids in an effort to 

maximize the value the Debtors‟ assets for the Debtors and the Debtors‟ creditors.  (Klein 

Declaration at 7). 

19. From time to time, and as appropriate, the Debtors consulted with the 

Committee and the DIP Lenders.  After carefully evaluating the transaction embodied in 

the Stalking Horse Bidder‟s offer and all of the relevant circumstances of the Debtors‟ 

                                                 
14

  [Docket No. 393]. 
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businesses and these cases, the Debtors and their board of directors, in conjunction with 

Jefferies and their other advisors, concluded, in an exercise of their business judgment, 

that the offer made by the Stalking Horse Bidder for substantially all of the Debtors‟ 

assets was in the best interests of the Debtors, their estates and creditors.  (Klein 

Declaration at 8). 

20. Accordingly, on June 30, 2011, the Debtors and the Stalking Horse Bidder 

reached agreement (the “Stalking Horse Bid”) on the terms of, and executed, the 

Purchase Agreement (the “Purchase Agreement”) (attached hereto as Exhibit 1), for, 

among other things, the sale of the Debtors‟ business and assets and the assumption and 

assignment of certain executory contracts and unexpired leases (the “Sale”).
15

  The 

negotiations between the Debtors, the Stalking Horse Bidder and their respective 

professionals were hard fought, good faith, and were conducted at arm‟s length.  These 

negotiations were contentious at times, but ultimately proved to be beneficial to the 

Debtors‟ estates.  (Klein Declaration at 9). 

21. The principal terms of the Stalking Horse Bid are as follows:
16

 

 Transaction.  The purchase of all of the assets of the Debtors (other than 

the Excluded Assets).    

 Purchase Price.  (i) $215,100,000 in cash and (ii) plus the assumption of 

the Assumed Liabilities. 

 Deposit.  $15 million.  

                                                 
15

  A copy of the Purchase Agreement is available at www.bordersreorganization.com.  If you do not have 

computer access, you may obtain a copy of the Purchase Agreement by contacting the Debtors‟ 

undersigned counsel. 

16
  The foregoing is a summary of the terms of the Stalking Horse Bid and the Purchase Agreement.  It is 

qualified in its entirety by the Purchase Agreement, and all parties are urged to refer to the Purchase 

Agreement for a more fulsome description of the terms of the Stalking Horse Bid.  Capitalized terms used 

but not defined herein shall have the meanings assigned to them in the Purchase Agreement.  To the extent 

there are any inconsistencies between this summary and the Purchase Agreement, the Purchase Agreement 

shall govern. 

http://www.bordersreorganization.com/
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 Second Escrow.  At the Closing, the Stalking Horse Bidder will deposit an 

additional $7,500,000 with an escrow agent.  Such funds shall be available 

to the Debtors if the Debtors have insufficient assets to pay allowed 

administrative expenses and allowed priority tax claims pursuant to 

Section 503(b) and 507(a)(8) of the Bankruptcy Code (excluding any such 

expenses that will be paid by the Stalking Horse Bidder or the Agent).  

Any payments from the Escrow shall be deemed to be an increase to the 

purchase price. 

 Purchase Price Adjustment.  A post-closing adjustment to the purchase 

price to reflect any deficiency or surplus in Net Working Capital at 

Closing measured against Estimated Net Working Capital.   

• Closing Date.  The Closing is scheduled to occur on or before July 29, 

2011, but will be no later than August 5, 2011. 

 Assignment and Assumption.  The Stalking Horse Bidder shall have the 

right to designate which leases and contracts of the Debtors are to be 

rejected or assumed and assigned to the Stalking Horse Bidder, subject to 

applicable designation deadlines.   The Stalking Horse Bidder is 

responsible for all cure costs under assumed leases and contracts.  An 

agent will conduct GOB SCSs for inventory and other items at Store 

Closing Locations pursuant to an Agency Agreement to be entered into on 

or before July 22, 2011.   

• Acquired Assets:  The Stalking Horse Bidder to acquire all assets of 

Debtors (other than Excluded Assets) including (i) real property leases and 

contracts to be designated by the Stalking Horse Bidder for assumption 

and assignment, (ii) equipment and improvements in transferred stores and 

distribution centers,  (iii) intellectual property, (iv) inventory other than 

inventory in stores for which the leases are not being assumed and 

assigned to the Stalking Horse Bidder (the “Store Closing Locations”), (v) 

accounts receivable from sales of inventory, (vi) Debtors‟ equity interest 

in Kobo, Inc., (vii) goodwill of the Debtors, (viii) books, records, files, 

including customer lists, (ix) cash, (x) rights to direct the disposition of 

inventory at Store Closing Locations and receive the proceeds thereof and 

(xi) foreign franchisor rights. 

 Excluded Assets:  Specifically excluded from Acquired Assets are the 

following assets that the Stalking Horse Bidder will not acquire: (i) 

corporate and tax records of the Debtors, (ii) claims of Debtors relating to 

Excluded Assets or Excluded Liabilities, (iii) tax refunds, pre-payments, 

net operating losses and claims for the period prior to closing, (iv) capital 

stock of the Debtors and their subsidiaries (other than the Debtors‟ interest 

in Kobo, Inc.), (v) claims against the Stalking Horse Bidder related to the 

Purchase Agreement; (vi) real property leases and contracts not assumed 

and assigned to the Stalking Horse Bidder; (vii) equipment and leasehold 
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improvements in Store Closing Locations, (viii) inventory located at Store 

Closing Locations, (ix) business licenses and permits that relate 

exclusively to the Debtors‟ headquarters building or to any Store Closing 

Location, (x) certain designated deposits, (xi) confidential personnel and 

medical records of employees who do not become employees of the 

Stalking Horse Bidder, (xii) assets relating to Debtors‟ employee benefit 

plans, (xiii) avoidance actions, (xiv) assets sold or disposed of between the 

date of the Agreement through the Closing Date and (xv) certain other 

specified assets. 

 Sale Free and Clear of Liens.  The Purchase Agreement requires that the 

Sale be free and clear of all liens, claims, encumbrances and interests other 

than customary permitted liens. 

• Assumed Liabilities.  Liabilities for: (i) assumed Real Property Leases and 

Contracts and related cure costs, (ii) gift cards; (iii) loyalty programs, in 

the event of a going concern transaction, (iv) inventory returns after 

closing, (v) certain employment benefits and other obligations in respect 

of employees of Debtors that become employees of the Stalking Horse 

Bidder, (vi) accrued and unpaid real property, personal property, sales and 

use taxes, (vii) post-petition trade and accounts payable, and (viii) certain 

letters of credit of the Debtors and (ix) costs and liabilities relating to the 

wind down of the Debtors‟ estates (“Wind-Down Obligations”); provided 

that certain of the Wind Down Obligations assumed by the Stalking Horse 

Bidder, including Wind Down Obligations for professional fees, court 

costs and other costs in connection with the bankruptcy cases, shall be 

subject to a maximum of $15 million.    

• Financial Capacity of Buyer.  On or before July 14, 2011, the Stalking 

Horse Bidder shall deliver an executed commitment from Direct Brands, 

Inc. (the parent company of the Stalking Horse Bidder) to provide equity 

financing to the Stalking Horse Bidder in an amount reasonably 

satisfactory to the Debtors and one or more other commitments for 

additional financing necessary to permit the Stalking Horse Bidder to pay 

the Purchase Price and perform all of its other obligations. 

• Transfer Taxes.  To be borne by Buyer. 

• Bid Protections.  If the Purchase Agreement is terminated for any reason 

other than mutual agreement or default of the Stalking Horse Bidder, 

Debtors shall pay to the Buyer the amount of $6,450,000 as liquidated 

damages with respect to any claims the Buyer may have against the 

Sellers.  

• Governing Law.  New York  
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22. Based on a review of the Debtors‟ business plan, the Debtors‟ operating 

results since the Commencement Date, the efforts by the Debtors and their advisors to 

market the Debtors‟ business and assets, and discussions with the Debtors‟ advisors and 

the Committee, the Debtors‟ board of directors (the “Board”), in an exercise of their 

business judgment, determined that the interests of the Debtors, their creditors, 

employees and customers would be best served by proceeding with a sale of the Debtors 

as contemplated in this Motion.   

23. Simultaneously, the Debtors solicited bids for a Full Chain Liquidation to 

serve as a back-up to the Stalking Horse Bidder.  On or about June 30, 2011, the Debtors 

entered into a certain agency agreement (the “Agency Agreement”) (attached hereto as 

Exhibit 2) with a joint venture consisting of Hilco Merchant Resources, LLC, Gordon 

Brothers Retail Partners, LLC, SB Capital Group, LLC, Tiger Capital Group, LLC and 

Great American Group, LLC (collectively, the “Liquidating Agent”), as a back-up to the 

Stalking Horse Bid, which, if closed, would provide for a Full Chain Liquidation.  By this 

Motion, the Debtors also respectfully request authority to enter into an agency agreement 

with the Liquidating Agent containing materially the same provisions as the Agency 

Agreement annexed here.  The Agency Agreement is substantially similar to the 

agreement utilized in and approved by the Court in the Phase I SCSs and Phase II SCSs. 

24. Although the Debtors respectfully refer the Court to the Agency 

Agreement in its entirety, certain of the material terms are set forth below:
17

 

• Assets.  All Merchandise at the Stores and the Distribution Centers and all 

FF&E located at the Stores.  The Closing Stores will consist of up to 399 

stores identified in Exhibit 1 to the Agency Agreement.   

                                                 
17

  Capitalized terms used in this summary shall have the meanings ascribed to them in the Agency 

Agreement.  This summary of the Agency Agreement is for summary purposes only and is qualified in its 

entirety by the terms and provision of the Agency Agreement. 
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• Guaranteed Amount.  As a guaranty of the Liquidating Agent‟s 

performance under the Agency Agreement, the Liquidating Agent will 

guarantee the Debtors‟ receipt of a certain percentage of the Cost Value of 

the Merchandise included in the sale (the “Guaranty Percentage”) and the 

FF&E Guaranty.   

• Sale of Distribution Center and Headquarter FF&E, Newsstand Inventory 

and Café/Candy Inventory.  The Liquidating Agent will sell the FF&E 

located at the Debtors‟ headquarters, Newsstand Inventory and 

Café/Candy Inventory located at the Closing Stores (except excluded 

items identified by the Debtors, with lender consent), in exchange for a fee 

of 20% of the net proceeds from such sales.   

• Payment Timing.  On the Sale Commencement Date, the Liquidating 

Agent will wire to the Debtors 90% as payment of a portion of the 

Guaranteed Amount (the “Guaranteed Amount Deposit”).  The 

Liquidating Agent will pay the remaining Guaranteed Amount and all 

other amounts due to the Debtors, pursuant to the timing in the Agency 

Agreement, as and when the parties reconcile the Guaranteed Amount.   

• Expenses of Sale.  From the Sale Commencement Date through and 

including the Sale Termination Date, the Liquidating Agent will be 

unconditionally responsible for all Expenses enumerated in Section 4.1 of 

the Agency Agreement (including, without limitation, Occupancy 

Expenses, Payroll, benefits for Retained Employees, Agent‟s on-site 

supervision related costs, signs and banners, promotional costs, Sale 

supplies, telephone, postage/overnight or delivery/courier charges, utility 

charges, credit card and bank fees, costs related to moving, transferring or 

consolidating merchandise between the Stores, insurance costs, trash 

removal and cleaning costs, security and building alarm costs, cost of 

capital and letter of credit fees, and any Retention Bonuses for Retained 

Employees and an agreed percentage of the costs of the physical inventory 

taking), incurred in conducting the Sale during the Sale Term, which 

Expenses may be funded and paid from Proceeds of the Sale to the extent 

available, or directly by the Liquidating Agent.  

• Employees.  The Liquidating Agent shall have the right to use the 

Debtors‟ store-level employees during the Sale Term and will reimburse 

the Debtors for actual payroll, and Employee Benefits up to an agreed 

upon cap based upon a percentage of the aggregate base payroll.  The 

Liquidating Agent may also elect to pay, as an expense, a retention bonus 

to certain retained employees.  The employees will remain the Debtors‟ 

employees at all times.  

• Cost Value / Inventory Taking.  The Cost Value of Merchandise is the 

average landed actual cost for an item of Merchandise, as reflected in the 

Debtors‟ perpetual inventory file as of the Sale Commencement Date.  The 
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Debtors and Liquidating Agent will jointly conduct a physical inventory 

taking at each of the Stores for purposes of testing the Cost Value of the 

Merchandise in the Closing Stores.  The Agency Agreement provides a 

procedure for adjusting the Cost Value used in the sale, based on results of 

the inventory taking. 

• Sale Term.  The Liquidating Agent will have the right to conduct the Store 

Closing Sales commencing the day after entry of the Order approving the 

SCSs (which the Debtors request to occur on or before July 22, 2011 to 

comply with the DIP Credit Agreement deadlines).  The SCSs will 

continue until various dates depending on certain contractual deadlines 

and/or the Debtors‟ lease rejection deadline at the applicable Stores; 

provided, however, that under certain circumstances, the Liquidating 

Agent may terminate the sales at certain Closing Stores prior to such date. 

• Sale Guidelines.  The SCSs shall be conducted in accordance with the sale 

guidelines substantially the same as those approved by the Court in 

connection with the Phase I SCSs, except that the Agent may characterize 

the Sales as going-out-of-business or total liquidation sales. 

• Merchandise Returns/Gift Cards/Other Programs.  Although sales of all 

items of Merchandise sold during the Sale Term shall be a “final sale”, the 

Liquidating Agent will accept returns of Merchandise sold prior to the 

Sale Commencement Date provided that such return is accompanied by 

the original Store register receipt and is otherwise in compliance with 

Debtors‟ return and price adjustment policy in effect as of the date such 

item was purchased.  During the Sale Term, the Liquidating Agent will 

accept the Debtors‟ gift cards and Merchandise credits issued by the 

Debtors prior to the Sale Commencement Date.  The Debtors shall 

reimburse the Liquidation Agent for such amounts during the weekly sale 

reconciliation.  The Liquidating Agent shall not honor any employee 

discounts or Borders Rewards Plus Loyalty Program discounts. 

• Letter of Credit / Security Interests.  To secure its obligations under the 

Agency Agreement, the Liquidating Agent will post a letter of credit for 

the benefit of the Debtors.  The Liquidating Agent will be granted, upon 

issuance of the Letter of Credit and effective as of the Payment Date, a 

valid and perfected first priority security interest in and lien upon (x) the 

Merchandise, (y) proceeds realized from the disposition of the FF&E, and 

(z) the Proceeds, to secure all obligations of Merchant to Agent.  Such 

security interest shall remain junior and subordinate in all respects to the 

Agent‟s Payment Obligations, and the liens, security interests and claims 

of the GECC and the Lenders, to the extent of the unpaid portion of 

Agent‟s Payment Obligations.  Upon entry of the Approval Order, and 

payment of the Guaranteed Amount Deposit, and the issuance of the Letter 

of Credit, the security interest granted to the Agent will be deemed 
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properly perfected without the necessity of filing financing statements or 

other documentation. 

RELIEF REQUESTED 

25. By this Motion, the Debtors request that the Court enter two orders (the 

Sale Procedures Order and the Sale Order, each as defined below) at two separate 

hearings: 

• The Sale Procedures Order:  An order (the “Sale Procedures Order”) 

approving: (i) the Break-Up Fee, (ii) the form of notice of the Debtors‟ 

intent to assume and assign to the Stalking Horse Bidder the Assumed 

Agreements (as defined below) and the corresponding cure amounts 

required to be paid in connection with such assumption and assignment 

(the “Notice of Assumption and Assignment”), and (iii) the procedures 

governing the bidding, auction and sale (the “Sale Procedures” or the “Bid 

Procedures”).  Copies of the proposed Sale Procedures Order, and the 

form of Notice of Assumption and Assignment are annexed hereto as 

Exhibit C and D, respectively. 

• The Sale Order:  An order (the “Sale Order”) for the approval of (i) the 

sale of the Business free and clear of liens, claims, encumbrances and 

interests, and (ii) the assumption, assignment and sale of the Assumed 

Agreements to the Winning Bidder.  A copy of the proposed Sale Order is 

annexed hereto as Exhibit E. 

26. This Motion is divided into two Sections.  Section I constitutes the 

Debtors‟ request for approval of the Sale Procedures and entry of the Sale Procedures 

Order.
18

  Section II constitutes the Debtors‟ request for entry of the Sale Order following 

the Auction.  This Section also seeks approval of various provisions in connection with a 

possible liquidation of the Debtors‟ business and assets.  Since the Stalking Horse Bid 

includes options for a going concern sale and a liquidation, bids will be solicited for one 

or both of a going concern sale and liquidation.  Accordingly, the Motion seeks 

authorization to proceed with a going concern sale and a liquidation on a dual track basis. 

                                                 
18

  Due to the nature of the relief requested herein, the requirement of the Debtors‟ post-petition credit 

facility and the deadlines and other dates requested herein, the Debtors request that the Sale Procedures 

Order be entered on an expedited basis. 
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I. 

 

THE COURT SHOULD APPROVE THE 

PROPOSED SALE PROCEDURES ORDER 

A. SUMMARY OF THE SALE PROCEDURES. 

27. The Debtors believe that the Sale Procedures set forth herein will 

maximize the value of the Debtors‟ business and assets while ensuring that the Debtors 

comply with the deadlines in the DIP Credit Facility.  The following is a summary of the 

proposed Sale Procedures and is qualified in its entirety by the proposed Sale Procedures 

attached hereto as Exhibit D:   

• Forms of Sales.  The Debtors will consider the following types of offers 

(or combinations thereof) for a sale transaction: (i) offers for a sale, in one 

or a series of related transactions, of a substantial portion of the business 

of the Debtors as a going concern (which sale may include a liquidation of 

a portion of the assets acquired under section 363 of the Bankruptcy Code 

with respect to the Debtors and/or all or any substantial portion of the 

assets of the Debtors) (a “GC Sale”), (ii) offers for a liquidation, in one or 

a series of related transactions, of each store location of the Debtors not 

subject to a GC Sale and a sale of any or substantially all of the assets of 

the Debtors not subject to a GC Sale (a “Remainder Chain Liquidation”) 

and (iii) offers for a liquidation, in one or a series of related transactions, 

of (x) substantially the entire chain of store locations of the Debtors and 

substantially all of the inventory of the Debtors, and furniture, fixtures and 

equipment, and (y) substantially all of the other assets of the Debtors (a 

“Full Chain Liquidation”), which in each case, may include the sale of any 

of the Debtors‟ assets, including, without limitation, its inventory, 

furniture, fixtures and equipment, intellectual property, leases and 

substantially all other assets of the Credit Parties, as well as the 

assumption and assignment of executory contracts and unexpired leases. 

The Sale shall be pursuant to the terms and conditions of the Purchase 

Agreement and the Agency Agreement, the forms of which will be subject 

to approval by the Bankruptcy Court at the Sale Hearing, subject to higher 

and better bids to be submitted by a Qualified Bidder under the terms of 

the Bid Procedures. 

• Notice of Sale.  The Debtors will provide notice of the proposed Sale to 

the Stalking Horse Bidder, the Bid Procedures, the Sale Objection 

Deadline and the date and time of the Sale Hearing to all parties in 
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interest, every party that has previously expressed any interest in the 

potential purchase or liquidation of the Debtors‟ business, and any other 

party that the Debtors believe might be interested in a possible purchase or 

liquidation of some or all of the Debtors‟ business. 

• Bidding Deadline.  The deadline (the “Bid Deadline”) for submission of a 

final and binding written proposal for a GC Sale, a Full Chain Liquidation 

and/or a Remainder Chain Liquidation (each, a “Bid”) is 5:00 p.m. 

(prevailing Eastern Time) on July 17, 2011 (notwithstanding Bankruptcy 

Rule 9006(a)(1)(C)).   

• Purchase Price and Consideration of Bids.  All Bids submitted by a bidder 

(each, a “Bidder”) must state the total proposed purchase price (the 

“Purchase Price”), in U.S. dollars for a GC Sale, including any cash to be 

paid and any liabilities to be assumed, or the amount of the Guaranty 

Percentage (as defined in the Agency Agreement) for a Full Chain 

Liquidation or a Remainder Chain Liquidation, and, in each case, must 

exceed the total amount of compensation of the Stalking Horse Bid (as 

described above) by a minimum of $8.95 million for a Bid for a GC Sale 

and 0.25% (above the Guaranty Percentage in the Agency Agreement) for 

a Full Chain Liquidation and/or a Remainder Chain Liquidation (the 

“Bidding Interval”).  Additionally, each Bid must include, at minimum, 

$224.05 million in cash as part of the compensation.  A Bidder who bids 

on two or all three of the following: a GC Sale, a Full Chain Liquidation 

and/or a Remainder Chain Liquidation (a “Multiple Transaction Bidder”), 

must specify the Purchase Price for each of the proposed transactions. 

• Deposit.  All Bids must include a deposit of seven and a half percent 

(7.5%) of the Purchase Price in cash, to be deposited in an escrow account 

at Citibank, N.A., and held by and in the name of the Debtors; provided, 

however a Multiple Transaction Bidder need only submit one deposit for 

all of its proposed transactions.  The Sale Procedures contain provisions 

governing the application and/or return of the deposits. 

• Content of Bids.  In addition to the purchase price and consideration, the 

Sale Procedures require additional documents and information to be 

submitted with the Bid, including, without limitation, the submission of:  

(A) by any Bidder for a GC Sale, a copy of the Purchase Agreement, 

marked electronically to show any changes, and a clean, executed version 

of the Purchase Agreement (the “Modified Purchase Agreement”); and/or 

(B) by any Bidder for a Full Chain Liquidation or a Remainder 

Liquidation, a copy of the Agency Agreement, marked electronically to 

show any changes, and a clean, executed version of the Agency 

Agreement (the “Modified Agency Agreement”). 

• Closing Conditions to Bids.  All conditions to closing required by a Bidder 

must be set forth in the Modified Purchase Agreement and/or the Modified 



 

20 

Agency Agreement, provided, however, that no Bid may be subject to any 

financing, due diligence or other material conditions.  To the extent a Bid 

relies on one or more third-party financing sources, the Bid must include a 

signed, binding and irrevocable commitment letter from such third-party 

financing source(s) or comparable commitment from any equity source.  

To the extent a Bid relies on financing sources of affiliates of the Bidder, 

the Bid must include sufficient evidence of financial capacity to 

consummate the Sale and satisfy all obligations and potential obligations 

pursuant to the Modified Purchase Agreement and/or the Modified 

Agency Agreement.  Other than those conditions set forth in the Modified 

Purchase Agreement and/or the Modified Agency Agreement, each Bid 

shall be irrevocable until and unless the Debtors select a higher or 

otherwise better Qualified Bid and such Bidder is not selected as the Back-

Up Bidder. 

• Joint Bids.  The Debtors will be authorized to approve joint Bids in the 

Debtors‟ sole and absolute discretion on a case by case basis. 

• Evaluation of Bids.  Each Bid will be evaluated by the Debtors and their 

advisors to determine if it fully satisfies the Bid Procedures‟ requirements, 

in their sole and absolute discretion (each, a “Qualified Bid”).  The 

Debtors will inform each Bidder as soon after such determination is made 

if such bidder has submitted a Qualified Bid (a “Qualified Bidder”).   

Notwithstanding anything else herein to the contrary, the Stalking Horse 

Bidder is a Qualified Bidder and the Stalking Horse Bid is a Qualified Bid.   

In evaluating the Bids, the Debtors will take into consideration, among 

other factors, the form and amount of the consideration, the extent to 

which the Bid involves a GC Sale and/or a liquidation, the presence of any 

closing conditions, the need and availability of financing, the extent of 

financial wherewithal to meet all commitments under the bid, the required 

approvals (if any), and the transaction structure and execution risk. 

• Auction.  If, after the examination of all Qualified Bids, the Board 

determines that an auction (the “Auction”) is appropriate and will generate 

an offer for the purchase of the Debtors‟ business and assets that is higher 

and better than the Stalking Horse Bid, the Debtors will conduct an 

auction on July 19, 2011, beginning at 1:00 p.m. (prevailing Eastern Time) 

at a location of which the Debtors will inform each Qualified Bidder.  The 

minimum interval for bidding at the Auction (the “Auction Bidding 

Interval”) shall be of a value of at least $1 million; provided, however, the 

Debtors, in consultation with the Stalking Horse Bidder, may increase or 

decrease the Bidding Interval at or before the Auction, in which case the 

Debtors will so inform each of the Qualified Bidders.  There are additional 

provisions governing the Auction in the Sale Procedures, including 

selection of one or more winning bids (the “Winning Bidder”) and one or 

more Back-Up bids (the “Back-Up Bidders”).  If, at any time prior to or on 

July 29, 2011, the Winning Bidder cannot consummate the Winning Bid, 
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the Debtors may close with the Back-Up Bidder by accepting the Back-Up 

Bid, which may be a Full Chain Liquidation.  To the extent the Winning 

Bid is for a Full Chain Liquidation or a Remainder Chain Liquidation (as 

the case may be) and such transaction cannot be consummated in the 

Winning Bid on or before July 22, 2011 for the Full Chain Liquidation or 

on or before July 29, 2011 for the Remainder Chain Liquidation, the 

Debtors may close a Full Chain Liquidation or a Remaining Chain 

Liquidation (as the case may be) with the Back-Up Bidder by accepting 

the Back-Up Bid. 

• Notice of Result of Sale Process.  On or about July 20, 2011, the Debtors 

will file a notice with the Court (the “Notice of Results of Sale Process”), 

which will either confirm that the Stalking Horse Bid is the Winning Bid, 

in the event there is no auction, or identify the terms of the Winning Bid at 

auction, along with a description of the Winning Bidder (in either case, the 

“Winning Bidder”). 

• Notice of Assumption and Assignment.  In connection with the Sale, the 

Debtors expect to assume and assign certain executory contracts and 

unexpired leases.  As more fully described below, the Debtors will serve a 

Notice of Assumption and Assignment on each of its contracting parties 

on or about July 1, 2011.  Objections to such assumption and assignment, 

including to the proposed Cure Amount, are due on July 14, 2011 at 4:00 

p.m. (prevailing eastern time).  To the extent that the Winning Bidder 

decides that the Debtor should assume and assign an executory contract or 

unexpired lease, the Debtor and/or the Winning Bidder shall make the 

Cure Payment (subject to unresolved objections thereto).  To the extent 

that the Winning Bidder decides that the Debtors should not assume and 

assign an executory contract or unexpired lease, the Debtors will serve a 

Notice of Non-Assumption to each such affected counterparty. 

• Consultation.  The Debtors intend to consult with the Committee and the 

DIP Agents on an ongoing basis throughout the Sale and Auction process. 

B. THE SALE PROCEDURES, INCLUDING THE 

BREAK-UP FEE SHOULD BE APPROVED. 

28. The Debtors request the authority to agree to a break-up fee with the 

Stalking Horse Bidder.  The proposed break-up fee (the “Break-Up Fee”) is $6,450,000, 

or approximately three percent (3%) of the cash consideration contemplated in the 

transaction, and approximately one and a half (1.5%) of the total transaction value.  The 

Debtors believe, in the exercise of their business judgment, that the Break-Up Fee is 
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required to induce the Stalking Horse Bidder to make its offer for the purchase of the 

Debtors‟ business and assets and will maximize the value of the Debtors‟ business and 

assets.  Indeed, the Stalking Horse Bidder would not have submitted its offer without the 

Break-Up Fee.  The Break-Up Fee is a condition to the Stalking Horse Bidders‟ 

obligations under the Purchase Agreement. 

29. Break-up fees and bidding protections in connection with the sale of a 

debtor‟s property pursuant to section 363 of the Bankruptcy Code are commonly granted 

to stalking horse bidders in chapter 11 cases.  See Gey Assocs. Gen. P’ship v. 310 Assocs. 

(In re 310 Assocs.), 346 F.3d 31 (2d Cir. 2003); Official Comm. of Subordinated 

Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650 (S.D.N.Y. 

1992), appeal dismissed, 3 F.3d 49 (2d Cir. 1993). 

30. Courts in the Second Circuit analyze the propriety of bidding incentives 

such as the Break-Up Fee under the “business judgment rule” standard.  Moreover, courts 

consider whether (a) the relationship of the parties who negotiated the break-up fee is 

devoid of taint by self-dealing or manipulation, (b) the fee encourages, rather than 

hampers, bidding, and (c) the amount of the fee is reasonable relative to the proposed 

purchase price.  See In re Integrated Res., 147 B.R. at 657-8 (to evaluate bid protections, 

courts should employ the business judgment rule, which proscribes judicial second-

guessing of the corporate debtor‟s actions taken in good faith, absent self-dealing, and in 

the exercise of honest judgment); see also In re Metaldyne Corp., 409 B.R. 661, 670 

(Bankr. S.D.N.Y. 2009) (approving bid protections because, among other factors, “the 

stalking horse bid brings value to the estate by setting a floor on the price and providing a 

structure for potential competing bids . . . [and] would provide comfort to the Debtors‟ 
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employees and customers that the company was entering the auction with a locked-in 

bid”).  Courts will approve break-up fees and other bidding protections, where, as here:  

(i) the relationship between the debtor and the bidder receiving the break-up fee is not 

tainted by self-dealing; (ii) the fee does not hamper bidding; and (iii) the amount of the 

fee is reasonable in relation to the size of the transaction.  See In re Integrated Res., 147 

B.R. at 657. 

31. Here, the Debtors‟ decision to provide the Stalking Horse Bidder with the 

Break-Up Fee was reached with the assistance of financial and legal advisors, and was 

the subject of arm‟s-length negotiations with the Stalking Horse Bidder.  Furthermore, 

there is no relationship between the members of the Debtors‟ board of directors and the 

Stalking Horse Bidder, nor is there any self-dealing by such directors in connection with 

the decision to enter into the Purchase Agreement and the Agency Agreement with the 

Stalking Horse Bidder and file this Motion.  Accordingly, the “business judgment rule,” 

applies.  See, e.g., In re 995 Fifth Ave. Assocs., L.P., 96 B.R. 24, 28 (Bankr. S.D.N.Y. 

1989). 

32. Courts have found that break-up fees are necessary to create an incentive 

for a “stalking horse bidder” to spend the requisite time and money investigating a 

debtor‟s assets before entering into an agreement to purchase those assets.  See, e.g., In re 

995 Fifth Avenue, L.P., 96 B.R. at 28 (bidding incentives may “be legitimately necessary 

to convince a white knight to enter the bidding by providing some form of compensation 

for the risks it is undertaking”) (citation omitted).  Nonetheless, a break-up fee must not 

be so substantial as to have a “chilling effect” on other prospective bidders.  In re 

Integrated Res., 147 B.R. at 660 (citing CRTF Corp. v. Federated Dep’t Stores. Inc., 683 
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F. Supp. 422 (S.D.N.Y. 1988)).  In this case, the Break-Up Fee will compensate the 

Stalking Horse Bidder for the time and money expended to conduct the necessary 

diligence before entering into the agreement governing the Sale and to compensate the 

Stalking Horse Bidder in light of the risks that the Debtors will close an alternative 

transaction.  Moreover, because the amount of the Break-Up Fee is fair and reasonable, 

as discussed below, it will not have a “chilling effect” on any other prospective bidders. 

33. To satisfy the final prong of the analysis, a break-up fee should constitute 

a “fair and reasonable percentage of the proposed purchase price, and should be 

reasonably related to the risk, effort, and expenses of the prospective purchaser.”  In re 

Integrated Res., 147 B.R. at 662.  Although there are no specific rules relating to how 

large a break-up fee can be before it is considered unreasonable, courts regularly approve 

break-up fees of 2%-4% of the cash consideration to be paid pursuant to the underlying 

transaction.  See In re Allegiance Telecom, Inc., et al., Ch. 11 Case No. 03-13057 (RDD) 

(Bankr. S.D.N.Y. Jan. 15, 2004) (approving break-up fee of approximately 2.1% of cash 

consideration to be paid, plus expense reimbursement, where objections to bid 

protections by the creditors committee, among others, were resolved prior to entry of the 

order); In re Genuity Inc., et al., Ch. 11 Case No. 02-43558 (PCB) (Bankr. S.D.N.Y. Dec. 

16, 2002) (approving break-up fee of approximately 4.1% of cash consideration to be 

paid, plus expense reimbursement, where there were no objections to bid protections); In 

re Bethlehem Steel Corp., et al., Ch. 11 Case Nos. 01-15288 through 01-15302 (BRL), 

01-15308 through 01-15315 (BRL) (Bankr. S.D.N.Y. Mar. 27, 2003) (approving break-

up fee of approximately 2.8% of cash consideration to be paid, plus expense 

reimbursement, and overruling objections, including by creditors committee, to break-up 
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fees); In re Global Crossing, Ltd., et al., Ch. 11 Case No. 02-40188 (REG) (Bankr. 

S.D.N.Y. Mar. 25, 2002) (approving break-up fee of 4.0% of cash consideration to be 

paid, plus expense reimbursement, where final order reflected resolution of issues raised 

by creditors committee and secured lenders, resulting in reduced break-up fee).
19

  In this 

case, the Break-Up Fee will be three percent (3%) of the cash consideration contemplated 

in the Purchase Agreement and approximately one and half percent (1.5%) of the total 

transaction value, and will be well within the range approved by courts in this and other 

districts.  Moreover, the Stalking Horse Bidder is not seeking expense reimbursement in 

addition to the Break-Up Fee.  Thus, the Break-Up Fee is more than reasonable under the 

circumstances. 

34. The Sale Procedures, including the Break-Up Fee, will ensure that a buyer 

is committed to purchase the Debtors‟ assets at a fair and reasonable price that is higher 

than any other bid received to date.  The Sale Procedures are reasonably calculated to 

assure that the Debtors obtain a purchase price for the Debtors‟ business and assets within 

the upper range of reasonably anticipated values, while ensuring that the Debtors have 

sufficient liquidity to consummate the Sale.  If no other offer is received by the Debtors, 

the Break-Up Fee is appropriate, in that it will encourage the Stalking Horse Bidder to 

enter into the Purchase Agreement and the Agency Agreement.  Accordingly, the Court 

should approve the Sale Procedures, including the Break-Up Fee. 

                                                 
19

  Because of the voluminous nature of the unreported orders cited herein, such orders are not annexed to 

the Motion.  Copies of these orders (and, where cited material comes from the motions and/or transcripts 

associated with such orders, copies of the motions and/or transcripts) are being delivered to Chambers with 

Chambers copies of this Motion (per the Court‟s instruction at the Hearing held on March 15, 2011), and 

will be made available to other parties in interest upon request to Debtors‟ counsel. 
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C. NOTICES TO BE PROVIDED IN CONNECTION WITH SALE. 

35. Pursuant to Bankruptcy Rules 2002(a) and (c), the Debtors are required to 

notify their creditors of the proposed sale of the Debtors‟ business and assets, including a 

disclosure of the time and place of the sale, the terms and conditions of the sale, and the 

deadline for filing any objections.  The Case Management Order entered in these cases 

[Docket No. 64] requires that a sale of substantially all of the Debtors assets be served on 

all parties in interest.  The Notice of Motion has been served on or before the date hereof 

on all parties in interest and filed in connection with the filing of this Motion.  The Notice 

of Motion, the Motion, the Purchase Agreement, the proposed Sale Procedures Order and 

the proposed Sale Order are all available at www.bordersreorganization.com.  

Additionally, the Debtors will provide publication notice of the Bid Deadline and the Sale 

Hearing Date once in each of the national editions of the Wall Street Journal and the New 

York Times.  Further, all parties on the Debtors 2002 Service List, all landlords that are 

parties to unexpired leases with the Debtors, and all Federal, State and County 

government agencies affected by this Motion will be served with a complete set of all 

motion papers on or before July 1, 2011.  The Debtors request entry of an order 

confirming that the foregoing constitutes good and sufficient notice. 

II. 

 

THE COURT SHOULD APPROVE THE SALE TO THE STALKING HORSE 

BIDDERS OR A HIGHER AND BETTER BIDDER AT THE AUCTION 

A. THE PURCHASE AGREEMENT. 

36. Principally, the Purchase Agreement embodies and contemplates, among 

other things:  (i) the sale of substantially all of the Debtors‟ business and assets, 

including, but not limited to, certain inventory and equipment; (ii) the assumption by the 

http://www.bordersreorganization.com/
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Debtors and the sale and assignment to the Stalking Horse Bidder of the Assumed 

Agreements; and (iii) the assignment to the Stalking Horse Bidder of all assignable 

licenses, trademarks and permits related to the Debtors‟ business. 

37. Ample authority exists for the approval of the proposed sale of the 

Debtors‟ business and assets.  In accordance with Bankruptcy Rule 6004(f)(l), sales of 

property outside the ordinary course may be consummated by private sale or public 

auction.  The Debtors have determined the sale of the Debtors‟ business and assets in 

accordance with the procedures described herein ensures that they will maximize 

recoveries for their creditors and is, therefore, in the best interests of the Debtors, their 

estates and creditors. 

38. Section 363(b)(l) of the Bankruptcy Code provides, in pertinent part, that 

“[t]he trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary 

course of business, property of the estate.”  11 U.S.C. § 363(b)(1).  To sell property under 

section 363(b), the Debtors must demonstrate to the Court a legitimate business 

justification for the proposed action.  See Committee of Equity Sec. Holders v. Lionel 

Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983).  “Where the debtor 

articulates a reasonable basis for its business decisions (as distinct from a decision made 

arbitrarily or capriciously), courts will generally not entertain objections to the debtor‟s 

conduct.”  Comm. of Asbestos-Related Litigants v. Johns-Manville Corp. (In re Johns-

Manville Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986).  When a valid business 

justification exists, the law vests the debtor‟s decision to use property out of the ordinary 

course of business with a strong presumption that “in making a business decision the 

directors of a corporation acted on an informed basis, in good faith and in the honest 
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belief that the action taken was in the best interests of the company.”  In re Integrated 

Res., Inc., 147 B.R. at 656 (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 

1985)). 

39. A chapter 11 debtor may in certain circumstances sell all or substantially 

all its assets pursuant to section 363(b) before confirmation of a chapter 11 plan, provided 

the court finds a good business reason to grant such relief.  See Lionel, 722 F.2d at 1069 

(in considering a sale outside a plan of reorganization, a judge must not be shackled with 

unnecessarily rigid rules when exercising the broad administrative power granted him 

under the Bankruptcy Code); see also Licensing By Paolo, Inc. v. Sinatra (In re Gucci), 

126 F.3d 380, 387 (2d Cir. 1997) (“A sale of a substantial part of a Chapter 11 estate . . . 

may be conducted if a good business reason exists to support it.”); Official Comm. of 

Unsecured Creditors of LTV Aerospace & Defense Co. v. LTV Corp. (In re Chateaugay 

Corp.), 973 F.2d 141, 144 (2d Cir. 1992) (approval of subsidiary‟s sale of its assets 

before confirmation of plan was not abuse of discretion); Stephens Indus., Inc. v. 

McClung, 789 F.2d 386, 390 (6th Cir. 1986) (“[A] bankruptcy court can authorize sale of 

all a Chapter 11 debtor‟s assets under § 363(b)(1) when a sound business purpose dictates 

such action.  Here, the Debtors initially preferred to proceed with the Sale under a plan of 

reorganization.  However, due to the time exigencies resulting from the Debtors‟ DIP 

Credit Agreement and the Debtors‟ deadlines to assume or reject their leases, the Debtors 

must proceed under section 363 to maximize value.  If the Court does not approve the 

sale, the Debtors will proceed to a liquidation process that clearly will not maximize 

value.   
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40. The sale process discussed herein will not result in a sub rosa plan of 

reorganization.  Courts in the Second Circuit have been clear that where, as here, a debtor 

seeks to sell its business and the provisions of the sale do not restructure the rights of 

creditors or dictate by contract the terms of a plan, the sale is not a sub rosa plan.  See, 

e.g., Ind. State Police Pension Trust v. Chrysler LLC (In re Chrysler LLC), 576 F.3d 108, 

118 (2d Cir. 2009), vacated as moot, 130 S. Ct. 1015 (2009) (“[T]he Sale has inevitable 

and enormous influence on any eventual plan of reorganization or liquidation. But it is 

not a „sub rosa plan‟ . . . because it does not specifically „dictate,‟ or „arrange‟ ex ante, by 

contract, the terms of any subsequent plan.”); Parker v. Motors Liquidation Co. (In re 

Motors Liquidation Co.), 430 B.R. 65, 84-85 (S.D.N.Y. 2010) (“Here, the Bankruptcy 

Court appropriately concluded that the 363 Transaction „merely brings in value,‟ and that 

„[c]reditors will thereafter share in that value pursuant to a chapter 11 plan subject to 

confirmation by the Court. A section 363 transaction to preserve and enhance value does 

not amount to a sub rosa plan.‟”); In re Boston Generating, LLC, 440 B.R. 302, 331 

(Bankr. S.D.N.Y. 2010) (“[T]he proposed sale of the Debtors' assets is not a „sub rosa‟ 

plan of reorganization. . . . [T]he proposed Sale Transaction has a proper business 

justification and is not calculated to evade the plan confirmation process.”); In re GMC, 

407 B.R. 463, 474 (Bankr. S.D.N.Y. 2009) (“Nor can the Court accept various objectors' 

contention that there here is a sub rosa plan. GM's assets simply are being sold, with the 

consideration to GM to be hereafter distributed to stakeholders, consistent with their 

statutory priorities, under a subsequent plan.”); cf. Motorola, Inc. v. Official Comm. of 

Unsecured Creditors (In re Iridium Operating LLC), 478 F.3d 452, 467 (2d Cir. 2007) 

(“[T]he bankruptcy court did not err in concluding that the settlement [pursuant to section 
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363(b)] . . . had a proper business justification and was „a step towards possible 

confirmation of a plan of reorganization and not an evasion of the plan confirmation 

process.‟”).  Because the proposed Sale does not restructure the rights of creditors and 

does not dictate any terms of a plan, the Sale is not a sub rosa plan. 

41. There is a sound business purpose for the sale of the Debtors‟ business as 

provided for herein because it is in the best interests of the Debtors, their estates and 

creditors.  Preservation of enterprise value is a compelling justification, and 

maximization of asset value for the benefit of creditors is a sound business purpose, 

warranting authorization of the sale.  Further, the proposed sale is required under the 

Debtors‟ DIP Credit Agreement, which requires that the Debtors obtain an order 

approving the Sale by July 22, 2011.  (Second Amendment and Waiver to Credit 

Agreement, § 2(c) (amending section 7.1(m)(iv) of the Credit Agreement). 

B. SALE FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES 

AND INTERESTS AND DISTRIBUTION OF PROCEEDS. 

42. The Debtors seek to sell their business and assets free and clear of liens, 

claims, encumbrances and interests.  The Debtors respectfully submit that in such 

circumstances, the Debtors‟ business and assets be sold free and clear of liens, claims, 

encumbrances and interests pursuant to section 363(f) of the Bankruptcy Code, except for 

Permitted Liens and those Assumed Liabilities (as will be defined in the Purchase 

Agreement or Modified Purchase Agreement, as the case may be) expressly assumed by 

the Winning Bidder, with any such liens, claims, encumbrances, or interests to attach to 

the net sale proceeds of the Debtors‟ business and assets.  See In re Lady H Coal Co., 199 

B.R. 595, 605 (S.D. W. Va. 1996) (“The well established rule that sales within a 

bankruptcy proceeding occur free and clear of any interest is founded upon the principal 
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that good faith purchasers receive clean title to the property and that any claims against 

the property attach to the proceeds.”); In re Riverside Inv. P’ship, 674 F.2d 634, 640 (7th 

Cir. 1982) (“Generally, in a „free and clear‟ sale, the liens are impressed on the proceeds 

of the sale and discharged at the time of sale . . . .”) (citation omitted).  Courts have 

interpreted the requirements of section 363(f) to be disjunctive.  In re Elliot, 94 B.R. 343 

(Bankr. E.D. Pa. 1988); Circus Time, Inc. v. Oxford Bank and Trust (In re Circus Time, 

Inc.), 5 B.R. 1, 8 (Bankr. D. Me. 1979) (court‟s power to sell property free and clear of 

liens has long been recognized); 3 COLLIER ON BANKRUPTCY ¶ 363.06 (16
th

 Ed. 2011) 

(same). 

43. The Debtors also seek authority to satisfy the claims of the DIP Lenders 

on the date of the closing of the Sale (the “Closing”), or soon thereafter, from the 

proceeds of the Sale.  The DIP Credit Agreement and Final DIP Order require that all 

proceeds from sales be applied to pay obligations under the DIP Credit Agreement.  DIP 

Credit Agreement § 1.8(e) and (f); Final DIP Order ¶ 19. Immediately upon the Closing 

of the sale to the Winning Bidder, the Debtors shall be authorized and directed to use the 

proceeds from such sale to repay in full in cash all Obligations (as defined in the DIP 

Credit Agreement) outstanding thereunder, including the cash collateralization of all L/C 

Reimbursement Obligations and the funding of the Working Capital Indemnity Account 

and Term B Indemnity Account (each as defined in the DIP Credit Agreement). 

44. A debtor in possession may sell property under sections 363(b) and 363(f) 

“free and clear of any interest in such property of an entity other than the estate” if any 

one of the following conditions is satisfied: 

• applicable non-bankruptcy law permits sale of such property free and clear 

of such interest; 
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• such entity consents; 

• such interest is a lien and the price at which such property is to be sold is 

greater than the aggregate value of all liens on such property; 

• such interest is a bona fide dispute; or 

• such entity could be compelled, in a legal or equitable proceeding, to 

accept a money satisfaction of such interest. 

11 U.S.C. § 363(f)(1)-(5); Citicorp Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 

B.R. 343, 345 (E.D. Pa. 1988) (noting that since section 363(f) is written in the 

disjunctive, the court may approve a sale free and clear if any one subsection is met).  If 

any of the five conditions set forth in section 363(f) are met, then a debtor is empowered 

to sell property free and clear of liens.  In re Dundee Equity Corp., No. 89-B-10233, 1992 

Bankr. LEXIS 436, at *12 (Bankr. S.D.N.Y. Mar. 6, 1992). 

45. Each lien, claim or encumbrance that does not constitute a Permitted 

Encumbrance (as will be defined in the Purchase Agreement or Modified Purchase 

Agreement, as the case may be) or Assumed Liability will satisfy at least one of the five 

conditions of section 363(f), and the Debtors submit that any such valid lien, claim, 

encumbrance, or interest will be adequately protected by attachment to the net proceeds 

of the Sale, subject to any claims and defenses the Debtors may possess with respect 

thereto.  See In re Circus Time, Inc., 5 B.R. at 7.  The Debtors are not aware of any valid 

liens, claims, encumbrances on any property that may be sold as part of the Sale, except 

for those of the Debtors‟ DIP Lenders.   

46. The Debtors believe that each of the parties purportedly holding a 

prepetition lien, claim or encumbrance on the Debtors‟ business and assets could be 

compelled to accept a monetary satisfaction of such interests, satisfying section 363(f)(5) 

of the Bankruptcy Code.  Moreover, holders of liens, claims or encumbrances that have 
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not objected timely to this Motion may be deemed to have consented to the Sale of the 

Debtors‟ business and assets, satisfying section 363(f)(2) of the Bankruptcy Code.  See 

Hargrave v. Township of Pemberton (In re Tabone, Inc.), 175 B.R. 855, 858 (Bankr. 

D.N.J. 1994) (failure to object to sale free and clear of liens, claims and encumbrances 

satisfies section 363(f)(2)). 

47. Thus, the Debtors submit that the Sale of the Debtors‟ business and assets 

free and clear of liens, claims, encumbrances and interests will satisfy the statutory 

prerequisites of section 363(f) of the Bankruptcy Code.  Accordingly, the Debtors request 

that the Debtors‟ business and assets to the extent sold be transferred to the Winning 

Bidder free and clear of liens, claims, encumbrances and interests except for Permitted 

Liens, Permitted Encumbrances and Assumed Liabilities, with such liens, claims, 

encumbrances and interests to attach to the net Sale proceeds of the Debtors‟ business 

and assets.  The Debtors also request that this Court authorize the Debtors to enter into a 

transaction with the Back-Up Bidder in the event that the Stalking Horse Bidder and/or 

the Winning Bidder (as appropriate) do not Close, which may involve a Full Chain 

Liquidation. 

C. ASSUMPTION AND ASSIGNMENT OF CERTAIN 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES. 

48. To facilitate and effect the sale of the Debtors‟ business and assets for the 

highest and best price, the Debtors may seek to assume, assign and sell certain executory 

contracts and unexpired leases (the “Assumed Agreements”), as will be identified in the 

Notices of Assumption and Assignment (subject to the Notices of Non-Assumption).  
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1. Standards for Assumption. 

49. Section 365(a) of the Bankruptcy Code provides that a debtor in 

possession, “subject to the Court‟s approval, may assume or reject any executory contract 

or unexpired lease of the debtor.”  11 U.S.C. § 365(a).  Similar to section 363(b)(1), the 

standard to be applied by a court in determining whether an executory contract or 

unexpired lease should be assumed or rejected is the “business judgment” test, which is 

premised on the debtor‟s business judgment that assumption would be beneficial to the 

estate.  See Orion Pictures Corp. v. Showtime Networks, Inc. (In re Orion Pictures 

Corp.), 4 F.3d 1095, 1098-99 (2d Cir. 1993); see also In re Child World, Inc., 142 B.R. 

87, 89 (Bankr. S.D.N.Y. 1992) (debtor may assume or reject an unexpired lease under 

§ 365(a) in the exercise of its “business judgment”); Hunts Point Tomato Co. v. Roman 

Crest Fruit, Inc. (In re Roman Crest Fruit, Inc.), 35 B.R. 939, 949 (Bankr. S.D.N.Y. 

1983); Control Data Corp. v. Zelman (In re Minges), 602 F.2d 38, 42 (2d Cir. 1979).  

“More exacting scrutiny would slow the administration of the debtor‟s estate and increase 

its cost, interfere with the Bankruptcy Code‟s provision for private control of 

administration of the estate, and threaten the court‟s ability to control a case impartially.”  

Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311 (5th Cir. 1985).   

50. Section 365(b) of the Bankruptcy Code requires that a debtor in 

possession satisfy certain additional requirements to assume an executory contract or 

unexpired lease: 

If there has been a default in an executory contract or 

unexpired lease of the debtor, the trustee may not assume 

such contract or lease unless, at the time of assumption of 

such contract or lease, the trustee— 

(A) cures, or provides adequate assurance that the 

trustee will promptly cure, such default . . .; 
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(B) compensates, or provides adequate assurance 

that the trustee will promptly compensate, a 

party other than the debtor to such contract or 

lease, for any actual pecuniary loss to such party 

resulting from such default; and 

(C) provides adequate assurance of future 

performance under such contract or lease. 

11 U.S.C. § 365(b).  This section does not apply to a default that is a breach of a 

provision relating to: 

(A) the insolvency or financial condition of the 

debtor at any time before the closing of the case; 

(B) the commencement of a case under this title; 

(C) the appointment of or taking possession by a 

trustee in a case under this title or a custodian 

before such commencement; or 

(D) the satisfaction of any penalty rate or penalty 

provision relating to a default arising from any 

failure by the debtor to perform nonmonetary 

obligations under the executory contract or 

unexpired lease. 

11 U.S.C. § 365(b)(2). 

51. Section 365(b)(l) of the Bankruptcy Code requires that the Debtors or the 

Winning Bidder cure, or provide adequate assurance that they will promptly cure, any 

outstanding defaults under the Assumed Agreements in connection with the assumption 

and assignment of these agreements to the Winning Bidder. 

2. Notice and Objection Procedure. 

52. The Debtors will serve, on or before July 1, 2011, a notice to each non-

debtor counterparty to all or nearly all executory contracts and/or unexpired leases of the 

Debtors (a “Non-Debtor Counterparty”), indicating that such Non-Debtor Counterparty‟s 

contract may be assumed and assigned, along with the proposed cure amount (the “Cure 
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Amount”) calculated by the Debtors based on the Debtors‟ books and records.  Delivery 

of a notice of assumption and assignment does not constitute an admission by the Debtors 

of the Stalking Horse Bidder that the related contract or lease is an executory contract or 

unexpired lease and the Debtors and the Stalking Horse Bidder reserve all of their rights 

with respect thereto. 

53. To the extent that any such Non-Debtor Counterparty seeks to object to (a) 

the assumption and assignment of its respective executory contract or unexpired lease or 

(b) the Cure Amount, the Non-Debtor Counterparty must file and serve an objection that 

sets forth, with specificity, the legal and factual bases of the objection no later than July 

14, 2011 at 4:00 p.m. (prevailing Eastern Time) (which date is specified in the Notice of 

Assumption and Assignment) upon:  (i) Kasowitz, Benson, Torres & Friedman LLP, 

attorneys for the Debtors, 1633 Broadway, New York, New York 10019 (Attn: Andrew 

K. Glenn, Esq., and Jeffrey R. Gleit, Esq.); (ii) the Office of the United States Trustee for 

the Southern District of New York, 33 Whitehall Street, New York, New York 10004 

(Attn: Paul K. Schwartzberg, Esq.); (iii) Lowenstein Sandler PC, counsel for the 

Committee, 65 Livingston Avenue, Roseland, New Jersey 07068 (Attn: Bruce D. 

Buechler, Esq. and Paul Kizel, Esq.), and 1251 Avenue of the Americas, New York, New 

York 10020 (Attn: Bruce S. Nathan, Esq.); (iv) counsel for the DIP Agents: (a) Morgan, 

Lewis & Bockius LLP, 101 Park Avenue, New York, New York 10178-0060 (Attn: 

Wendy Walker, Esq.), and 225 Franklin Street, 16th Floor, Boston, Massachusetts 02110-

4104 (Attn: Sandra Vrejan, Esq.), counsel for the Working Capital Agent, and (b) Choate 

Hall & Stewart LLP, Two International Place, Boston, Massachusetts 02110 (Attn: Kevin 

Simard, Esq.), counsel for GA Capital LLC; (v) Kelley Drye & Warren LLP, attorneys 
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for certain landlords, 101 Park Avenue, New York, New York 10178 (Attn: James S. 

Carr, Esq., Robert L. LeHane, Esq., and Benjamin D. Feder, Esq.); and (vi) Bingham 

McCutchen LLP, attorneys for Bank of America, N.A., One Federal Street, Boston, 

Massachusetts 02110-1726 (Attn: Julia Frost-Davies, Esq. and Andrew Gallo, Esq.) 

(collectively, the “Notice Parties”); provided, however, that in the event that the Debtors 

conduct an Auction and the results of that Auction yield a Winning Bidder other than the 

Stalking Horse Bidder, objections by Non-Debtor Counterparties as to any issues raised 

by such Winning Bid or the identity of the Winning Bidder may be filed and served in 

accordance with the above requirements no later than July 20, 2011 at 3:00 p.m. 

(prevailing Eastern Time) (the “Supplemental Objection Deadline”). 

54. The Debtors request that this Court order that all objections that challenge 

a Cure Amount must set forth the cure amount being claimed by the objecting party (the 

“Claimed Cure Amount”) with appropriate documentation in support thereof.  Upon 

receipt of an objection to a Cure Amount, the Winning Bidder and/or the Debtors (in 

consultation with each other) may, prior to assuming and assigning the applicable 

executory contract or unexpired lease to the Winning Bidder, hold an amount equal to the 

Claimed Cure Amount in reserve, pending further order of the Court or agreement 

between the Debtors and the objecting party, with such agreement being consented to by 

the Winning Bidder.  So long as the Winning Bidder or the Debtors hold the Claimed 

Cure Amount in reserve, the Debtors request that they be able, without further delay, to 

assume, assign and sell an Assumed Agreement, notwithstanding an objection to such 

Assumed Agreement‟s Cure Amount. 
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55. If there is no timely objection to a Notice of Assumption and Assignment 

with respect to an executory contract or unexpired lease, the Debtors request that they be 

able to assume, assign and sell that executory contact or unexpired lease to the Winning 

Bidder, and the Cure Amount set forth in the Notice of Assumption and Assignment 

should be binding upon the respective Non-Debtor Counterparty to the executory contract 

or unexpired lease for all purposes.  The respective Non-Debtor Counterparty should be 

forever barred from objecting to the Cure Amount, including, without limitation, the right 

to assert any additional cure or other amount with respect to their respective executory 

contract or unexpired lease, as well as objecting to the Debtors‟ assumption and 

assignment of such executory contract or unexpired lease to the Winning Bidder. 

3. Procedure For Notice Of Final Decision To Assume 

And Assign And Payment Of Cure Amounts. 

56. The Notice of Assumption and Assignment does not constitute the final 

decision to assume and assign the Debtors‟ executory contracts and unexpired leases, as 

the Stalking Horse Bidder has the right (and the Winning Bidder, if different from the 

Stalking Horse Bidder, may have the right) to defer any final decisions on assumption 

and assignment until:  (a) the deadline to assume and assign each unexpired lease of non-

residential real property under section 365(d)(4) of the Bankruptcy Code, as such 

deadline has been or may be extended by the Court and/or by agreement with a Non-

Debtor Counterparty for any unexpired lease of non-residential real property; or (b) 

October 31, 2011 for any executory contract or any unexpired lease of property other 

than non-residential real property (as applicable, the “Assumption Deadline”).  This 

represents a material part of the agreement with the Stalking Horse Bidder, particularly 

given the timing of this Sale.   
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57. Given the foregoing, and mindful of the need for the Non-Debtor 

Counterparties to have adequate notice and opportunity to object to the possible 

assumption and assignment (and to the Cure Amount), the Debtors will serve a Notice of 

Assumption and Assignment on all or nearly all executory contracts and unexpired leases 

to provide the Debtors with the flexibility necessary to maximize value.  The Debtors 

propose the following procedure to make notice to the Non-Debtor Counterparties of the 

final decision whether to assume and assign each of the Debtors‟ executory contracts and 

unexpired leases, and to make payment of the Cure Amounts, if any, owed on each such 

executory contract or unexpired lease: 

(i) If there is an objection to the assumption and assignment of an executory 

contract or unexpired lease: 

(a)  If such objection is granted and not appealed, the Debtors may not 

assume and assign such contract or lease (unless such objection 

was limited to the Cure Amount, in which case the Debtors reserve 

the right to assume and assign such contract by paying the Cure 

Amount approved by the Court) and will provide no notice of such 

non-assumption. 

(b) If such objection is outstanding on the Assumption Deadline, the 

Debtors maintain the right to assume and assign such contract or 

lease until a final order is issued (or a settlement is reached) 

resolving the objection and allowing the assumption and 

assignment.  The Debtors will be required to maintain a reserve for 

the Claimed Cure Amount until such time as a final order is issued 

(or settlement is reached).   

(ii) If there is no objection to the assumption and assignment of an executory 

contract or unexpired lease: 

(a) The Assumed Agreements will be deemed assumed and assigned 

upon payment of the Cure Amount by the Debtors and/or the 

Winning Bidder, which payment must be sent on or before the 

Assumption Deadline.  Such payment of the Cure Amount will 

constitute notice to the applicable Non-Debtor Counterparty of the 

assumption and assignment. 
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(b) To the extent the Winning Bidder determines not to have the 

Debtors assume and assign the Assumed Agreements, the Debtors 

will serve to each Non-Debtor Counterparty to each such non-

assumed executory contract and unexpired lease a notice indicating 

that its contract or lease will not be assumed (the “Notice of Non-

Assumption”) no later than three business days following the 

Assumption Deadline. 

(c) The Debtors may extend the Assumption Deadline by filing a 

notice with the Court prior to the expiration of the Assumption 

Deadline. 

58. The Debtors submit that the foregoing procedures adequately balance the 

needs of the Winning Bidder and the rights of the Non-Debtor Counterparties, and 

provide the Non-Debtor Counterparties adequate notice and a right to be heard.   

Furthermore, these procedures satisfy Bankruptcy Rule 6006(f).  Bankruptcy Rule 

6006(f) requires, inter alia, that a motion to assume or assigning multiple executory 

contracts or unexpired leases that are not between the same parties: 

(1)  state in a conspicuous place that parties receiving the omnibus 

motion should locate their names and their contracts or leases 

listed in the motion; 

(2)  list parties alphabetically and identify the corresponding contract 

or lease; 

(3)  specify the terms, including the curing of defaults, for each 

requested assumption or assignment; 

(4)  specify the terms, including the identity of each assignee and the 

adequate assurance of future performance by each assignee, for 

each requested assignment; 

(5)  be numbered consecutively with other omnibus motions to assume, 

assign, or reject executory contracts or unexpired leases; and 

(6)  be limited to no more than 100 executory contracts or unexpired 

leases.   

Bankruptcy Rule 6006(f).  As discussed above, separate Notices of Assumption and 

Assignment will be served on the Non-Debtor Counterparties.  Each notice will be sent to 
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a single Non-Debtor Counterparty, and list, in an exhibit, one or more executory contracts 

and unexpired leases with that party.  In many cases, there will be a single executory 

contract or unexpired lease listed on an exhibit attached to each Notice of Assumption 

and Assignment.  The form of the Notice of the Assumption and Assignment specifically 

references the exhibit, which identifies the contract(s) and/or lease(s) and the applicable 

Cure Amount, and makes clear the procedures governing objections discussed in this 

Motion.  Accordingly, requirements one through four above are satisfied, and 

requirement number five is rendered irrelevant.  Requirement number six is satisfied 

because, in no case, shall a Notice of Assumption and Assignment include more than one 

hundred executory contracts and unexpired leases.  To the extent that this Court rules that 

Bankruptcy Rule 6006(f) is not satisfied, the Debtors request that this Court modify the 

requirements of Bankruptcy Rule 6006(f), given the exigencies of the case, including the 

need to obtain an order approving the Sale on or before July 22, 2011.  Fed. R. Bankr. P. 

6006, Advisory Committee Notes, 2007 Amendments ("An omnibus motion to assume, 

assign, or reject multiple executory contracts and unexpired leases must comply with the 

procedural requirements set forth in subdivision (f) of the rule, unless the court orders 

otherwise.") (emphasis added).  

59. Accordingly, this Court should approve these procedures as providing 

appropriate and adequate notice to the Non-Debtor Counterparties. 

4. Adequate Assurance of Future Performance. 

60. Pursuant to section 365(f)(2) of the Bankruptcy Code, a debtor in 

possession may assign an executory contract or unexpired lease of nonresidential real 

property if 
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• the trustee assumes such contract or lease in accordance with the 

provisions of this section; and 

• adequate assurance of future performance by the assignee of such contract 

or lease is provided, whether or not there has been a default in such 

contract or lease. 

Id. § 365(f)(2). 

61. The meaning of “adequate assurance of future performance” depends on 

the facts and circumstances of each case, but should be given “practical, pragmatic 

construction.”  See Carlisle Homes, Inc. v. Azzari (In re Carlisle Homes, Inc.), 103 B.R. 

524, 538 (Bankr. D.N.J. 1988) (citation omitted); see also In re Natco Indus., 54 B.R. 

436, 440 (Bankr. S.D.N.Y. 1985) (adequate assurance of future performance does not 

mean absolute assurance that debtor will thrive and pay rent); In re Bon Ton Rest. & 

Pastry Shop, Inc., 53 B.R. 789, 803 (Bankr. N.D. Ill. 1985) (“Although no single solution 

will satisfy every case, the required assurance will fall considerably short of an absolute 

guarantee of performance.”). 

62. Among other things, adequate assurance may be given by demonstrating 

the assignee‟s financial health and experience in managing the type of enterprise or 

property assigned.  See In re Bygaph, Inc., 56 B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986) 

(adequate assurance of future performance is present when prospective assignee of lease 

has financial resources and expressed willingness to devote sufficient funding to business 

to give it strong likelihood of succeeding; chief determinant of adequate assurance is 

whether rent will be paid). 

63. As soon as practicable before and at the Sale Hearing, the Debtors will 

present facts demonstrating the financial credibility, willingness and ability of the 

Winning Bidder to perform under the Assumed Agreements.  The Stalking Horse Bidder 
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has committed to provide equity financing in an amount reasonably satisfactory to the 

Debtors if it causes the Debtor to assume and assign the Assumed Agreements in 

connection with a going concern acquisition.  The Sale Hearing will provide the Court 

and other interested parties the opportunity to evaluate the ability of the Winning Bidder 

to provide adequate assurance of future performance under the Assumed Agreements, as 

required by section 365(b)(1)(C) of the Bankruptcy Code.  Thus, the Debtors respectfully 

submit that by the conclusion of the Sale Hearing, this Court should authorize the 

Debtors to assume and assign the Assumed Agreements on or before the Assumption 

Deadline pursuant to the procedures outlined above. 

64. To facilitate the assumption and assignment of the Assumed Agreements, 

the Debtors request that the Court find all anti-assignment provisions of the Assumed 

Agreements be held unenforceable under section 365(f) of the Bankruptcy Code to the 

extent such parties do not consent to the assignment of such agreements.  

Notwithstanding any anti-assignment language in an Assumed Agreement, the Debtors 

seek permission to assign and sell such Assumed Agreement, provided that the Debtors 

first assume the Assumed Agreement and then provide adequate assurance of future 

performance by the Winning Bidder.  See 3 COLLIER ON BANKRUPTCY ¶ 365.09 (2011). 

65. Also, pursuant to section 365(k) of the Bankruptcy Code, the Debtors and 

their estates shall be relieved from any liability for any breach of any Assumed 

Agreement after such assignment to and assumption by the Winning Bidder on the 

applicable date of the Closing (the “Closing Date”). 

D. GOOD FAITH PURCHASER. 

66. Section 363(m) of the Bankruptcy Code states: 
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The reversal or modification on appeal of an authorization 

under subsection (b) or (c) of this section of a sale or lease 

of property does not affect the validity of a sale or lease 

under such authorization to an entity that purchased or 

leased such property in good faith, whether or not such 

entity knew of the pendency of the appeal, unless such 

authorization and such sale or lease were stayed pending 

appeal. 

11 U.S.C. § 363(m). 

67. Section 363(m) provides that a purchaser of property of the estate is 

protected from the effects of a reversal on appeal of the authorization to sell such 

property as long as the purchaser acted in good faith and the appellant failed to obtain a 

stay of the sale. 

68. The Bankruptcy Code does not define “good faith,” but courts have 

adopted various definitions.  A good faith purchaser is “one who buys property . . . for 

value, without knowledge of adverse claims.”  Mark Bell Furniture Warehouse, Inc. v. 

D.M. Reid Assocs. (In re Mark Bell Furniture Warehouse, Inc.), 992 F.2d 7, 8 (1st Cir. 

1993).  The requirement that a purchaser act in good faith speaks to the integrity of the 

purchaser‟s conduct in the course of the sale proceedings.  See In re Abbotts Dairies, Inc., 

788 F.2d 143, 147 (3d Cir. 1986). 

69. The terms and conditions of the Purchase Agreement and the Agency 

Agreement were negotiated at arm‟s-length and in good faith, are subject to higher and 

better offers as provided for herein, including in connection with an auction, if 

appropriate.  There is no evidence of fraud or collusion in the terms of the proposed Sale.  

Based on the foregoing and upon the evidence that will be submitted at the Sale Hearing, 

the Debtors request that the Court determine that the Winning Bidder has acted in good 
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faith and is entitled to the protections of a good faith purchaser under section 363(m) of 

the Bankruptcy Code. 

E. THE APPOINTMENT OF A CONSUMER PRIVACY 

OMBUDSMAN IS NOT REQUIRED HERE. 

70. Pursuant to section 363(b)(1) of the Bankruptcy Code, a debtor may sell or 

lease personally identifiable information, such as its consumer customer list, so long as it 

complies with the debtor‟s privacy policy.  11 U.S.C. § 365(b)(1)(A).  If a sale is 

inconsistent with the debtor‟s privacy policy, section 332 of the Bankruptcy Code 

governs the appointment of a consumer privacy ombudsman.  11 U.S.C. § 332(b)(1). 

71. Pursuant to the Purchase Agreement, the Debtors may sell personally 

identifiable information in a manner that is consistent with the Debtors‟ current privacy 

policy.  Therefore, the appointment of a consumer privacy ombudsman is unnecessary at 

this time.  Should the Debtors enter into a transaction to sell such information other than 

in compliance with their privacy policy, the Debtors will notify the Court promptly and 

seek the appointment of a consumer privacy ombudsman in accordance with section 332 

of the Bankruptcy Code. 

F. LIQUIDATION PROCEDURES,  INCLUDING 

RETENTION OF A LIQUIDATING AGENT,  

IF NECESSARY, SHOULD BE APPROVED. 

72. The proposed Purchase Agreement and Agency Agreement provides the 

Stalking Horse Bidder with the right to have a liquidator liquidate certain locations.  

There is also a possibility that, as a result of the Auction, the Winning Bid will 

contemplate either a Full Chain Liquidation or a Remainder Chain Liquidation (together 

the liquidation procedures in the Purchase Agreement and Agency Agreement, a 
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“Liquidation”).  Thus, the Debtors seek authority to conduct liquidation sales with the 

procedures described herein. 

G. The Debtors’ Need to Retain A Liquidator
20

 

73. The DIP Credit Agreement requires the Debtors to engage an “Approved 

Liquidator,” defined as “a nationally recognized liquidator of recognized standing 

approved by Agents” to conduct “Affected Asset Sales,” defined as “a liquidation in one 

or a series of related transactions of the assets located on the property that are subject to 

leases rejected on the Lease Rejection Date.”  DIP Credit Agreement §11.1.  

Accordingly, the Debtors must retain a liquidating agent rather than conducting SCSs 

themselves. 

74. Moreover, engaging the Liquidating Agent will provide the Debtors with 

several benefits.  First, allowing a professional liquidator to liquidate the assets will 

enable the Debtors to maximize sale proceeds.  Liquidation agents generally have more 

extensive knowledge, expertise and experience in conducting store closing sales than the 

Debtors.  Second, it is more cost effective for the Debtors to allow a Liquidation Agent to 

conduct the store closing sales (the “GOB SCSs”) than to conduct such sales on their own 

because, among other reasons, the Liquidating Agent will reimburse the Debtors for 

expenses of the Liquidation.  Therefore, the Debtors‟ decision to retain a liquidating 

agent to conduct the GOB SCSs is an exercise of sound business judgment.   

75. The Debtors submit, and will demonstrate at the hearing on this Motion, 

that any such Winning Bidder is entitled to the protections of section 363(m) of the 
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 For purposes of this Motion, unless set forth otherwise, the term Liquidating Agent shall include a 

liquidating agent conducting sales pursuant to a sale authorized under the Purchase Agreement and the 

Agency Agreement with the Stalking Horse Bidder. 
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Bankruptcy Code, as the Agency Agreement will be the product of a good faith, arm‟s-

length transaction.
21

 

76. Pursuant to the arrangement proposed herein, the Liquidating Agent will 

have the right to use the Closing Stores and the Debtors‟ related services, FF&E and 

other assets located in the Closing Stores in conducting the GOB SCSs.  In addition, 

pursuant to the Agency Agreement, the Liquidating Agent will also have a right to 

establish and implement advertising, signage and promotional programs consistent with 

“store closing” or similar theme (but not “going out business” or any similar theme in 

connection with a Remaining Chain Sale).  

77. The Liquidating Agent will conduct the GOB SCSs pursuant to the same 

sale guidelines previously approved by the Court in connection with the Phase I SCSs.  

The Debtors prepared those sale guidelines in consultation with counsel representing 

many of the Debtors‟ most significant landlords.  Moreover, all landlords will be 

provided an opportunity after approval of the Liquidation to seek relief from the Sale 

Guidelines, using the same procedures approved by the Court in connection with the 

Phase I SCSs.  See Section II.A., infra. 

78. This Court already has approved the use of a liquidator to conduct SCS at 

the commencement of these cases.  See footnote 5, supra.  Other cases are in accord.  See, 

e.g., In re Goody’s LLC, Ch. 11 Case No. 09-10124 (Bankr. D. Del. Jan. 21, 2009) 

(various objections of landlords and taxing authorities resolved or overruled); In re 

Circuit City Stores, Inc., Ch. 11 Case No. 08-35653 (KRH) (Bankr. E.D. Va. Dec. 11, 

2008) (objections of various landlords resolved prior to entry of final order); In re Linens 
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  A copy of the Agency Agreement is available at www.bordersreorganization.com.  If you do not have 

computer access, you may obtain a copy of the Agency Agreement by contacting the Debtors‟ undersigned 

counsel. 

http://www.bordersreorganization.com/
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Holding Co., Ch. 11 Case No. 08-10832 (Bankr. Del. May 30, 2008 and Oct. 16, 2008) 

(order, respectively, approving liquidator‟s store closing sales of certain closing 

locations, with the creditors committee‟s objections resolved and certain regulatory 

authorities objections overruled, and approving liquidator‟s store closing sales for all 

remaining store locations, while overruling objections of various landlords); In re 

Sharper Image Corp., Ch. 11 Case No. 08-10322 (Bankr. D. Del. Mar. 14, 2008) 

(objections of various landlords overruled); In re Steve & Barry’s Manhattan LLC, Ch. 

11 Case No. 08-12579 (ALG) (Bankr. S.D.N.Y. Aug. 22, 2008) (various objections of 

landlords and taxing authorities resolved or overruled and creditors committee‟s 

objection deemed withdrawn). 

79. The Debtors believe that the terms of the Agency Agreement are typical, 

customary and reasonable under the circumstances in the exercise of their prudent 

business judgment.  They are substantially similar to the terms approved by the Court in 

connection with the Phase I SCSs.  Accordingly, the Debtors respectfully request that the 

Court authorize the Debtors to enter into an agency agreement substantially similar to the 

Agency Agreement with the Liquidating Agent. 

H. The GOB SCSs Do Not Require Appointment 

Of A Consumer Privacy Ombudsman. 

80. Section 363(b)(1) of the Bankruptcy Code provides that a debtor may not 

sell or lease personally identifiable information unless such sale or lease is consistent 

with its policies or upon appointment of a consumer privacy ombudsman pursuant to 

section 332 of the Bankruptcy Code. 

81. Pursuant to the Agency Agreement, the Liquidating Agent will not have 

access to the Debtors‟ customer lists and the Debtors will not disclose any personally 
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identifiable information regarding the Debtors‟ customers.  Therefore, appointment of a 

consumer privacy ombudsman is unnecessary.
22

  

I. Waiver of Contractual Restrictions and Exemption  

of Laws Restricting Store Closing Sales. 

82. The Debtors respectfully request waiver of certain contractual or 

applicable legal restrictions that could otherwise inhibit or prevent the Debtors‟ ability to 

maximize recovery through the GOB SCSs, and which are customarily waived in sales 

such as these. 

1. Waiver of Contractual Restrictions. 

83. The Debtors request that the Court override or invalidate any Contractual 

Restrictions that may impair the Debtors‟ ability to close stores and conduct the GOB 

SCSs in connection with the GOB Sales.  The stores subject to the GOB SCSs are located 

on properties that are leased by the Debtors.  In certain cases, the contemplated GOB 

SCSs may be inconsistent with certain provisions of such leases, subleases, or other 

documents with respect to any such leased premises, including (without limitation) 

reciprocal easement agreements, agreements containing covenants, conditions and 

restrictions (including, without limitation, “go-dark” provisions and landlord recapture 

rights), or other similar documents or provisions.  Additionally, the Winning Bid may 

contemplate that the Winning Bidder under a Remaining Chain Liquidation may have a 

right to augment the Debtors‟ inventory with the Winning Bidder‟s own inventory (of 

like kind and no lesser quality) which the Winning Bidder will sell in the Debtors‟ store 

locations as part of the GOB SCSs. 
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  If the Stalking Horse Bidder liquidates certain of the locations, it will not provide the Liquidating 

Agent with any personally identifiable information. 
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84. Store closing or liquidation sales are a routine part of chapter 11 cases 

involving retail debtors.  Such sales are consistently approved by courts despite 

provisions of recorded documents or agreements purporting to forbid such sales.  Indeed, 

other such restrictive provisions in contracts have been deemed unenforceable in other 

chapter 11 cases as impermissible restraints on a debtor‟s ability to maximize the value of 

its assets under section 363 of the Bankruptcy Code.  See In re Blockbuster Inc., Ch. 11 

Case No. 10-14997 (BRL) (Bankr. S.D.N.Y. Jan. 20, 2011) at ¶¶ 7, 8 (various landlord 

and taxing authority objections resolved consensually prior to entry of order); In re 

Finlay Enters., Inc., Ch. 11 Case No. 09-14873 (JMP) (Bankr. S.D.N.Y. Sept. 25, 2009) 

at ¶ 14 (same); In re Steve & Barry’s Manhattan LLC, Ch. 11 Case No. 08-12579 (ALG) 

(Bankr. S.D.N.Y. Aug. 22, 2008) at ¶¶ 32, 33 (various motions of landlords and taxing 

authorities resolved or overruled and creditors committee‟s objection deemed 

withdrawn); In re Bradlees Stores, Inc., Case No. 00-16035 (BRL) (Bankr. S.D.N.Y. Jan. 

4, 2001) (authorizing Debtors to conduct GOB sales notwithstanding state rules or 

statutes governing closing, liquidation, or “going-out-of-business” sales and 

notwithstanding provision in leases restricting Debtor‟s ability to conduct such sales; 

landlord objections overruled or withdrawn); In re R.H. Macy & Co., 170 B.R. 69, 77 

(Bankr. S.D.N.Y. 1994) (holding restrictive lease provision unenforceable against debtor 

that sought to conduct going-out-of-business sale “because it conflicts with the Debtor‟s 

fiduciary duty to maximize estate assets”); Ames Dep’t Stores, Inc. (Ames I), 136 B.R. at 

359 (finding that “to enforce the anti-GOB sale clause of the [l]ease would contravene 

overriding federal policy requiring Debtors to maximize estate assets by imposing 

additional constraints never envisioned by Congress”); see also In re Tobago Bay 
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Trading Co., 112 B.R. 463, 467 (Bankr. N.D. Ga. 1990) (finding anti-going-out-of-

business sales clause in lease unenforceable). 

85. In connection with the Phase I SCSs, the Court approved Sale Guidelines, 

which govern certain rights of landlords during the sales.  The Debtors propose that those 

same guidelines also govern the GOB SCSs.   

86. Based on well-established precedent, the Court should ensure that no 

Contractual Restriction is an impediment to the GOB SCSs, closures of Closing Stores, 

or the activities in connection therewith.  To the extent such Contractual Restrictions 

exist, they should not be permitted to interfere with, or otherwise restrict, the Debtors 

from conducting the GOB SCSs or the closing of any Closing Stores.  

2. Exemption From Applicable Law Restrictions. 

87. Certain states in which the Closing Stores are located have or may have 

licensing and other requirements governing the conduct of store closing, liquidation, or 

other inventory clearance sales, including (but not limited to) state, and local laws, 

statutes, rules, regulations, and ordinances related to store closing and liquidation sales, 

establishing licensing, permitting, or bonding requirements, waiting periods, time limits, 

bulk sale restrictions, augmentation limitations that would otherwise apply to the GOB 

SCSs, or consumer fraud laws, with the exception of deceptive advertising laws (the 

“Liquidation Sale Laws”).  Typical statutes and regulations provide that if a liquidation or 

bankruptcy sale is court authorized, however, then a company need not comply with 

these Liquidation Sale Laws.   

88. The Debtors, therefore, request that the Court authorize the Debtors to 

conduct the GOB SCSs without the necessity of, and the delay associated with, 

complying with the Liquidation Sale Laws.  Because the Debtors and their assets are 
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subject to this Court‟s jurisdiction, see 28 U.S.C. § 1334, this Court will be able to 

supervise the GOB SCSs.  The GOB SCSs are legitimate methods by which the Debtors 

can maximize the return from the sale of the Merchandise for the benefit of their estates 

and creditors.  Moreover, creditors and the public interest are adequately protected by the 

jurisdiction and supervision of this Court. 

89. Even if a state or local law does not expressly except bankruptcy sales 

from its ambit, the Debtors submit that, to the extent that such state or local law conflicts 

with federal bankruptcy laws, it is preempted by the Supremacy Clause of the United 

States Constitution.  To hold otherwise would severely impair the relief otherwise 

available under section 363 of the Bankruptcy Code.  In concert with this premise, 

Bankruptcy Courts have consistently recognized that federal bankruptcy law preempts 

state and local laws that contravene the underlying policies of the Bankruptcy Code.  See, 

e.g., Aloe v. Shenango Inc. (In re Shenango Group, Inc.), 186 B.R. 623, 628 (Bankr. 

W.D. Pa. 1995) (“Trustees and debtors-in-possession have unique fiduciary and legal 

obligations pursuant to the bankruptcy code. . . . [A] state statute [ ] cannot place burdens 

on them where the result would contradict the priorities established by the federal 

bankruptcy code.”).  While preemption of state law is not always appropriate, as when 

the protection of public health and safety is involved, see Baker & Drake, Inc. v. Pub. 

Serv. Comm’n of Nev. (In re Baker & Drake, Inc.), 35 F.3d 1348, 1353-54 (9th Cir. 1994) 

(finding no preemption when state law prohibiting taxicab leasing was promulgated in 

part as a public safety measure), it is appropriate when, as here, the only state laws 

involved concern economic regulation.  Id. at 1353 (finding that “federal bankruptcy 

preemption is more likely . . . where a state statute is concerned with economic regulation 
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rather than with protecting the public health and safety”).  Moreover, pursuant to section 

105 of the Bankruptcy Code, the Court has the authority to permit the GOB SCSs to 

proceed notwithstanding contrary Liquidation Sale Laws.  See 11 U.S.C. § 105(a). 

90. Here, the principles of the Bankruptcy Code will be undermined if the 

Court does not provide for the waiver of the Liquidation Sale Laws because the 

Liquidation Sale Laws constrain the Debtors‟ ability to marshal and maximize assets for 

the benefit of creditors.  Similar relief has been granted in this and other bankruptcy cases 

in other jurisdictions.  See, e.g., In re Blockbuster Inc., Ch. 11 Case No. 10-14997 (BRL) 

(Bankr. S.D.N.Y. Jan. 20, 2011) at ¶¶ 9, 10 (various landlord and taxing authority 

objections resolved consensually prior to entry of order); In re Finlay Enters., Inc., Ch. 

11 Case No. 09-14873 (JMP) (Bankr. S.D.N.Y. Sept. 25, 2009) at ¶ 11 (same); In re 

Steve & Barry’s Manhattan LLC, Ch 11 Case No. 08-12579 (ALG) (Bankr. S.D.N.Y. 

Aug. 22, 2008) at ¶ 36 (various motions of landlords and taxing authorities resolved or 

overruled and creditors committee‟s objection deemed withdrawn). 

91. Importantly, given the supervision of this Court, the requested waiver will 

not unduly undermine state and local requirements that would otherwise apply to the 

GOB SCSs.  The Debtors only request that this Court authorize the Debtors to conduct 

the GOB SCSs without the necessity of, and the delay associated with, obtaining various 

state licenses or permits, observing state and local waiting periods or time limits, and/or 

satisfying any additional requirements with respect to advertising, conducting the GOB 

SCSs as store closings or similar type sales, or transferring merchandise from the 

distribution centers to the Closing Stores.  The Debtors fully intend to be bound by and 

comply with remaining statutes and regulations, such as health and safety laws. 
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92. The Debtors also request that no other person or entity, including (but not 

limited to) any lessor or federal, state, or local agency, department, or governmental 

authority, be allowed to take any action to prevent, interfere with, or otherwise hinder 

consummation of the GOB SCSs, or the advertising and promotion (including through 

the posting of signs) of GOB SCSs, in the manner set forth in the proposed Sale Order. 

93. The Debtors are entitled to the foregoing relief, which is routinely granted 

in connection with store closing sales.  Indeed, the Court granted such relief in 

connection with the Phase I SCSs.  See Phase I SCSs Order ¶ 9.  The Debtors propose 

granting governmental authorities an opportunity to dispute the sale after entry of an 

order granting this Motion, which parallels the protections in the Phase I SCSs Order.
23

   

J. Authority to Abandon Unsold Property Following Store Closing Sales. 

94. Section 554(a) of the Bankruptcy Code provides that after notice and a 

hearing, the trustee, and therefore the debtor in possession, “may abandon any property of 

the estate that is burdensome to the estate or that is of inconsequential value and benefit 

to the estate.”  See Hanover Ins. Co. v. Tyco Indus., 500 F.2d 654, 657 (3d Cir. 1974) (a 

trustee “may abandon his claim to any asset, including a cause of action, he deems less 

valuable than the cost of asserting that claim”); In re Grossinger’s Assocs., 184 B.R. 429, 
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  The Phase I SCSs Order provides as follows: 

To the extent there is a dispute arising from or relating to the Sales, this Order, the 

Agency Agreement, or the Sale Guidelines, which dispute relates to any GOB Laws or 

Liquidation Laws (a “Reserved Dispute”), the Court shall retain exclusive jurisdiction to 

resolve the Reserved Dispute. Any time within fifteen (15) days following service of this 

Order, any Governmental Unit may assert that a Reserved Dispute exists by serving 

written notice of such Reserved Dispute to counsel for the Debtors and counsel for the 

Agent at the addresses set forth in the Agency Agreement so as to ensure delivery thereof 

within one (1) business day thereafter.  If the Debtors, the Agent and the Governmental 

Unit are unable to resolve the Reserved Dispute within fifteen (15) days of service of the 

notice, the aggrieved party may file a motion with this Court requesting that this Court 

resolve the Reserved Dispute (a “Dispute Resolution Motion”). 

Phase I Order ¶ 9(c). 
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432 (Bankr. S.D.N.Y. 1995); see also Midlantic Nat’l Bank v. New Jersey Dep’t of Envtl. 

Protection, 474 U.S. 494, 507, n.9 (1986) (“[A] trustee [in bankruptcy] may not abandon 

property in contravention of a state statute or regulation that is reasonably designed to 

protect the public health or safety from identified hazards. . . . This exception to the 

abandonment power . . . is a narrow one.”); Sherrell v. Fleet Bank (In re Sherrell), 205 

B.R. 20, 22 (N.D.N.Y. 1997) (“The effect of the abandonment is to remove the asset from 

the jurisdiction of the bankruptcy court.”) (quoting In re Helms, No. 91-2399, 1991 U.S. 

Dist. LEXIS 18958, at *3 (E.D. La. 1991)). 

95. Under the proposed form of Agency Agreement, any Merchandise 

remaining at the Closing Stores following the GOB SCSs can be sold by the Liquidating 

Agent, with the proceeds thereof treated as Proceeds for purposes of compensation 

computation.  To the extent, however, that the Liquidating Agent does not sell any 

Merchandise, Owned FF&E, Newsstand Inventory or Café/Candy Inventory, the Debtors 

request that they be authorized upon the conclusion of the GOB SCSs to abandon same 

without incurring liability to any person or entity.  The Debtors submit that if they are 

unable to sell or dispose of any such assets following the GOB SCSs, it would be costly 

and burdensome to the estate to retain them. 

96. Notwithstanding the foregoing, the Debtors and the Liquidating Agent will 

utilize all commercially reasonable efforts to remove or cause to be removed any 

confidential or personal identifying information (which means information which alone 

or in conjunction with other information identifies an individual, including, but not 

limited to, an individual‟s name, social security number, date of birth, government-issued 

identification number, account number, and .credit or debit card number) in any of the 
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Debtors‟ hardware, software, computers or cash registers or similar equipment that are to 

be sold or abandoned. 

97. This Court granted the foregoing relief in connection with the Phase I 

SCSs.  See Phase I SCSs Order ¶ 27.  Consistent therewith, the Debtors request that in 

event of an abandonment, the applicable landlord be authorized to dispose of property 

without any liability to any individual or entity that may claim an interest in such 

abandoned property and that such abandonment be without prejudice to any landlord‟s 

right to assert any claims based on such abandonment and without prejudice to the 

Debtors or other party-in-interest to object thereto. 

RELIEF UNDER BANKRUPTCY RULE 6004(h) 

98. Rule 6004(h) of the Bankruptcy Rules provides that an “order authorizing 

the use, sale, or lease of property … is stayed until the expiration of 14 days after entry of 

the order, unless the court orders otherwise.”  Due to the facts of these cases and in order 

to avoid any defaults under their post-petition credit agreement, the Debtors request that 

any order approving the Sale be effective immediately by providing that the 10-day stay 

under Bankruptcy Rule 6004(h) is waived. 

NOTICE 

99. No trustee or examiner has been appointed in these chapter 11 cases.  

Notice of this Motion has been given in accordance with this Court‟s order,
24

 dated 

February 16, 2011, implementing certain notice and case management procedures, and 

prior instructions of this Court at the hearing held on June 22, 2011.  Further, the Debtors 

                                                 
24
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intend on fulfilling the other notice requirements requested herein.  The Debtors submit 

that no other or further notice need be provided. 

NO PRIOR REQUEST 

100. No previous request for the relief sought herein has been made by the 

Debtors to this or any other court. 

WHEREFORE the Debtors respectfully request entry of (i) the Sale Procedures 

Order, (ii) the Sale Order; and (iii) such other and further relief as the Court deems just 

and proper.  

Dated: June 30, 2011 

 New York, New York 

KASOWITZ, BENSON, TORRES 

  & FRIEDMAN LLP 

 

By: /s/  Andrew K. Glenn   

David M. Friedman (DFriedman@kasowitz.com) 

Andrew K. Glenn (AGlenn@kasowitz.com) 

Jeffrey R. Gleit (JGleit@kasowitz.com)  

1633 Broadway 

New York, New York 10019 

Telephone:  (212) 506-1700 

Facsimile:   (212) 506-1800 

 

Attorneys for Debtors  

and Debtors in Possession 
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ASSET PURCHASE AGREEMENT 

 

THIS ASSET PURCHASE AGREEMENT (this “Agreement”), is entered into this 30th day of 

June, 2011, by and among (a) BORDERS GROUP, INC., a corporation formed under the laws of the 

State of Michigan (“Parent”), and BORDERS, INC., a corporation formed under the laws of the State of 

Colorado (the “Company” and, together with Parent, the “Sellers,” and each, individually, a “Seller”), and 

(b) BB Brands, LLC, a limited liability company formed under the laws of the State of Delaware (the 

“Buyer”).  The Sellers and the Buyer are referred to herein individually as a “Party” and collectively as 

the “Parties.”   

RECITALS 

WHEREAS, the Sellers and certain of their domestic subsidiaries (together with the Sellers, the 

“Seller Group”) filed a voluntary petition for relief under Chapter 11 of Title 11 of the United States Code 

(the “Bankruptcy Code”) on February 16, 2011 in the United States Bankruptcy Court for the Southern 

District of New York (the “Bankruptcy Court”), and such bankruptcy cases are being jointly administered 

under Case No. 11-10614 (MG) and are hereinafter referred to collectively as the “Cases;” and 

WHEREAS, each of the Sellers wishes to sell, transfer, convey, assign and deliver to the Buyer, 

and the Buyer wishes to purchase, assume and acquire, in accordance with Sections 363 and 365 and the 

other applicable provisions of the Bankruptcy Code, the Assets (as hereinafter defined), together with the 

Assumed Liabilities (as hereinafter defined), upon the terms and subject to the conditions set forth in this 

Agreement; and 

WHEREAS, subject to the Bankruptcy Court’s entry of the Sale Order (as hereinafter defined), 

the Buyer shall purchase from the Sellers, and the Sellers shall sell, transfer, convey, assign and deliver to 

the Buyer, the Assets together with the Assumed Liabilities, upon the terms and subject to the conditions 

set forth in this Agreement; and  

WHEREAS, prior to the Closing Date (as hereinafter defined), (i) the Sellers, the Buyer and 

Hilco Merchant Resources, LLC (the “Agent”) shall enter into a Going Concern Agency Agreement (as 

amended and modified from time to time, the “Going Concern Agency Agreement”), or (ii) the Buyer 

shall execute a joinder to the Backstop Agency Agreement among the Sellers, the Agent and certain other 

agents (as amended and modified from time to time, the “Backstop Agency Agreement,” and together 

with the Going Concern Agency Agreement, the “Agency Agreements”), in each case pursuant to which 

the Agent (and such other agents, in the case of the Backstop Agency Agreement)  shall be retained as 

exclusive agent in connection with the disposition of certain of the assets of the Seller Group in 

accordance with the terms and conditions set forth therein.  

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual promises and agreements herein contained 

and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 

the Parties mutually agree as follows: 
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ARTICLE 1 

 

PURCHASE AND SALE OF ASSETS 

1.1 Defined Terms.  All capitalized terms used in this Agreement and not otherwise defined 

herein shall have the meanings set forth for such terms in Article 13. 

1.2 Purchase and Sale.  Subject to the terms and conditions set forth in this Agreement, the 

Sellers hereby agree that at the Closing, or such other date or dates provided in Section 1.4, they shall, 

and shall cause the other members of the Seller Group to, sell, transfer, convey and assign to the Buyer, 

free and clear of all Liens (except for Permitted Liens), and the Buyer shall purchase, assume and acquire 

from the Seller Group, all right, title and interest of the Seller Group in, to and under all of the business, 

properties, assets and goodwill of whatever kind and nature, real or personal, tangible or intangible, actual 

or contingent, which are owned or held by the Seller Group, other than the Excluded Assets (collectively, 

the “Assets”), including the following: 

(a) All of the interest of the Seller Group in and to the Real Property Leases set forth 

on Schedule 1.2(a) that are designated by the Buyer to be assumed by the Seller Group and assigned to 

the Buyer in accordance with Section 1.4 (the “Assumed Real Property Leases”);  

(b) All of the interest of the Seller Group in and to the Contracts set forth on  

Schedule 1.2(b) that are designated by the Buyer to be assumed by the Seller Group and assigned to the 

Buyer in accordance with Section 1.4 (the “Assumed Contracts”); 

(c) All of the interest of the Seller Group in and to all Equipment and leasehold 

improvements in the Transferred Stores and Distribution Centers (the “Transferred Equipment and 

Improvements”); 

(d) All Licenses (to the extent such Licenses are freely transferable), other than 

Licenses relating exclusively to any Excluded Leased Property (the “Excluded Licenses”); 

(e) All of the interest of the Seller Group in Intellectual Property; 

(f) All of the interest of the Seller Group in and to all Inventory other than Inventory 

located at the Store Closing Locations (the “Transferred Inventory”); 

(g) All security and other deposits and advances and all pre-paid expenses 

maintained by the Seller Group, other than the deposits, advances and pre-paid expenses relating 

exclusively to any Excluded Leased Property (the “Excluded Deposits”); 

(h) All Accounts Receivable arising from sales of Inventory prior to the Closing 

Date (the “Transferred Accounts Receivable”); 

(i) Subject to Section 2.9, all right, title and interest in and to the equity interest (the 

“Kobo Interest”) in Kobo, Inc. (“Kobo”) held by the Seller Group; 

(j) All goodwill of the Seller Group associated with the Business as a going concern; 

(k) All of the Sellers’ books, records, files, documents and other written or electronic 

materials, including customer lists, except those related to the Excluded Assets or the Excluded Liabilities 

or expressly included in the Excluded Assets pursuant to Section 1.3;  
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(l) All Cash; 

(m) The Disposition Rights; and 

(n) All franchisor rights with respect to the foreign operations of the Seller Group, 

including all rights to receive franchise fees. 

1.3 Excluded Assets.  Notwithstanding anything to the contrary contained herein, expressly 

excluded from the Assets are all of the right, title and interest of the Seller Group in and to the following 

(collectively, the “Excluded Assets”): 

(a) All corporate and Tax records of the Seller Group and any foreign subsidiaries of 

the Seller Group, including corporate charters, corporate minute and stock books and records, and other 

documents and instruments relating solely to the organization, maintenance and existence of the Seller 

Group or such foreign subsidiaries or the Taxes of the Seller Group or such foreign subsidiaries;  

(b) All claims (including any litigation or arbitration claims and any refunds and 

deposits), rights, rights of offset or causes of action that the Seller Group or their Affiliates may have 

against or from any Person relating to any of the Excluded Assets or the Excluded Liabilities; 

(c) All refunds, pre-payments, net operating losses and claims relating to federal, 

state or municipal income Taxes of the Seller Group or their Affiliates for any period, or portion of any 

period, ending on or prior to the Closing Date; 

(d) The capital stock of the Seller Group and each of their subsidiaries and all equity 

securities owned or held by any Seller Group or any of their subsidiaries, other than the Seller Group’s 

right, title and interest in and to the Kobo Interest, subject to Section 2.9;    

(e) All causes of action and claims that may be asserted against the Buyer and all 

rights of the Sellers under this Agreement or any Ancillary Agreement or any other agreements or 

instruments otherwise delivered in connection with this Agreement or any Ancillary Agreement; 

(f) All of the interest of the Seller Group in and to all Real Property Leases other 

than the Assumed Real Property Leases (the “Excluded Real Property Leases”);   

(g) All of the interest of the Seller Group in and to all Contracts other than the 

Assumed Contracts (the “Excluded Contracts”); 

(h) All Equipment and leasehold improvements in the Store Closing Locations; 

(i) All Excluded Licenses;  

(j) All Inventory located at the Store Closing Locations; 

(k) All Excluded Deposits; 

(l) All confidential personnel and medical records of employees who do not become 

Transferred Employees;    

(m) All assets, properties or rights relating to any Employee Plan of the Seller Group;  

(n) All Avoidance Actions;  
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(o) All assets and other rights relating to the Business sold or otherwise transferred 

or disposed of during the period from the date of this Agreement through and including the Closing Date, 

in any event in accordance with the provisions of this Agreement; and 

(p) All of the other assets, rights and properties set forth on Schedule 1.3(p). 

1.4 Assumed and Rejected Leases and Contracts; Inventory Liquidation. 

(a) The Buyer shall have the right, exercisable without limitation at any time and 

from time to time prior to the applicable Designation Deadline, to notify the Sellers in writing of the 

Buyer’s election to treat each Real Property Lease set forth on Schedule 1.2(a) as either an Assumed Real 

Property Lease or an Excluded Real Property Lease.   

(b) The Buyer shall have the right, exercisable without limitation at any time and 

from time to time prior to the applicable Designation Deadline, to notify the Sellers in writing of the 

Buyer’s election to treat each Contract set forth on Schedule 1.2(b) as either an Assumed Contract or an 

Excluded Contract. 

(c) Promptly following delivery of each notice by the Buyer pursuant to Section 

1.4(a) or 1.4(b) or, in the case of any notice delivered prior to the Closing Date, as of or promptly 

following the Closing Date, the Sellers shall or shall cause (i) each Real Property Lease or Contract that 

the Buyer has elected to treat as Assumed Real Property Lease or Assumed Contract to be assumed and 

assigned to the Buyer in accordance with Section 365 of the Bankruptcy Code and the Sale Order and (ii) 

each Real Property Lease or Contract that the Buyer has elected to treat as an Excluded Real Property 

Lease or Excluded Contract to be rejected in accordance with Section 365 of the Bankruptcy Code and 

the Sale Order. The Sellers shall timely file appropriate motions and take such other actions as may be 

necessary to assume and assign to the Buyer the Assumed Real Property Leases and Assumed Contracts, 

and the Sale Order shall authorize such assumption and assignment.  On the date of the assignment 

thereof to the Buyer, the Seller Group shall be released from any further liability under the Assumed Real 

Property Leases and Assumed Contracts.  On the date of the assignment of any Assumed Real Property 

Lease to the Buyer, all right, title and interest of the Seller Group in and to any Assets located at any Store 

subject to such Assumed Real Property Lease shall be deemed sold, transferred, conveyed and assigned to 

the Buyer.  

(d) To the extent that any Assumed Real Property Lease or Assumed Contract is 

subject to a cure (pursuant to Section 365 of the Bankruptcy Code and described in any Order of the 

Bankruptcy Court relating to such cure liability), the Buyer shall be obligated to pay such Cure Costs as a 

condition to such assumption and assignment to the Buyer.  A good faith estimate of such Cure Costs, 

determined as of the date of this Agreement, is attached as Schedule 1.4(d). 

(e) If the Buyer fails for any reason to notify the Sellers in writing prior to the 

applicable Designation Deadline with respect to any Real Property Lease or Contract of the Buyer’s 

election pursuant to Section 1.4(a) or 1.4(b), then such Real Property Lease or Contract shall be deemed 

to be an Excluded Real Property Lease or Excluded Contract and the provisions of Section 1.4(c)(ii) shall 

apply.  

(f) Subject to entry by the Bankruptcy Court of the Sale Order, the Agent shall act as 

the exclusive agent of the Sellers and the Buyer for the purpose of liquidating the Inventory and 

Equipment and leasehold improvements at the Leased Real Property subject to all Real Property Leases 

that are designated as Excluded Real Property Leases in accordance with this Section 1.4 (such locations, 

the “Store Closing Locations”) through the conduct of GOB Sales.  Notwithstanding designation of a 
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Real Property Lease as an Excluded Real Property Lease, the Buyer may deliver notice to the Agent to 

defer commencement of a GOB Sale at such Store Closing Location; provided that the Buyer may not 

defer the commencement of any Pre-Closing GOB Sale. The terms, conditions and procedures applicable 

to the conduct of the GOB Sales in the Store Closing Locations are set forth in the applicable Agency 

Agreement.  After the Closing Date, the Buyer or its parent may have representatives present at Store 

Closing Locations during GOB Sales to sell Direct Brands club memberships, provided such activities do 

not adversely impact the conduct of the GOB Sales. 

ARTICLE 2 

PURCHASE PRICE AND PAYMENT 

2.1 Initial Purchase Price.  The aggregate consideration to be paid by the Buyer or by the 

Agent pursuant to the applicable Agency Agreement for the sale of the Assets and for the right of the 

Agent to conduct the GOB Sales pursuant to the terms of the Agency Agreement shall consist of (a) 

$215,100,000 (the “Initial Purchase Price”), subject to adjustment in accordance with Sections 2.2 and 

2.3, and (b) the assumption by the Buyer of the Assumed Liabilities.  At the Closing, $17,000,000 of the 

Initial Purchase Price (the “Escrow Amount”) shall be delivered by the Buyer to the Escrow Agent by 

wire transfer of immediately available funds in accordance with instructions given by the Escrow Agent.  

The balance of the Initial Purchase Price, as adjusted in accordance with Section 2.2, shall be paid to the 

Sellers at the Closing by wire transfer of immediately available funds in accordance with instructions 

given by the Sellers to the Buyer.    

2.2 Adjustments to the Initial Purchase Price. 

(a) No later than three (3) Business Days prior to the Closing Date, the Sellers shall 

prepare and deliver to the Buyer a statement setting forth in reasonable detail the Sellers’ calculation of 

the Net Working Capital as of the close of business on the Closing Date (the “Estimated Closing Net 

Working Capital”).  The Sellers’ calculation of the Estimated Closing Net Working Capital shall be made 

on an estimated basis using the same accounting methodologies and procedures used to calculate the 

Reference Closing Net Working Capital as set forth on Schedule 2.2(a).  An appropriate dollar-for-dollar 

adjustment shall be made in the Estimated Closing Net Working Capital to take into account any Pre-

Closing GOB Sales.  

(b) If the Estimated Closing Net Working Capital is less than the Reference Closing 

Net Working Capital, the Initial Purchase Price shall be decreased dollar-for-dollar by the absolute value 

of the deficiency. If the Estimated Closing Net Working Capital is greater than the Reference Closing Net 

Working Capital, the Initial Purchase Price shall be increased dollar-for-dollar by the absolute value of 

the excess.  

(c) Within fifteen (15) days after the first full monthly accounting period (or four or 

five weeks, as the case may be) following the Closing Date, the Buyer shall prepare and deliver to the 

Sellers written notice (the “Adjustment Notice”) containing (i) the Buyer’s calculation in reasonable 

detail of the Net Working Capital as of the close of business on the Closing Date (the “Final Closing Net 

Working Capital”) and (ii) the Buyer’s calculation of the amount of any payments required pursuant to 

Section 2.2(h) (the “Adjustment Calculation”).  The Buyer’s calculation of the Final Closing Net 

Working Capital shall be made based on the financial books and records of the Business as of the close of 

business on the Closing Date using the same accounting methodologies and procedures used to calculate 

the Reference Closing Net Working Capital as set forth in Schedule 2.2(a).  An appropriate dollar-for-

dollar adjustment shall be made in the Final Closing Net Working Capital to take into account any Pre-

Closing GOB Sales. With respect to any Store Closing Locations at which a physical inventory has been 
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conducted in accordance with the applicable Agency Agreement prior to the delivery of the Adjustment 

Notice, the Final Closing Net Working Capital shall take into account the results of such physical 

inventory applying the valuation methodologies, as applicable, set forth in the applicable Agency 

Agreement.  The Buyer shall include with the Adjustment Notice delivered to the Sellers copies of all 

inventory and valuation reports prepared in connection with such physical inventories.  

(d) Within thirty (30) days after delivery of the Adjustment Notice, the Sellers shall 

deliver to the Buyer a written response in which the Sellers shall either (i) agree in writing with the 

Adjustment Calculation, in which case such calculation shall be final and binding on the parties for 

purposes of Section 2.2(h), or (ii) dispute the Adjustment Calculation by delivering to the Buyer a written 

notice (a “Dispute Notice”) setting forth in reasonable detail the basis for each such disputed item. 

(e) If the Sellers fail to take either of the foregoing actions within 30 days after 

delivery of the Adjustment Notice, then the Sellers shall be deemed to have irrevocably accepted the 

Adjustment Calculation, in which case, the Adjustment Calculation shall be final and binding on the 

Parties for purposes of Section 2.2(h). 

(f) If the Sellers timely deliver a Dispute Notice to the Buyer, then the Buyer and the 

Sellers shall attempt in good faith, for a period of thirty (30) days, to agree on the Adjustment Calculation 

for purposes of Section 2.2(h).  Any resolution by the Buyer and the Sellers during such thirty (30) day 

period as to any disputed items shall be final and binding on the Parties for purposes of Section 2.2(h).  If 

the Buyer and the Sellers do not resolve all disputed items within thirty (30) days after the date of 

delivery of the Dispute Notice, then the Buyer and the Sellers shall submit the remaining items in dispute 

to PriceWaterhouseCoopers LLP (the “Independent Accounting Firm”) for resolution.  The Buyer and the 

Sellers shall instruct the Independent Accounting Firm to render its determination with respect to the 

items in dispute in a written report that specifies the conclusions of the Independent Accounting Firm as 

to each item in dispute and the resulting Adjustment Calculation.  The Buyer and the Sellers shall each 

use their reasonable best efforts to cause the Independent Accounting Firm to render its determination 

within thirty (30) days after referral of the items to such firm or as soon thereafter as reasonably 

practicable.  The Independent Accounting Firm’s determination of the Adjustment Calculation as set forth 

in its report shall be final and binding on the Parties for purposes of Section 2.2(h).  The Buyer shall 

revise the calculation of the Final Closing Net Working Capital as appropriate to reflect the resolution of 

the issues in dispute pursuant to this Section 2.2(f).  The fees and expenses of the Independent 

Accounting Firm shall be shared by the Buyer and the Sellers in inverse proportion to the relative 

amounts of the disputed amount determined to be for the account of the Buyer and the Sellers, 

respectively. 

(g) For purposes of complying with this Section 2.2, the Buyer and the Sellers shall 

furnish to each other and to the Independent Accounting Firm such work papers and other documents and 

information relating to the disputed items as the Independent Accounting Firm may request and are 

available to that party (or its independent public accountants) and shall be afforded the opportunity to 

present to the Independent Accounting Firm any material related to the disputed items and to discuss the 

items with the Independent Accounting Firm.   If the Buyer elects to conduct a physical inventory in 

connection with its calculation of the Final Closing Net Working Capital, the Buyer shall notify the 

Sellers in advance of such inventory, shall permit representatives of the Sellers to be present during such 

inventory and shall provide to the Sellers copies of all reports and other records and information produced 

in connection with such inventory. 

(h) If the Final Closing Net Working Capital, as finally determined pursuant to this 

Section 2.2, is greater than the Estimated Closing Net Working Capital, then the Sellers shall be entitled 

to receive a distribution of the Escrow Amount and the Buyer shall pay to the Sellers an amount equal to 
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such excess. If the Final Closing Net Working Capital, as finally determined pursuant to this Section 2.2, 

is less than the Estimated Closing Net Working Capital, then the Buyer shall be entitled to receive a 

distribution of a portion of the Escrow Amount equal to the amount of such shortfall, and the Sellers shall 

be entitled to receive a distribution of the balance, if any, of the Escrow Amount. If the Escrow Amount is 

not sufficient to cover the amount the Sellers are required to pay to the Buyer pursuant to the preceding 

sentence, the Sellers shall pay the shortfall to the Buyer.   

(i) All distributions and payments pursuant to Section 2.2(h) shall be made within 

five Business Days following the final determination of the Final Closing Net Working Capital in 

accordance with this Section 2.2; provided that if the Sellers deliver a Dispute Notice to the Buyer in 

accordance with Section 2.2(f) and the aggregate value of all disputed items is less than the Escrow 

Amount, the Sellers and the Buyer shall promptly instruct the Escrow Agent in writing to distribute to the 

Sellers the portion of the Escrow Amount that is not in dispute and to retain the balance of the Escrow 

Amount pending final resolution of such disputes in accordance with Section 2.2(f).    

(j) The Initial Purchase Price as adjusted in accordance with this Section 2.2 is 

referred to in this Agreement as the “Purchase Price.” 

2.3 Assumed Liabilities and Excluded Liabilities 

(a) Subject to the terms and conditions set forth in this Agreement, the Buyer hereby 

agrees that at the Closing, or such other date or dates provided in Section 1.4, it shall assume and become 

responsible for the following liabilities and obligations of the Seller Group existing as of such time and 

arising from the operation of the  Business prior to the Closing or the other date or dates provided in 

Section 1.4, as applicable (collectively, the “Assumed Liabilities”): 

(i) All liabilities and obligations under the Assumed Real Property Leases and 

Assumed Contracts that are assumed and assigned to the Buyer in accordance with Section 1.4, 

whether at the Closing or thereafter, including all related Cure Costs;  

(ii) All liabilities and obligations with respect to any gift cards outstanding on the 

Closing Date, and in the event that the Going Concern Agency Agreement is executed, all 

liabilities with respect to other loyalty programs outstanding on the Closing Date;  

(iii) All liabilities and obligations with respect to Inventory returned to the Stores 

after the Closing Date;  

(iv) All liabilities and obligations with respect to the Transferred Employees, to the 

extent set forth in Section 7.6;  

(v) All liabilities and obligations of the Seller Group relating to real property, 

personal property, sales and use and other accrued and unpaid Taxes taken into account in the 

calculation of the Final Closing Net Working Capital;  

(vi) All post-petition trade and other accounts payable and other accrued liabilities 

taken into account in the calculation of the Final Closing Net Working Capital;  

(vii) All obligations under the letters of credit set forth on Schedule 2.3(a)(vii) (the 

“Assumed Letters of Credit”); and 

(viii) All Wind Down Obligations in accordance with Section 2.4.  
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(b) Except for the Assumed Liabilities, the Buyer shall not be subject to and shall not 

assume nor be liable for any liabilities of any kind or nature, whether absolute, contingent, accrued, 

known or unknown, of the Seller Group or related to the Assets or the Business, including the following 

(collectively, the “Excluded Liabilities”): 

(i) Any obligation or liability in respect of Outstanding Indebtedness, other than the 

Assumed Letters of Credit; 

(ii) Subject to Section 2.3(a)(v) and Section 2.6, any obligation or liability of the 

Seller Group for Taxes; 

(iii) Any pre-petition obligation or liability of the Seller Group and any obligation or 

liability of the Seller Group that constitutes a claim or interest against the Seller Group under 

Sections 502 or 503 of the Bankruptcy Code to the extent not specifically included in the 

Assumed Liabilities; 

(iv) Any obligation or liability under the Excluded Real Property Leases or the 

Excluded Contracts; 

(v) Any obligation or liability in respect of professional fees and expenses incurred 

by the Sellers prior to the Closing Date; 

(vi) Any obligation or liability in respect of any contingent or success-based fees 

payable by the Sellers in connection with the Closing pursuant to any Contract entered into by the 

Sellers prior to the Closing Date;  

(vii) Any obligation or liability in respect of the Sellers’ Key Employee Retention 

Plan, Key Employee Incentive Plan or any grant or award under either such Plan;  

(viii) Any obligation or liability of the Seller Group to their respective shareholders or 

equity holders or Affiliates of the Seller Group; 

(ix) Any obligation or liability relating to any current or former employee of the 

Seller Group, or their dependents and beneficiaries, other than the obligations and liabilities set 

forth in Section 7.6.    

2.4 Wind Down Obligations.  

(a) From and after the Closing Date, the Buyer shall, on behalf of the Seller Group, 

pay, perform or otherwise satisfy when and as due all of the obligations, liabilities and expenses as 

provided in the Transition Agreement (collectively, the “Wind Down Obligations”), including the 

following:   

(i) All compensation (including any severance compensation) and benefits 

(including group medical, dental and life insurance benefits) paid or provided by the Seller Group 

to current or former employees of the Seller Group (other than employees employed at Store 

Closing Locations the costs of which are the responsibility of the Agent under the applicable 

Agency Agreement), or their dependents and beneficiaries; 

(ii) All rents (including holiday closing payments), real and personal property and 

use taxes and assessments, maintenance and cleaning costs, insurance premiums, utility costs and 
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other costs and expenses arising from the operation of the Headquarters Building, the Distribution 

Centers and the Stores (other than such costs relating to Store Closing Locations which are the 

responsibility of the Agent under the applicable Agency Agreement) by the Seller Group;  

(iii) All property, casualty and other insurance premiums, fees and expenses payable 

in connection with the operations of the Seller Group; 

(iv) All professional fees and expenses, court costs and fees, appraisal and valuation 

expenses and other costs and expenses arising in connection with the Cases (or any successor 

liquidating trust or similar arrangement); and 

(v) All other obligations, liabilities and expenses that are reasonably incurred by the 

Seller Group in connection with the performance of this Agreement or the orderly winding down 

and termination of the Seller Group’s business.  

(b) Notwithstanding Section 2.4(a), the aggregate amount of Wind Down 

Obligations set forth in Sections 2.4(a)(iv) and 2.4(a)(v) for which the Buyer shall be responsible shall not 

exceed $15,000,000. 

(c) Prior to the Closing Date, the Parties shall agree upon and document mutually 

acceptable arrangements with respect to the incurrence and payment for Wind Down Obligations, 

including arrangements reasonably satisfactory to the Buyer with respect to minimizing to the extent 

practicable the Wind Down Obligations for which it is responsible. 

(d) In order to ensure the payment, performance and satisfaction in full of the Wind 

Down Obligations by the Buyer, the Buyer hereby covenants and agrees that until the final discharge of 

all of the Wind Down Obligations, without the prior written consent of the Sellers, the Buyer shall not (i) 

declare or pay any dividend or make any distribution of cash or other property, including any Assets, or 

repurchase or redeem for value any of its outstanding debt or equity securities, or (ii) directly or indirectly 

assign or otherwise transfer to any Affiliate of the Buyer any interest in assets of the Buyer, including the 

Assets.       

2.5 Non-Assignable Assets.  If any Asset is by its terms or by Applicable Law non-

assignable or non-transferable, to the extent such terms are not superseded by the terms of the Sale Order, 

the Sellers shall use their reasonable best efforts to obtain, or cause to be obtained, on or prior to the 

Closing, any approvals or consents necessary to convey to the Buyer the benefit thereof.  The Buyer shall 

cooperate with the Sellers in such manner as may be reasonably requested in connection therewith.  In the 

event any consent or approval to an assignment contemplated hereby is not obtained on or prior to the 

Closing Date, the Sellers shall continue to use reasonable best efforts to obtain any such approval or 

consent after the Closing Date and the Sellers agree to enter into any appropriate and commercially 

reasonable arrangement to provide that the Buyer shall receive the Seller Group’s interest in the benefits 

under any such Asset; provided that the Buyer shall undertake to pay or satisfy the corresponding 

liabilities for the enjoyment of such benefit to the extent the Buyer would have been responsible therefor 

if such consent or approval had been obtained. 

2.6 Transfer Taxes.  To the extent the transactions contemplated hereby are not exempt under 

Section 1146 of the Bankruptcy Code, the Buyer shall be liable for and pay any sales and transfer Taxes, 

filing fees, documentary fees or other Taxes payable in connection with the purchase, sale or transfer of 

the Assets to, and the assumption of the Assumed Liabilities by, the Buyer pursuant to this Agreement.  

The Buyer and the Sellers shall use reasonable best efforts to minimize the amount of all the foregoing 

Taxes and shall cooperate in providing each other with any appropriate resale exemption certifications, 
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Tax clearance certificates and other similar documentation.  The Party that is required by Applicable Law 

to make the filings, reports, or returns and to handle any audits or controversies with respect to any of the 

foregoing Taxes shall do so, and the other Party shall cooperate (and make reimbursement) with respect 

thereto as necessary. 

2.7 Allocation of Purchase Price.  No later than ninety (90) days after the Closing Date, the 

Buyer and the Sellers shall mutually agree upon a Tax allocation of the Purchase Price, applicable 

Assumed Liabilities and other relevant items among the Assets in accordance with Section 1060 of the 

Tax Code and the regulations thereunder and any comparable provision of state or local law.  Each of the 

Parties agrees that it or they shall file a statement (on IRS Form 8594 or other applicable form) setting 

forth such allocation with its or their federal and applicable state income Tax returns and shall also file 

such further information or take such further actions as may be necessary to comply with the Treasury 

Regulations that have been promulgated pursuant to Section 1060 of the Tax Code and similar applicable 

state laws and regulations. 

2.8 Deposit.  The Buyer shall, within two (2) Business Days after the date of this Agreement, 

deposit with a mutually acceptable independent escrow agent (the “Escrow Agent”) an amount equal to 

$15,000,000 (the “Deposit”), pursuant to an escrow agreement in customary commercial form (the 

“Escrow Agreement”).   If the Closing takes place as provided herein, then the Deposit shall be credited 

against the Initial Purchase Price pursuant to Section 2.1 and paid by the Escrow Agent to the Sellers at 

the Closing.  If this Agreement is terminated in accordance with Article 10 for any reason other than 

pursuant to Section 10.1(g), then the Escrow Agent shall promptly return the Deposit to the Buyer.  If this 

Agreement is terminated pursuant to Section 10.1(g), the Escrow Agent shall retain the Deposit pending a 

determination of actual damages pursuant to Section 12.14. 

2.9 Kobo Interest.  The Buyer acknowledges that the assignment and transfer of the Kobo 

Interest by the Seller Group to the Buyer pursuant to this Agreement are subject to certain transfer 

restrictions, first refusal rights and participation rights under the organizational documents and 

shareholders agreement of Kobo.  Prior to the Closing, the Sellers shall obtain a waiver of the foregoing 

restrictions and rights from Kobo and its shareholders or shall otherwise cause such restrictions and rights 

not to be applicable to the assignment and transfer of the Kobo Interest to the Buyer pursuant to this 

Agreement.  The Buyer shall cooperate with the reasonable requests of the Sellers in connection with the 

assignment and transfer of the Kobo Interest, including executing at Closing a joinder agreement or 

similar instrument pursuant to which it agrees to become a party to and bound by the Kobo shareholders 

agreement and any other agreements to which the shareholders of Kobo, including the Sellers, are party as 

of the date of this Agreement. 

2.10 Second Escrow.   

(a) On the Closing Date, the Buyer shall fund a second escrow with the Escrow 

Agent in the amount of $7,500,000 (the “Second Escrow Amount”), pursuant to an escrow agreement in 

customary commercial form (the “Second Escrow Agreement”).  If the Sellers have insufficient assets 

after the Closing to pay all allowed administrative expenses pursuant to Section 503(b) and allowed 

priority tax claims pursuant to Section 507(a)(8) of the Bankruptcy Code that were incurred and unpaid as 

of the Closing Date, excluding any and all of such expenses that will be paid by the Buyer or the Agent 

hereunder or pursuant to the applicable Agency Agreement, then the Sellers may from time to time 

provide written notice of the deficiency to the Buyer (the “Second Escrow Claim Notice”).  The Second 

Escrow Claim Notice shall be accompanied by reasonable supporting documentation setting forth the 

amount and nature of any allowed administrative expenses or allowed priority tax claims for which a 

deficiency exists and the amount of the deficiency.  A copy of the Second Escrow Claim Notice shall also 

be provided by the Sellers to the Escrow Agent.  The Second Escrow Claim Notice shall be final and 
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binding on the Buyer unless within ten (10) days following receipt thereof, the Buyer disputes any 

calculation thereon by delivering a written notice to the Seller and the Escrow Agent (the “Second 

Escrow Dispute Notice”). 

(b) If the Buyer does not timely provide a Second Escrow Dispute Notice, or if the 

Buyer affirmatively accepts the Second Escrow Claim Notice, the Buyer and the Sellers shall instruct the 

Escrow Agent to transfer to the Sellers the amount set forth in the Second Escrow Claim Notice.  If the 

Buyer disputes only a portion of the Second Escrow Claim Notice in its Second Escrow Dispute Notice, 

the Buyer and the Sellers shall jointly instruct the Escrow Agent to release to the Sellers the undisputed 

amount.  

(c) Any dispute with respect to a Second Escrow Claim Notice shall be resolved by 

an action in the Bankruptcy Court.  Upon resolution of such dispute, if additional amounts are payable to 

the Seller, the Buyer and the Sellers shall mutually instruct the Escrow Agent to pay such amounts. 

(d) The escrow contemplated by this Section 2.10 shall terminate on the earlier of 

January 31, 2012 or sixty (60) days after the effective date of a plan of reorganization, and the remaining 

balance paid by the Escrow Agent to the Buyer; provided that any amount subject to dispute not resolved 

by such time shall remain in the escrow until the dispute is resolved. 

(e) Any payments to the Sellers under this Section 2.10 shall be treated as an 

increase to the Purchase Price. 

ARTICLE 3 

 

CLOSING 

3.1 Closing.  Consummation of the transactions contemplated hereby (the “Closing”) shall 

occur as soon as practicable on such date as is specified by the Buyer, but in any event not later than two 

(2) Business Days after the date the conditions to Closing set forth in this Agreement are satisfied or 

waived (other than those conditions that by their nature are to be satisfied at the Closing), at the offices of 

Kasowitz, Benson, Torres & Friedman LLP, New York, New York, or at such time and place as the 

Buyer and the Sellers may otherwise agree.  The date on which the Closing actually takes place is referred 

to in this Agreement as the “Closing Date.”  Notwithstanding anything herein to the contrary, the Buyer 

shall be entitled to direct the Agent to conduct GOB Sales on the terms set forth in the applicable Agency 

Agreement commencing on the first day following the entry of the Sale Order. 

3.2 Deliveries by the Sellers at Closing.  At the Closing, the Sellers shall each execute, 

acknowledge and deliver to the Buyer the following (which events shall occur, each being deemed to 

have occurred simultaneously with the others): 

(a) A Bill of Sale in a form reasonably satisfactory to the Buyer and its counsel and 

the Sellers and their counsel; 

(b) An Assignment and Assumption Agreement in a form reasonably satisfactory to 

the Buyer and its counsel and the Sellers and their counsel, pursuant to which the Buyer shall be assigned 

and shall assume the Assumed Real Property Leases, Assumed Contracts and Assumed Liabilities from 

the Seller Group (the “Assignment and Assumption Agreement”); 

(c) A copy of the Sale Order;  
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(d) Trademark, patent and domain name assignments in a form reasonably 

satisfactory to the Buyer and its counsel and the Sellers and their counsel, pursuant to which the Seller 

Group shall assigned the Transferred Intellectual Property to the Buyer (the “IP Assignments”);  

(e) The Escrow Agreement and the Second Escrow Agreement, each in a form 

reasonably satisfactory to the Buyer and its counsel and the Sellers and their counsel; 

(f) The applicable Agency Agreement in a form reasonably satisfactory to the 

Sellers, the Buyer and the Agent; 

(g) A copy of the resolutions adopted by the Sellers’ Boards of Directors authorizing 

the transactions contemplated hereby and the consummation thereof, certified by a secretary or assistant 

secretary of the Sellers to be a true and correct copy;  

(h) A certificate of incumbency as to those officers of the Sellers executing 

instruments in connection with this Agreement; and 

(i) All other documents, certificates, instruments or writings, including the Ancillary 

Agreements, reasonably requested by the Buyer in connection herewith. 

3.3 Deliveries by the Buyer at Closing.  At the Closing, the Buyer shall execute, 

acknowledge and deliver to the Sellers the following (which events shall occur, each being deemed to 

have occurred simultaneously with the others): 

(a) A duly executed Assignment and Assumption Agreement; 

(b) The Bill of Sale and the IP Assignments, if any, that call for a signature by the 

Buyer; 

(c) The Escrow Agreement and the Second Escrow Agreement, each in a form 

reasonably satisfactory to the Buyer and its counsel and the Sellers and their counsel; 

(d) The Initial Purchase Price, as adjusted in accordance with Section 2.2(b), to the 

Sellers by wire transfer in immediately available funds; 

(e) A copy of the resolutions adopted by the Buyer’s Board of Directors authorizing 

the transactions contemplated hereby and the consummation thereof, certified by a secretary or assistant 

secretary of the Buyer to be a true and correct copy;  

(f) A certificate of incumbency as to those officers of the Buyer executing 

instruments in connection with this Agreement; and 

(g) All other documents, certificates, instruments or writings, including the Ancillary 

Agreements, reasonably requested by the Sellers in connection herewith. 

3.4 Deemed Consents and Cures.  The Sellers shall be deemed to have obtained all required 

consents, as applicable, in respect of the assignment of any of the Assumed Real Property Leases and 

Assumed Contracts  and all defaults thereunder shall be deemed to have been cured if, and to the extent 

that, pursuant to the Sale Order or another Order of the Bankruptcy Court, the Seller Group is authorized 

to assume and assign any such Assume Real Property Leases and Assumed Contracts to the Buyer 

pursuant to Section 365 of the Bankruptcy Code.   
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3.5 Subsequent Documentation; Further Assurances.  The Buyer and the Sellers shall, at any 

time and from time to time after the Closing Date, upon the reasonable request of the other, execute, 

acknowledge and deliver, or cause to be executed, acknowledged and delivered, all such further (a) 

assignments, transfers and conveyances as may be required for assigning, transferring, granting, 

conveying and confirming the transactions contemplated hereby, including aiding and assisting the Buyer 

in collecting and reducing to possession any or all of the Assets and (b) documents and instruments as 

may be reasonably necessary for the further completion of any of the transactions contemplated hereby.   

ARTICLE 4 

 

REPRESENTATIONS AND WARRANTIES OF THE SELLERS 

The Sellers, jointly and severally, represent that the following are true and correct as of the date 

hereof and shall be true and correct at the date of the Closing after giving effect to the Sale Order: 

4.1 Organization and Power.  Each Seller (a) is a corporation duly organized, validly existing 

and in good standing under the laws of the State of its organization, (b) has all requisite corporate power 

and authority to carry on its Business as currently conducted, and (c) has the requisite corporate power 

and authority to own, lease, operate or hold the applicable Assets.  

4.2 Authority; No Conflicts.  Subject to Bankruptcy Court approval and entry of an Order of 

the Bankruptcy Court approving the terms of this Agreement, each Seller has the authority to enter into 

and consummate this Agreement and the Ancillary Agreements, and to consummate the transactions 

contemplated hereby and thereby.  Subject to the approval of the Bankruptcy Court pursuant to the Sale 

Order and except for the requirements of the HSR Act, the execution, delivery and performance by each 

Seller of this Agreement and of the Ancillary Agreements to which it is a party (a) do not and shall not 

violate or conflict with any provision of the certificate or articles of incorporation or bylaws of such 

Seller, (b) do not and shall not violate any provision of any Applicable Law or any order, judgment or 

decree of any Governmental Entity or any Governmental Authority, (c) do not and shall not violate or 

result in a material breach of or constitute (with due notice or lapse of time or both) a material default 

under any Assumed Contract that is a Material Contract, (d) shall not result in the creation or imposition 

of any material Lien (other than Permitted Liens) upon any of the Assets, and (e) shall not result in the 

cancellation, modification, revocation or suspension of any material Permit. 

4.3 Execution and Delivery.  Subject to the approval of the Bankruptcy Court pursuant to the 

Sale Order, the execution and delivery of this Agreement and the consummation of the transactions 

contemplated hereby by the Sellers have been duly authorized by all necessary corporate action, and the 

execution and performance of the Ancillary Agreements by the Sellers has been or shall be authorized by 

all necessary corporate action prior to the Closing Date.  Subject to Bankruptcy Court approval and entry 

of an Order of the Bankruptcy Court approving the terms of this Agreement, this Agreement constitutes, 

and upon execution of each of the Ancillary Agreements such agreements shall constitute, valid and 

binding obligations of the Sellers, enforceable against the Sellers in accordance with their respective 

terms.  

4.4 Sale Free and Clear of Liens.  On the Closing Date or such other applicable date as 

provided in Section 1.4, after giving effect to the Sale Order, (a) the Assets shall be transferred to the 

Buyer free and clear of all Liens other than Permitted Liens and (b) the Buyer shall obtain good title to 

the Assets free and clear of all Liens other than Permitted Liens.   

4.5 Ownership of Assets; Condition; Sufficiency; Subsidiaries.   
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(a) Except as set forth on Schedule 4.5(a), the Seller Group collectively has good 

title to, or valid leasehold interest in, the Assets. 

(b) The Equipment included in the Assets and the other tangible Assets are in good 

operating condition, reasonable wear and tear excepted, suitable and usable for the purposes for which 

they have been used by the Seller Group in the Business. 

(c) The entities listed on Schedule 4.5(c) represent all of the subsidiaries of the 

Sellers (collectively, the “Borders Subsidiaries”).  Each Borders Subsidiary is an entity duly organized, 

validly existing, and in good standing under the laws of the jurisdiction of its organization.  Each Borders 

Subsidiary is duly authorized to conduct business and is in good standing under the laws of each 

jurisdiction where such qualification is required, except where the lack of such qualification would not 

have a Material Adverse Effect.  Except as set forth on Schedule 4.5(c), neither Seller has any equity 

participation in any Person that is not another Seller or a Borders Subsidiary. 

(d) Except for those restrictions and rights provided in the organizational documents 

and shareholders’ agreement of Kobo, the Seller Group owns the Kobo Interest free and clear of all Liens, 

and have not granted to any Person other than the Buyer a preferential right to acquire such equity 

interest.       

4.6 Taxes.  Except as set forth on Schedule 4.6: 

(a) All material ad valorem and other property Taxes relating to the Assets have 

been fully paid for all Tax years ending on or before the Closing and there are no material delinquent 

property Tax Liens or assessments; and 

(b) The Sellers have filed all required Tax returns and have paid (or shall pay on or 

before the Closing) all Taxes of whatever kind pertaining to the Assets and the Business and required to 

be paid by the Sellers for all periods up to and including the Closing Date. 

4.7 Litigation.  Except as set forth on Schedule 4.7, and except for the Cases, there is no 

claim, litigation, action, arbitration or legal proceeding pending before a Governmental Entity or, to the 

Sellers’ Knowledge, threatened against the Sellers, affecting (a) the Sellers’ ability to perform their 

obligations hereunder, (b) the rights granted under the Material Contracts, or (c) the ownership, use, 

maintenance or operation of the Assets and the Business, including the Stores, in each case that would 

not, individually or in the aggregate, materially and adversely affect the Buyer, the Assets or the 

Business.  Except with respect to claims filed in connection with the Cases, and subject to all of the 

provisions of the Bankruptcy Code, neither the Business nor the Assets are subject to any order, writ, 

judgment, award, injunction or decree of any Governmental Entity that has had or could reasonably be 

expected to have, individually or in the aggregate, a Material Adverse Effect. 

4.8 Material Contracts.   Each Assumed Contract that is a Material Contract is valid, binding 

and enforceable against the Sellers, as applicable, in accordance with its terms, and is in full force and 

effect on the date of this Agreement.  The Seller Group has performed in all material respect the 

obligations required to be performed by the Seller Group to date under, and is not in default or delinquent 

in the performance in connection with, any Assumed Contract that is a Material Contract, or, upon entry 

and effectiveness of the Sale Order, which would not preclude the Seller Group from assigning such 

Assumed Contract to the Buyer, subject to payment of the applicable Cure Amount as provided in this 

Agreement.  No other party to any Assumed Contract that is a Material Contract is in material default in 

respect thereof, and no event has occurred which, with due notice or lapse of time or both, would 

constitute such a material default by any such other party.  Excepted from the representations in this 
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Section 4.8 related to the absence of default or delinquent performance under Assumed Contracts that are 

Material Contracts are those obligations that are deemed to be Cure Costs, which shall be paid under the 

terms of the Sale Order.  

4.9 Permits; Compliance with Laws.   

(a) The Sellers possess all permits, Licenses, approvals, authorizations, consents or 

filings with Governmental Authorities necessary for the conduct of the Business (the “Permits”) other 

than Permits that (a) are not customarily required to be obtained in connection with businesses having 

operations similar to those of the Business, (b) could, in the reasonable judgment of the Sellers, be 

obtained in the ordinary course of business after Closing through routine, administrative filings, and (c) if 

not obtained, would not, individually or in the aggregate, materially and adversely affect the Buyer, the 

Assets or the Business.  All material Permits issued to the Sellers are in full force and effect, and no 

proceeding is pending or, to the Knowledge of the Sellers, threatened to revoke, withdraw or limit any 

such Permit.  Except as set forth on Schedule 4.9, to the Knowledge of the Sellers, no outstanding 

material violations are or have been recorded in respect of any material Permits.   

(b) The operation of the Business by the Sellers complies in all material respects 

with all Applicable Laws and the requirements and conditions of all Permits, including all applicable 

operating certificates and authorities, and all other rules, regulations, directives and policies of all 

Governmental Authorities having jurisdiction over the Business.  There is no unresolved written notice 

from any Governmental Authority that the Assets or the operations of the Business are not being 

conducted in accordance with all Applicable Laws and orders and other requirements of Governmental 

Entities and Governmental Authorities having jurisdiction over either Seller and/or the Assets, except for 

matters that would not, individually or in the aggregate, materially and adversely affect the Buyer, the 

Assets or the Business.      

4.10 Broker or Finder.  Except as set forth on Schedule 4.10, no Person assisted in or brought 

about the negotiation of this Agreement, or the subject matter of the transactions contemplated hereby, in 

the capacity of broker, agent, or finder or in any similar capacity on behalf of the Sellers. 

4.11 Third Party Approvals.  Except for (a) entry of the Sale Order, (b) compliance with the 

HSR Act, and (c) approvals or consents set forth on Schedule 4.11, the execution, delivery and 

performance by the Sellers of this Agreement and the consummation of the transactions contemplated 

hereby do not require any material consent, waiver, authorization or approval of, or filings with, any 

Person (including any Governmental Authority) that has not been obtained or is not deemed to be 

superseded by applicable provisions of the Bankruptcy Code (the matters described in this Section 4.11, 

collectively referred to as the “Consents”).  

4.12 Real Estate. 

(a) Except as set forth on Schedule 4.12(a), the Seller Group has, and at Closing 

shall transfer to the Buyer, a valid leasehold interest in the premises subject to the Assumed Real Property 

Leases, free and clear of any Liens other than Permitted Liens.  Except as set forth on Schedule 4.12(a), 

the Seller Group as of the date of this Agreement enjoys peaceful and undisturbed possession under all 

premises subject to the Assumed Real Property Leases. 

(b) Except as set forth on Schedule 4.12(b), as of the date of this Agreement, the 

Seller Group has not received any notice of any pending, threatened or contemplated condemnation 

proceeding affecting any of the premises subject to the Assumed Real Property Leases or any material 
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part thereof or any proposed termination or impairment of any parking at any of such premises or of any 

sale or other disposition of any of such premises or any part thereof in lieu of condemnation. 

(c) The Seller Group has not assigned, transferred, conveyed, mortgaged, deeded in 

trust or encumbered any interest in the premises subject to the Assumed Real Property Leases, except for 

assignments, transfers, conveyances, mortgages, deeds of trust or other encumbrances that shall be 

released or terminated at Closing. 

4.13 Labor and Employment Matters.   

(a) The Seller Group (i) has withheld all amounts required by Applicable Law or by 

agreement to be withheld from the wages, salaries and other payments to its employees and (ii) is not 

liable for any arrears of wages or any Taxes or any penalty for failure to comply with any of the 

foregoing.  Without limiting the generality of the foregoing, the Seller Group has timely paid or 

adequately accrued to be paid to any unemployment compensation fund or other fund to which the Seller 

Group is required to contribute under Applicable Laws through the Closing. 

(b) Except as set forth on Schedule 4.13(b), the Seller Group is not a party to a 

collective bargaining agreement (including side letters or agreements, supplemental agreements or 

memorandum of understanding that would materially alter a collective bargaining agreement) covering 

any employees, nor, to the Knowledge of the Sellers, are there currently any union organizing efforts by 

or with respect to any such employees.  The Seller Group with respect to the Business has not 

experienced any actual or, to the Sellers’ Knowledge, threatened employee strike or employee related 

work stoppage, slowdown or lockout, except for matters that would not, individually or in the aggregate, 

materially and adversely affect the Buyer, the Assets or the Business.     

(c) The Seller Group does not have any employment agreements with any of its 

employees that are not terminable at will without material cost or expense at the election of the Seller 

Group, except for those previously identified in writing to the Buyer.  The Seller Group is not party to any 

change of control severance agreements, except for those previously identified in writing to the Buyer.   

(d) Except as set forth in Schedule 4.13(d) and except for matters that would not, 

individually or in the aggregate, materially and adversely affect the Buyer, the Assets or the Business (i) 

there are no administrative charges or court complaints against either Seller concerning alleged 

employment discrimination or other employment related matters that are pending or, to the Knowledge of 

the Sellers, threatened before the U.S. Equal Employment Opportunity Commission, the U.S. Department 

of Labor or any other Governmental Authority and (ii) the Seller Group is in compliance with all 

Applicable Laws relating to employment and employment practices, wages, hours, and terms and 

conditions of employment, including all immigration laws.   

4.14 Benefit Matters. 

(a) Except as provided on Schedule 4.14(a) and except for health continuation 

coverage as required by Section 4980B of the Code or Part 6 of Title I of ERISA, the Seller Group does 

not have any liability for life, health, medical or other welfare benefits to former employees or 

beneficiaries or dependents thereof that shall affect the Buyer or the Assets.  There is no health care plan 

sponsored or maintained by the Seller Group that provides health or dental coverage or benefits to any 

current or future retiree of the Seller Group or their spouses or dependents. 

(b) Schedule 4.14(b) contains a list of all material Employee Plans sponsored, 

maintained or contributed to by the Seller Group, or to which the Seller Group has an obligation to 
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contribute.  With respect to any Employee Plan that is sponsored, maintained, or contributed to (or to 

which there is an obligation to contribute), or has been sponsored, maintained, or contributed to (or to 

which there has been an obligation to contribute) within six (6) years prior to the Closing Date, by the 

Seller Group, or any corporation, trade, business, or entity under common control with either Seller, 

within the meaning of Section 414(b), (c), (in) or (o) of the Code or Section 4001 of ERISA (“Commonly 

Controlled Entity”), except as set forth on Schedule 4.14(b) (i) no withdrawal liability, within the 

meaning of Section 4201 of ERISA, has been incurred, which withdrawal liability has not been satisfied 

in full, (ii) no liability to the Pension Benefit Guaranty Corporation has been incurred by the Seller Group 

or any Commonly Controlled Entity, which liability has not been satisfied in full, (iii) no Tax under 

Section 4971 of the Code has been incurred for failure to satisfy the minimum funding requirements, (iv) 

all contributions (including employer contributions and employee elective deferred contributions) that are 

due have been timely paid to the Savings Plans and all contributions (including installments) to such plan 

(other than the Savings Plans) required by Sections 302, 303 and 304 of ERISA and Sections 412, 430, 

431 and 432 of the Code have been timely made and all contributions for any period ending before the 

Closing Date that are not yet due have been paid up to and including the Closing Date to any such 

Employee Plan which is subject to Section 302 of ERISA or Section 412 of the Code, or accrued on the 

books of the Sellers or any Commonly Controlled Entity, (v) no liability under Sections 302, 303 or 304 

of ERISA, Sections 412, 430, 431 or 432 of the Code or Title IV of ERISA has been incurred by either 

Seller or any Commonly Controlled Entity that could become a Liability of the Buyer or any of its 

Affiliates and (vi) no Employee Plan is a Multiemployer Plan or is subject to Title IV of ERISA.   

4.15 Intellectual Property.   

(a) Schedule 4.15(a) includes a listing of all of the patents, trademark, service mark 

and copyright registrations, domain names and the pending patent, trademark and copyright applications 

for Intellectual Property that are owned by the Seller Group.   

(b) Schedule 4.15(b) also includes a listing of all licenses and other agreements to 

which the Seller Group is a party that are material to the operation of the Business and pursuant to which 

the Seller Group authorizes any other Person to use any Intellectual Property, and also includes a listing 

of all licenses and other agreements pursuant to which Intellectual Property that is used in and material to 

the operation of the Business and owned by Persons other than the Seller Group is licensed to the Seller 

Group.   

(c) Each material item of Transferred Intellectual Property owned by the Seller 

Group (i) is valid, subsisting and in full force and effect and (ii) has not been abandoned or passed into 

the public domain.  Except as set forth on Schedule 4.15(c), the Seller Group has not been notified in 

writing prior to the date of this Agreement  that it is or may be infringing any patents, trade secrets, 

trademarks, trade names, service marks, service names, copyrights or other Intellectual Property of any 

third party and, to the Knowledge of the Sellers, there is no continuing infringement of the Transferred 

Intellectual Property by other Persons.  Except as set forth on Schedule 4.15(c), the Seller Group as of the 

date of this Agreement is not bound by any outstanding judgment, injunction, order or decree restricting 

the use of the Transferred Intellectual Property, or restricting the licensing thereof by the Seller Group to 

any Person, and the issued patents and the issued trademark, service mark and copyright registrations and 

URLs listed on Schedule 4.15(a) have not lapsed, expired or been cancelled.  The Seller Group has taken 

reasonable measures to protect and maintain all of the Seller Group’s rights in the Transferred Intellectual 

Property.  

4.16 Absence of Certain Changes or Events.  Except as set forth in Schedule 4.16(a), since 

April 1, 2011, there has not been any uninsured loss, damage, destruction or other casualty to the Assets 
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that would, individually or in the aggregate, materially and adversely affect the Buyer, the Assets or the 

Business.   

4.17 Financial Assurance Instruments.  Schedule 4.17 contains an accurate and complete list 

of all outstanding financial assurance instruments related to the Business, including performance bonds, 

letters of credit and surety bonds.  True and complete copies of such financial assurance instruments have 

been provided to the Buyer. 

4.18 Insurance.  Schedule 4.18 contains an accurate and complete list of all material policies 

or binders of property, general liability, workmen’s compensation, automobile liability and pollution legal 

liability insurance held by or on behalf of the Seller Group in connection with the Business.  As of the 

date of this Agreement., the Seller Group has not received notice of cancellation or non-renewal of any 

policy of insurance, nor been refused any insurance, nor has their coverage been limited by any carrier, in 

each case in connection with the Seller Group’s ownership of the Assets and operation of the Business.   

4.19 Accounts Receivable and Accounts Payable.   All Transferred Receivables represent bona 

fide transactions and have arisen in the ordinary course of business, are valid and not subject to material 

set off or counterclaim, except for customary allowances and reserves in the ordinary course of business 

and subject to allowances for doubtful receivables recorded in the financial records of the Seller Group in 

the ordinary course of business, consistent with past practice.  All of the post-petition accounts payable, 

including post-petition trade accounts payable, included in the Assumed Liabilities represent bona fide 

transactions and have arisen in the ordinary course of business, taking into account the pendency of the 

Cases, and no material such account payable is delinquent by more than thirty (30) days in its payment.   

4.20 Disclaimer of Representations and Warranties; Schedules.  NEITHER THE SELLERS 

NOR ANY EMPLOYEES, DIRECTORS, OFFICERS, SHAREHOLDERS OR REPRESENTATIVES 

OF THE SELLERS HAVE MADE ANY REPRESENTATIONS OR WARRANTIES, WHETHER 

EXPRESS OR IMPLIED, AT LAW OR IN EQUITY, RELATING TO THE SELLER GROUP OR ITS 

BUSINESS OPERATIONS OR PROSPECTS OR OTHERWISE, INCLUDING, WITHOUT 

LIMITATION, WITH RESPECT TO MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR 

PURPOSE, IN CONNECTION WITH THE TRANSACTIONS CONTEMPLATED BY THIS 

AGREEMENT OTHER THAN THOSE EXPRESSLY MADE IN THIS AGREEMENT OR ANY 

SCHEDULE HERETO OR ANY ANCILLARY AGREEMENT. 

4.21 Termination of Representations and Warranties Upon Closing.  The representations and 

warranties of the Sellers in this Agreement and each Ancillary Agreement shall not survive the Closing 

Date and shall be null and void ab initio and of no further force or effect immediately after the Closing 

Date. 

ARTICLE 5 

 

REPRESENTATIONS AND WARRANTIES OF THE BUYER  

The Buyer represents and warrants to the Sellers that the following are true and correct as of the 

date hereof and shall be true and correct at the date of the Closing: 

5.1 Organization and Power.  The Buyer (a) is a duly organized, validly existing entity under 

the laws and in good standing in the state of its organization, (b) has all requisite power and authority to 

carry on the business in which it is now engaged, and (c) has taken all action required by Applicable Law, 

and by the Buyer’s organizational documents, to authorize the execution and delivery of this Agreement 
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and the purchase of the Assets and assumption of the Assumed Liabilities in accordance with this 

Agreement.   

5.2 Authority; No Conflicts.  The Buyer has the requisite power and authority (including full 

limited liability company power and authority) to execute this Agreement and each Ancillary Agreement 

to which the Buyer is a party and to consummate the transactions contemplated hereby and thereby.  The 

execution, delivery and performance by the Buyer of this Agreement and each Ancillary Agreement to 

which the Buyer is a party (a) do not and shall not violate or conflict with any provision of the certificate 

of formation or limited liability company agreement of the Buyer, and (b) do not and shall not violate any 

provision of any Applicable Law or any order, judgment or decree of any Governmental Entity or any 

Governmental Authority. 

5.3 Execution and Delivery.  The execution and delivery of this Agreement and the 

consummation of the transactions contemplated hereby has been duly authorized by all necessary limited 

liability company action on the part of the Buyer, and the execution and performance of each Ancillary 

Agreement to which the Buyer is a party has been or shall be authorized by all necessary limited liability 

company action on the part of the Buyer prior to the Closing Date.  This Agreement constitutes, and upon 

execution by the Buyer of each of the Ancillary Agreements to which it is a party, such agreements shall 

constitute, valid and binding obligations of the Buyer, enforceable against the Buyer in accordance with 

their respective terms.  

5.4 Litigation.  There is no claim, litigation, action or legal proceeding before a 

Governmental Entity or, to the Buyer’s knowledge, threatened against the Buyer, adversely affecting the 

Buyer’s ability to perform its obligations hereunder.  There are no bankruptcy, reorganization or 

arrangement proceedings pending, being contemplated by or, to the Buyer’s knowledge, threatened 

against the Buyer. 

5.5 No Brokers.  The Buyer has not utilized the services of or contracted or dealt with a 

broker or finder in connection with any of the transactions contemplated by this Agreement, including the 

Buyer’s purchase of the Assets or any portion thereof, and no commission or other compensation is or 

shall be due or owed from the Buyer to any Person with respect to the purchase and sale of the Assets.  

5.6 Termination of Representations and Warranties Upon Closing.  The representations and 

warranties of the Buyer in this Agreement and each Ancillary Agreement to which the Buyer is a party 

shall not survive the Closing Date and shall be null and void ab initio and of no further force or effect 

immediately after the Closing Date. 

ARTICLE 6 

 

COVENANTS OF THE SELLERS 

Each Seller covenants and agrees with the Buyer that: 

6.1 Access.  Prior to the Closing, the Sellers shall afford to the authorized representatives of 

the Buyer reasonable access during normal business hours to the business, Leased Real Property, 

facilities, books and records (regardless of form or medium, which shall include source code and related 

documentation, databases, and other electronic media), and senior management so as to afford the Buyer 

reasonable opportunity to make such review, examination and investigation of the Business as the Buyer 

reasonably determine is necessary in connection with the consummation of the transactions contemplated 

hereby and the financing thereof, and during such period the Sellers shall furnish, as reasonably promptly 

as practical, to the Buyer and its representatives any information they may reasonably request; provided 
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that (a) the Buyer shall provide the Sellers with sufficient advance notice of such access (which shall be 

no less than two (2) Business Days) to permit the Sellers to designate a party to accompany the Buyer 

when they are visiting the Sellers’ facilities should they so desire, and (b) the foregoing right of access 

shall not be exercisable in such a manner as to interfere in a material way with the normal operations and 

business of the Sellers.  The Buyer shall be permitted to make extracts from or to make copies of such 

books and records as may be reasonably necessary in connection therewith; provided that in the event that 

either Seller has executed an agreement with a third party providing that any information in its possession 

from such third party is covered by confidentiality protections, such Seller shall not provide access to 

such information to the Buyer until such Seller has obtained the necessary waivers from such third party 

to permit the disclosure to the Buyer of such information and such Seller shall use its reasonable best 

efforts to obtain such waivers.  All requests for information pursuant to this Section 6.1 shall be directed 

to any of the persons listed on Schedule 6.1 hereto or any other such additional person as may be 

designated by the Sellers.  All information received pursuant to this Section 6.1 shall be governed by the 

terms of that confidentiality letter between the Buyer’s Affiliate Direct Brands, Inc. and the Sellers, dated 

March 25, 2011 (the “Confidentiality Agreement”). 

6.2 Reasonable Best Efforts.  Each Seller shall use its reasonable best efforts to cause, to the 

extent within such Sellers’ control, the conditions set forth in Article 8 to be satisfied and to facilitate and 

cause the consummation of the transactions contemplated hereby. 

6.3 Notice to the Buyer.  Each Seller agrees to promptly notify the Buyer in writing of any 

information it obtains or becomes aware of that would indicate that a representation and warranty of the 

Sellers made herein or in any Schedule hereto is not correct in all material respects or that any of the 

conditions to Closing shall not be satisfied. 

6.4 New Commitments.  Without the prior written consent of the Buyer (which shall not be 

unreasonably withheld), neither Seller shall prior to the Closing (a) other than in accordance with the Bid 

Procedures Order, enter into any new agreement or commitment with respect to the Assets or the 

Business other than in the ordinary course operation of the Business, (b) modify or terminate any existing 

agreements relating to the Assets other than in the ordinary course operation of the Business, or (c) 

encumber, sell or otherwise dispose of any of the Assets other than personal property that is replaced by 

equivalent property or consumed in the normal, ordinary course operation of the Business, except for any 

commitment as set forth on Schedule 6.4 sought pursuant to motions pending with or approved by the 

Bankruptcy Court as of the date hereof. 

6.5 Maintenance of Interests.  The Seller shall use their reasonable best efforts from the date 

of execution of this Agreement until the Closing to maintain and operate the Business and Assets (or 

cause the Business and Assets to be maintained and operated) in the ordinary course of business 

consistent with past practice, in a reasonable and prudent manner, in full compliance with Applicable 

Law, to maintain insurance now in force with respect to the Assets, and, subject to applicable bankruptcy 

law, to pay when due all costs and expenses coming due and payable in connection with the normal 

maintenance and operation of the Assets.  Without limiting the generality of the foregoing and without the 

prior written consent of the Buyer, neither Seller shall, except for any of the following, as set forth on 

Schedule 6.5, being sought pursuant to motions pending with or approved by the Bankruptcy Court as of 

the date hereof:  (a) introduce any materially new or different method of maintenance, operation or 

accounting with respect to the Business and the Assets, (b) incur any liabilities other than in the ordinary 

course of business, (c) enter into, amend or terminate any employment, bonus, severance or retirement 

contract or arrangement, nor increase any salary or other form of compensation payable or to become 

payable to any executives or employees of the Business (except for the payment of a sale bonus as may be 

approved pursuant to the motion filed with the Bankruptcy Court), or (d) sell, lease or otherwise dispose 
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of or agree to sell, lease or otherwise dispose of, any of its assets, properties, rights or claims, except for 

sales of inventory in the ordinary course of business consistent with past practice.     

6.6 Reports and Information.  Each Seller shall, promptly on receipt, deliver to the Buyer 

copies of all notices, reports, demands, claims, appraisals, and similar information supplied by any Person 

asserting a Lien or by any Governmental Authority respecting the Assets, or their ownership or operation.  

Prior to Closing, the Sellers shall deliver to the Buyer monthly financial statements within thirty (30) days 

of the applicable month-end, which financial statements shall be similar in scope to and shall be prepared 

on a consistent basis with, the monthly financial statements previously provided to the Buyer.   

6.7 Consents and Approvals.   

(a) The Sellers shall use their reasonable best efforts to obtain all Consents required 

by the Bankruptcy Code or other Applicable Law to be obtained by the Sellers to effect the transactions 

contemplated hereby.  Without limiting the foregoing, as soon as practicable after the date of this 

Agreement, the Sellers shall make or cause to be made all such further filings and submissions, and take 

or cause to be taken such further action, as may reasonably be required in connection therewith on a 

timely basis.   

(b) Without limiting the generality of Section 6.7(a), the Sellers and the Buyer shall 

comply fully with all applicable notification, reporting and other requirements of the HSR Act.  The 

Sellers and the Buyer, within five (5) Business Days after the date of this Agreement, shall file the 

required notifications with the Federal Trade Commission (the “FTC”) and the Antitrust Division of the 

Department of Justice (the “Antitrust Division”) pursuant to and in compliance with the HSR Act, and 

seek early termination of the waiting period thereunder.  The Buyer and the Sellers shall each pay fifty 

percent (50%) the applicable HSR Act filing fee. The Sellers and the Buyer shall use reasonable best 

efforts to cooperate with each other with respect to such filing, and shall respond as promptly as 

reasonably practicable to any inquiries received from the FTC or the Antitrust Division for additional 

information or documentation and to all inquiries and requests received from any other Governmental 

Authority in connection therewith.  Each Party shall (i) subject to Applicable Laws, promptly notify the 

other Party of any written communication to that Party from the FTC, the Antitrust Division or any other 

Governmental Authority relating to this Agreement and, subject to Applicable Laws, permit the other 

Party to review in advance any proposed written communication to any of the foregoing relating to this 

Agreement; (ii) to the extent permitted by Applicable Laws, not agree to participate in any substantive 

meeting or discussion with any Governmental Authority in respect of any filings, investigation or inquiry 

concerning this Agreement unless it consults with the other Party in advance and, to the extent permitted 

by such Governmental Authority, gives the other Party the opportunity to attend and participate thereat; 

and (iii) to the extent permitted by Applicable Laws, furnish the other Party with copies of all 

correspondence, filings and communications between such Party and its Affiliates and their respective 

representatives on the one hand, and any Governmental Authority or their respective staffs on the other 

hand, with respect to this Agreement and the transactions contemplated hereby.   

6.8 Employee and  Employee Benefits Obligations.  Other than the liabilities and obligations 

with respect to the Transferred Employees that the Buyer has expressly agreed to assume, perform and 

become responsible for in accordance with Section 7.6, the Seller Group shall, subject to Section 2.4,  

retain and be responsible for all liabilities and obligations with respect to its current and former 

employees and their dependents and beneficiaries, including all liabilities and obligations arising under 

any Employee Plan, including any Savings Plan, sponsored, maintained or contributed to (or to which 

there has been an obligation to contribute) at any time by the Seller Group or any Commonly Controlled 

Entity.   
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ARTICLE 7 

 

COVENANTS OF THE BUYER  

The Buyer covenants and agrees with the Sellers that: 

7.1 Reasonable Best Efforts.  The Buyer shall use its reasonable best efforts to cause, to the 

extent within the Buyer’s control, the conditions set forth in Article 8 to be satisfied and to facilitate and 

cause the consummation of the transactions contemplated hereby. 

7.2 Notice to the Sellers.  The Buyer agrees to promptly notify the Sellers in writing of any 

information the Buyer obtains or becomes aware of that would indicate that a representation and warranty 

of the Buyer made herein or in any Schedule hereto is not correct in all material respects. 

7.3 Bankruptcy Court Approval and Related Matters.  The Buyer acknowledges and agrees to 

Article 11 and shall use reasonable best efforts to assist the Sellers in obtaining any orders necessary to 

consummate the transactions contemplated hereby and any orders ancillary hereto and agree to provide 

the Sellers with information necessary to obtain such orders.  

7.4 Confidentiality.  The Buyer shall maintain the Confidential Information in accordance 

with the terms of the Confidentiality Agreement.  In the event the Closing does not occur for any reason, 

the Buyer shall immediately return to the Sellers or destroy all copies and recordings of the Confidential 

Information in their possession or under their control in accordance with the Confidentiality Agreement. 

7.5 Transition Agreement.  The Buyer and the Sellers shall negotiate in good faith and 

execute an agreement (the “Transition Agreement”) at Closing pursuant to which, inter alia, the Seller 

Group shall be entitled to use without cost the Transferred Intellectual Property (including the name 

“Borders”) following the Closing to the extent reasonably required in connection with the performance of 

this Agreement by the Sellers.   

7.6 Transferred Employees.    

(a) At least five (5) days prior to (i) the Closing Date with respect to those Stores or 

Distribution Centers subject to Assumed Real Property Leases to be assigned to the Buyer on the Closing 

Date or (ii) the expected assignment date with respect to those Stores and Distribution Centers subject to 

Assumed Real Property Leases to be assigned to the Buyer after the Closing Date in accordance with 

Section 1.4, the Buyer shall deliver, in writing individually or generally, an offer of employment 

commencing on the Closing Date or assignment date, as applicable, and contingent upon the Closing or 

such assignment, on an at-will basis (except to the extent otherwise expressly agreed in a writing signed 

by the Buyer and such employee), to substantially all of the employees who remain employed by the 

Seller Group and are employed at the applicable Store or Distribution Center.  In addition, the Buyer may 

deliver such offers of employment to other employees of the Seller Group, including employees 

employed at the Headquarters Building, at the sole discretion of the Buyer.  Offers of employment 

extended by the Buyer to non-managerial employees in accordance with this Section 7.6(a) shall be for 

positions with job duties substantially similar to the job duties of the position that the employees held 

immediately prior to the Closing Date and on at least the same terms and conditions with respect to base 

salary or hourly wages as those in effect immediately prior to the Closing Date.  The Buyer shall extend 

an offer of employment to employees normally employed at the Stores and Distribution Centers subject to 

Assumed Real Property Leases who are on an approved leave of absence for workers compensation, 

disability, military, family illness or parental leave as of the Closing Date or applicable assignment date to 

at least the same extent, if any, as such employees would be entitled to reemployment under either 
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Applicable Law or the Seller Group’s policies and procedures in existence immediately prior to the 

Closing Date.  The individuals who accept offers of employment extended by the Buyer pursuant to this 

Section 7.6(a) are hereinafter referred to as the “Transferred Employees.” 

(b) The Buyer shall assume and be responsible for the payment of (i) all wages due 

to the Transferred Employees accrued since the last regular payroll date prior to the Closing Date or 

assignment date, as applicable, (ii) all amounts due to the Transferred Employees (or to service providers 

for benefits provided to Transferred Employees or their dependents) under the employment policies and 

Employee Plans (other than accrued benefits under the Savings plan as of the Closing Date or assignment 

date, as applicable or benefits which are fully insured) of the Seller Group immediately prior to the 

Closing Date or assignment date, as applicable, with respect to all benefits provided under the Employee 

Plans, including accrued and unused vacation, sick days and personal days, medical and dental (including 

incurred but not reported claims and claims reported but not yet paid) and earned but unpaid bonuses as 

shown on Schedule 7.6(b), (iii) all workers’ compensation liabilities relating to the Transferred 

Employees (including incurred but not reported claims and claims reported but not yet paid) as shown on 

Schedule 7.6(b), and (iv) all severance obligations with respect to the Transferred Employees whose 

employment with the Buyer or its Affiliates terminates for any reason other than cause from and after the 

Closing Date or assignment date, as applicable.  All such liabilities shall be deemed to be Assumed 

Liabilities.  The Buyer shall be responsible for all compensation and benefits payable or provided to the 

Transferred Employees and any other employees of the Buyer or its Affiliates from and after the Closing 

Date or applicable assignment date.  Application of the foregoing to Employee Plans providing medical 

and dental benefits shall be subject to the terms of the Transition Agreement.    

(c) Except as otherwise provided in the Transition Agreement, Transferred 

Employees shall cease participation in all Employee Plans effective as of the Closing Date or assignment 

date, as applicable.  To the extent that service is relevant for purposes of eligibility, vesting or benefit 

accrual under any employee benefit plan, program or arrangement established or maintained by the Buyer 

for the benefit of Transferred Employees, such plan, program or arrangement shall credit the Transferred 

Employees for service on or prior to the Closing with the Seller Group.  

(d) The Transition Agreement shall include provisions reasonably acceptable to the 

Sellers and the Buyer with respect to transitional coverage of the Transferred Employees under the group 

medical and dental plans of the Seller Group.    

7.7 Agency Agreements.  On or before July 22, 2011, the Parties shall complete negotiation 

of the Going Concern Agency Agreement or a joinder to the Back Stop Agency Agreement to be 

executed by the Buyer, in each case in form and substance reasonably satisfactory to each Party, and the 

Buyer shall irrevocably notify the Sellers of its determination, in its sole and absolute discretion, to either 

enter into the Going Concern Agency Agreement or execute such joinder to the Back Stop Agency 

Agreement at the Closing (subject to satisfaction of the conditions set forth in Section 8.2).   

7.8 Financing Commitments.   If the Buyer has notified the Sellers of its determination to 

enter into the Going Concern Agency Agreement in accordance with Section 7.7, on or before July 14, 

2011, the Buyer shall deliver on a confidential basis to the financial advisor to the Sellers (i) an executed 

written commitment, in form and substance reasonably acceptable to such advisor, from or on behalf of 

Buyer’s parent Direct Brands, Inc., to provide equity financing in an amount and on terms reasonably 

satisfactory to the Sellers, and (ii) one or more additional executed written commitments, in form and 

substance reasonably satisfactory to such advisor, for all additional financing necessary to permit the 

Buyer to pay the Purchase Price and to perform its other obligations under this Agreement and the 

Ancillary Agreements, and the Buyer shall have available as of the Closing Date (either from its 

immediately available cash or from the foregoing commitments or a combination thereof) funds sufficient 
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to pay the Purchase Price and to perform its other obligations under this Agreement and the Ancillary 

Agreements.  

 

ARTICLE 8 

 

CONDITIONS TO CLOSING 

8.1 Sellers’ Conditions to Closing.  The obligations of the Sellers at the Closing are subject, 

at the option of the Sellers, to the satisfaction at or prior to the Closing of the following conditions: 

(a) All representations and warranties of the Buyer contained in this Agreement shall 

be true in all material respects at and as of the Closing and the Buyer shall have performed and satisfied 

all material obligations in all material respects required by this Agreement to be performed and satisfied 

by the Buyer at or prior to the Closing.  The Buyer shall have provided the Sellers with certificates 

executed by a responsible officer of the Buyer to such effect;  

(b) No stay or injunction shall have been obtained by a court of competent 

jurisdiction restraining, prohibiting or declaring illegal the purchase and sale contemplated by this 

Agreement;  

(c) The entry by the Bankruptcy Court of the Sale Order;  

(d) All material Consents legally required to be obtained by the Sellers for the 

Closing shall have been obtained, and any waiting period (including any extension thereof) applicable to 

the transactions contemplated hereby under the HSR Act shall have expired or been terminated; and 

(e) The Buyer shall have executed and delivered the documents required to be 

executed and delivered pursuant to Section 3.3. 

8.2 Buyer’s Conditions to Closing.  The obligations of the Buyer to consummate the 

transactions contemplated hereby at the Closing are subject, at the option of the Buyer, to the satisfaction 

at or prior to the Closing of the following conditions: 

(a) All representations and warranties of the Sellers contained in this Agreement  and 

the Ancillary Agreements shall be true in all material respects at and as of the Closing and the Sellers 

shall have performed and satisfied in all material respects all obligations required by this Agreement and 

the Ancillary Agreements to be performed and satisfied by the Sellers at or prior to the Closing.  The 

Sellers shall have provided the Buyer with certificates executed by a responsible officer of the Sellers to 

such effect;  

(b) No stay or injunction shall have been obtained by a court of competent 

jurisdiction restraining, prohibiting or declaring illegal the purchase and sale contemplated by this 

Agreement; 

(c) The entry by the Bankruptcy Court of the Sale Order;  

(d) All material Consents legally required to be obtained by the Sellers for the 

Closing shall have been obtained, and any waiting period (including any extension thereof) applicable to 

the transactions contemplated hereby under the HSR Act shall have expired or been terminated; and 
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(e) The Sellers shall have executed and delivered the documents required to be 

executed and delivered pursuant to Section 3.2. 

ARTICLE 9 

 

ADDITIONAL OBLIGATIONS AFTER CLOSING 

The Parties shall have the following additional obligations after the Closing: 

9.1 Execution; Delivery of Instruments and Assistance.  The Sellers and the Buyer shall each 

execute, acknowledge and deliver, or cause to be executed, acknowledged and delivered, such 

instruments and take such other actions as may be necessary or advisable to carry out their obligations 

under this Agreement and the Agency Agreement and under any document, certificate or other instrument 

delivered pursuant hereto or thereto or required by Applicable Law.   

9.2 Name Change.  From and after the Closing Date, the Sellers shall cause each entity in the 

Seller Group to change its names to a name that is not (and that is not confusingly similar to) “Borders,” 

subject to their obligations to operate and conclude the Cases, it being the intent of the Parties that from 

and after the Closing, the Buyer shall have the sole right to conduct business under such name, subject to 

the rights of the Seller Group under the Transition Agreement. 

9.3 Access to Records.  From and after the Closing Date, the Seller Group on the one hand 

and the Buyer on the other hand shall afford each other and their respective counsel, accountants and 

other representatives such access to records in respect of the Seller Group’s businesses which, after the 

Closing, are in the custody or control of the other Party and which such Party reasonably requires, 

including in order to comply with its obligations under Applicable Law, including, but not limited to, 

audits by Tax authorities, or which the Buyer reasonably requires to comply with its material obligations 

under the Assumed Liabilities or the Assumed Contracts. Each Party may require the other Party or its 

representatives to enter into a confidentiality agreement in customary form in connection with providing 

access to the records of such Party. 

9.4 Accounts Receivable/Collections.  The Sellers shall promptly deliver to the Buyer any 

cash, checks or other property they may receive after the Closing in respect of the Transferred Accounts 

Receivable, including any credit card receipts. 

9.5 Privacy.   On or prior to the Closing Date, the Buyer shall adopt a written policy with 

respect to protection of the confidentially of personally identifiable information regarding the customers 

and employees of the Business and other Persons not affiliated with the Seller Group that initially 

includes provisions substantially similar to those included in the written privacy policies of the Seller 

Group in effect as of the date of this Agreement.  From and after the Closing Date, the Buyer shall 

comply with such policy, or such successor policies adopted by Buyer from time to time, and Applicable 

Law with respect to the protection of such personally identifiable information.  

ARTICLE 10 

 

TERMINATION 

10.1 Termination.  This Agreement may be terminated as follows: 

(a) At any time by the mutual written agreement of the Sellers and the Buyer; 
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(b) By the Buyer, at its sole election, in the event that the Sale Motion or the Bid 

Procedures Motion has not been filed with the Bankruptcy Court within the time period required in 

Section 11.1; provided that the Buyer shall not be entitled to terminate this Agreement pursuant to this 

Section 10.1(b) if the failure to file the Sale Motion or Bid Procedures Motion within such time period 

results primarily from the Buyer itself materially breaching any representation, warranty or covenant 

contained in this Agreement;  

(c) Automatically, upon the consummation of any Acquisition Transaction between 

the Sellers and a party other than the Buyer;  

(d) By the Buyer, at its sole election, in the event that the Closing shall not have 

occurred on or before August 5, 2011; provided that the Buyer shall not be entitled to terminate this 

Agreement pursuant to this Section 10.1(d) if the failure of the Closing to occur on or prior to such date 

results primarily from the Buyer itself materially breaching any representation, warranty or covenant 

contained in this Agreement; 

(e) By the Sellers, at their sole election, in the event that the Closing shall not have 

occurred on or before August 5, 2011; provided that the Sellers shall not be entitled to terminate this 

Agreement pursuant to this Section 10.1(e) if the failure of the Closing to occur on or prior to such date 

results primarily from the Sellers themselves materially breaching any representation, warranty or 

covenant contained in this Agreement; 

(f) By the Buyer, at its sole election, in the event of a material breach of this 

Agreement by the Sellers that has not been cured, or if any representation or warranty of the Seller shall 

have become untrue in any material respect, in either case such that such breach or untruth is incapable of 

being cured, by August 5, 2011; 

(g) By the Sellers, at their sole election, in the event of a material breach of this 

Agreement by the Buyer that has not been cured, or if any representation or warranty of the Buyer shall 

have become untrue in any material respect, in either case such that such breach or untruth is incapable of 

being cured, by August 5, 2011;   

(h) By the Buyer, at its sole election, upon the granting of any motion for relief from 

the automatic stay which would have a Material Adverse Effect, the conversion of any of the Cases to a 

case under Chapter 7 of the Bankruptcy Code, the dismissal of any of the Cases, the filing of any plan of 

reorganization by any party in interest that does not incorporate this Agreement, the filing of any motion 

by a party in interest in the Cases to liquidate the Assets or any similar commencement of liquidation 

proceedings relating to Sellers, other than as contemplated herein, in each case which are not dismissed 

within thirty (30) days, or upon the commencement of any similar actions or proceedings in or by any 

foreign court with respect to any Seller, which are not dismissed within thirty (30) days; or    

(i) By the Buyer upon the entry of an order by the Bankruptcy Court for the 

appointment of a trustee or examiner with managerial powers, other than at the request of the Buyer, and 

such trustee or examiner takes any action to interfere with or impair the transaction contemplated by this 

Agreement. 

10.2 Effect of Termination.  Upon the termination of this Agreement in accordance with 

Section 10.1, the Parties shall be relieved of any further obligations or liability under this Agreement 

other than (a) confidentiality obligations contained in Section 7.4, (b) any obligations for material breach 

of this Agreement occurring prior to such termination, (c) obligations contained in Section 2.8 and (d) any 

obligations contained in Article 11.   
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ARTICLE 11 

 

CHAPTER 11 BANKRUPTCY PROCEEDING 

11.1 Bankruptcy Court Approval of the Buyer as Initial Bidder.  Within ten (10) days 

following the date of the execution of this Agreement, the Sellers shall file a motion with the Bankruptcy 

Court pursuant to Section 363 and Section 365 of the Bankruptcy Code (the “Sale Motion”) seeking (a) 

approval of the provisions of this Agreement and the Agency Agreement and the transactions 

contemplated hereby and thereby under Section 363 of the Bankruptcy Code, (b) assumption and 

assignment of the Assumed Real Property Leases and Assumed Contracts from the Sellers to the Buyers 

under Section 365 of the Bankruptcy Code, and (c) entry of the Sale Order.  The Sale Motion shall seek 

the designation of the Buyer as the “Initial Bidder” for the Assets under the terms of this Agreement and 

shall seek Bankruptcy Court approval of the provisions set forth in this Agreement, including the payment 

of the Break Up Fee described in Section 11.4.  Simultaneously with the filing of the Sale Motion, the 

Sellers shall file a motion with the Bankruptcy Court (the “Bid Procedures Motion”) seeking entry of the 

Bid Procedures Order.  The Bid Procedures Order shall not be modified without the consent of the Buyer. 

11.2 Motions and Notices Regarding Sale of Assets and Assumption and Assignment of 

Assumed Real Estate Leases and Assumed Contracts.   

(a) Sellers shall seek prompt entry of the Sale Order pursuant to the Sale Motion 

after sufficient notice has been given, which Sale Order shall include, among other things, findings of fact 

and conclusions of law that the Buyer is not a successor in interest to the Sellers or any Affiliate of Sellers 

and that the Buyer is a good faith purchaser pursuant to Bankruptcy Code Section 363(m). 

(b) The Sellers covenant that, to the extent that they have not done so prior to the 

date of this Agreement, they shall promptly serve the third parties who are parties to Assumed Real Estate 

Leases and Assumed Contracts (such third parties being “Cure Obligees”) with written notice of proposed 

cures on the Assumed Real Estate Leases and Assumed Contracts (such notice being the “Proposed Cure 

Notice”), which Proposed Cure Notice shall be provided to the Buyer within the time periods provided by 

the Bid Procedures Order.  The Proposed Cure Notice shall, as set forth in the Bid Procedures Order, 

establish a deadline reasonably in advance of the Closing Date by which Cure Obligees must object to 

respective proposed cures or be deemed to have waived any such objection. 

11.3 Requests for Information.  From the date of the approval of the Bid Procedures Order (a) 

if the Sellers supply any information regarding the Business to a potential bidder not heretofore given to 

the Buyer, the Sellers shall further provide the Buyer with a copy of such information within 24 hours of 

providing that information to any other potential bidder; and (b) with respect to any bid, term sheet, or 

written expression of interest by any other party for any asset or assets of any Seller, or any other 

reorganization proposal, submitted prior to the bid deadline established in the Bid Procedures Order, the 

Sellers shall provide the Buyer with prompt notice of such proposal and a copy of such proposal within 

48 hours of either Sellers’ receipt thereof.   

11.4 Break Up Fee.  If this Agreement is terminated for any reason except pursuant to Section 

10.1(a) or (g), then in consideration of the real and substantial benefits conferred by the Buyer upon the 

Sellers’ bankruptcy estates by providing a minimum floor bid upon which the Sellers, their creditors and 

the other bidders were able to rely and in consideration of the time, expense and risks associated with 

serving as the “Initial Bidder,” including legal fees and expenses, overhead costs, due diligence expenses 

and other similar expenses related to the negotiation and preparation of this Agreement and of all related 

transactional documentation, due diligence and representation, the Sellers shall pay to the Buyer at the 

time of the closing of the sale of the Assets to the successful bidder for the Assets, provided that the 
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Buyer is not then in material default of its obligations under this Agreement, an amount equal to 

$6,450,000, subject to the approval of the Bankruptcy Court (the “Break Up Fee”).  The Sellers and 

Buyer agree and stipulate that the Buyers have provided a mutual benefit to the Sellers’ estates by 

increasing the likelihood that the best possible price for the Assets shall be received and that the Break Up 

Fee is reasonable and appropriate in light of the size and nature of the proposed sale transactions and 

comparable transactions, the commitments that have been made and the efforts that have and shall be 

expended by the Buyer and were necessary to induce the Buyer to pursue the transactions contemplated 

hereby under the terms of this Agreement.  The Break Up Fee also shall serve as liquidated damages with 

respect to any claims the Buyer may have against the Sellers in connection with the Sellers’ failure to 

close the sale of the Assets to the Buyer as contemplated by this Agreement and Buyers shall provide a 

release to the Sellers of any and all such claims upon payment of the Break Up Fee.   

11.5 Defense of Orders.  The Sellers, at their sole cost and expense, shall diligently defend the 

Bid Procedures Order and the Sale Order in the event that any motion for reconsideration or appeal of 

such Orders is filed. 

ARTICLE 12 

 

GENERAL PROVISIONS 

12.1 Notice.  All notices hereunder shall be in writing, dated and signed by the Party giving 

the same.  Each notice shall be either (a) delivered in person to the address of the Party for whom it is 

intended at the address of such Party as shown below, (b) delivered to the United States Postal Service in 

a secure and sealed envelope or other suitable wrapper addressed to the Party for whom it is intended at 

the address of such Party as provided below, with sufficient postage affixed, certified or registered mail, 

return receipt requested, (c) sent by facsimile with a confirmation sheet, or (d) delivered to a nationally 

recognized overnight courier service that traces any such notice.  The effective date of such notice shall 

be the date of delivery in the event of delivery in accordance with (a) or (c) and five (5) days after deposit 

in the U.S. Mail in the event of delivery in accordance with (b).  The address at which any Party hereto is 

to receive notice may be changed from time to time by such Party by giving notice of the new address to 

all other parties hereto.  The addresses of the Parties, until changed in accordance with the foregoing, are: 

The Sellers:  Borders Group, Inc.  

   100 Phoenix Drive 

   Ann Arbor, Michigan 48108 

   Attn:  Matthew A. Chosid, Esq. 

   Facsimile:  (734) 477-1370 

And copies (which  

shall not constitute  

notice) to:  Kasowitz, Benson, Torres & Friedman LLP 

   1633 Broadway 

   New York, New York 10019 

   Attn:  Andrew K. Glenn, Esq. 

   Facsimile:  (212) 506-1800 

   Baker & McKenzie LLP 

   One Prudential Plaza 

   130 East Randolph Drive 

   Chicago, Illinois 60601 

   Attn: Craig A. Roeder, Esq. 
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   Facsimile:  (312) 698-2365 

 

The Buyer:  BB Brands, LLC 

   c/o Najafi Companies, LLC 

   2525 East Camelback Road, Suite 850 

   Phoenix, Arizona 85016 

   Attn:  Jahm Najafi 

   Facsimile:  (602) 476-0625 

 

And copies (which  

shall not constitute 

notice) to:  Ballard Spahr LLP 

   1 East Washington Street, Suite 2300 

   Phoenix, Arizona 85004 

   Attn:  Karen C. McConnell, Esq. 

   Facsimile:  (602) 798-5595 

   Debevoise & Plimpton LLP 

   919 Third Avenue 

   New York, New York 10022 

   Attn:  Richard F. Hahn, Esq. 

   Facsimile:  (212) 521-7236 

 

12.2 Amendment.  This Agreement may not be amended nor any rights hereunder waived 

except by an instrument in writing signed by the Parties. 

12.3 Payment of Costs.  Except as otherwise set forth herein, the Parties shall each pay their 

own costs incurred in negotiating this Agreement and in consummating the transactions contemplated 

hereby, including any fees or commission payable to any party representing them in connection with 

arranging or negotiating this Agreement and transactions contemplated hereby. 

12.4 Headings.  The headings of the sections of this Agreement are for convenience or 

reference only and shall not affect any of the provisions of this Agreement. 

12.5 References.  References made in this Agreement, including use of a pronoun, shall be 

deemed to include, where applicable, masculine, feminine, singular or plural, individuals, partnerships or 

corporations.   

12.6 Applicable Law.  This Agreement and the transactions contemplated hereby shall be 

construed in accordance with and governed by the laws of the State of New York.  Each of the Parties 

agrees that any proceeding brought to enforce the rights and obligations of any Party under this 

Agreement (including the schedules attached hereto) or any Ancillary Agreement shall be commenced 

and maintained exclusively in the Bankruptcy Court and that the Bankruptcy Court shall have exclusive 

jurisdiction over any such proceeding. 

12.7 Entire Agreement.  This Agreement, the Schedules attached hereto, and the Ancillary 

Agreements (in each case incorporated herein by this reference) contain the entire agreement and 

understanding of the Parties hereto with respect to the transactions contemplated hereby, and supersede 

any and all prior agreement, arrangements, and understandings, whether oral or written, between the 

Parties. 
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12.8 Authorization of Parent as Representative of the Sellers. 

(a) By entering into and executing this Agreement, the Sellers irrevocably appoint 

Parent as their agent, effective as of the date hereof, and authorize and empower Parent to fulfill the role 

of the Sellers’ representative hereunder, and each Seller appoints Parent as such Person’s true and lawful 

attorney in fact and agent, for all purposes necessary or desirable in order for Parent to take all actions 

contemplated by this Agreement, with the ability to execute and deliver all instruments, certificates and 

other documents of every kind incident to the foregoing to all intents and purposes and with the same 

effect as such Seller could do personally, including to give and receive notices and communications; to 

object to such deliveries, to agree to, negotiate, enter into settlements and compromises of, and comply 

with orders of courts with respect to such claims; and to take all actions necessary or appropriate in the 

judgment of Parent for the accomplishment of the foregoing.  The power of attorney granted in this 

Section 12.8 is coupled with an interest and is irrevocable. 

(b) The Buyer shall be entitled to rely exclusively upon any communication given or 

other action taken by Parent pursuant to this Agreement, and shall not be liable for any action taken or not 

taken in good faith reliance on a communication or other instruction from Parent. 

12.9 Binding Effect.  This Agreement shall be binding upon and shall inure to the benefit of 

the Parties and, except as otherwise prohibited, their respective successors and assigns.  Nothing 

contained in this Agreement, or implied herefrom, is intended to confer upon any Person other than the 

Parties any benefits, rights, or remedies. 

12.10 Assignment.  No Party may assign all or any portion of its respective rights or delegate 

any portion of its duties hereunder without (a) the approval of the Bankruptcy Court and (b) the written 

consent of the other Parties; provided that (i) the Buyer may collaterally assign this Agreement to its 

lenders without the consent of the Sellers, (ii) the Buyer may assign its right to take title to the Kobo 

Interest to an Affiliate, and (iii) the Buyer may assign this Agreement in whole or in part to any direct or 

indirect subsidiary of the Buyer so long as the Buyer retains its obligations under this Agreement, subject 

to the terms and conditions hereof, to effect the consummation of the transactions contemplated hereby.  

All of the terms, provisions and conditions of this Agreement shall be binding upon and shall inure to the 

benefit of the Parties hereto and their respective successors, assigns and legal representatives. 

12.11 Severability.  If a court of competent jurisdiction determines that any provision of this 

Agreement is void, illegal or unenforceable, the other provisions of this Agreement shall remain in full 

force and effect and the provisions that are determined to be void, illegal or unenforceable shall be limited 

so that they shall remain in effect to the extent permissible by Applicable Law. 

12.12 Publicity.  Prior to the Closing, no Party shall issue any press release or similar public 

announcement concerning the transactions contemplated hereby or the contents of this Agreement 

without the prior written consent of the other Parties, which consent shall not be unreasonably withheld or 

delayed.  Notwithstanding the foregoing, nothing in this Section 12.12 shall preclude any Party (or Person 

controlling such Party) from making disclosures required by Applicable Law or Governmental Authority 

(or of any applicable stock or securities exchange or otherwise), or appropriate filings with the 

Bankruptcy Court in connection with the Cases or necessary and proper in conjunction with the filing of 

any Tax return or other document required to be filed with any Governmental Authority; provided that the 

Party required to make the release or statement shall allow the other Party reasonable time to comment on 

such release or statement in advance of such issuance. 

12.13 Construction.  The Parties have participated jointly in the negotiation and drafting of this 

Agreement.  In the event an ambiguity or question of intent or interpretation arises, this Agreement shall 
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be construed as if drafted jointly by the Parties and no presumption or burden of proof shall arise favoring 

or disfavoring any Party by virtue of the authorship of any of the provisions of this Agreement.  Any 

reference to any federal, state, local or foreign statute shall be deemed to refer to such statute as amended 

and to all rules and regulations promulgated thereunder, unless the context requires otherwise.  The word 

“include” or “including” means include or including, without limitation.  All references in this Agreement 

to Sections and Schedules shall be deemed references to Sections of, and Schedules to, this Agreement 

unless the context shall otherwise require.   

12.14 Specific Performance.  Each Party acknowledges that irreparable damage would occur in 

the event that any of the provisions of this Agreement were not performed by such Party in accordance 

with their specific terms or were otherwise breached by such Party.  Each Party accordingly agrees that, 

prior to the termination of this Agreement pursuant to Article 10, in addition to any other remedy to 

which the other Parties are entitled at law or in equity, the other Parties are entitled to injunctive relief to 

prevent breaches of this Agreement by such Party and otherwise to enforce specifically the provisions of 

this Agreement against such Party.  Each Party expressly waives any requirement that any other Party 

obtain any bond or provide any indemnity in connection with any action seeking injunctive relief or 

specific enforcement of the provisions of this Agreement.  If the Sellers assert a claim for actual damages 

against the Buyer based on an alleged breach, the Sellers must bring an action against the Buyer in 

Bankruptcy Court seeking recovery of actual damages, and the Deposit will be held by the Escrow Agent 

pending a final resolution of such claims.  Actual damages shall include the reasonable legal fees and 

expenses incurred by the Sellers in connection with the action in Bankruptcy Court described in the 

preceding sentence.  To the extent required to compensate the Sellers for any actual damages awarded by 

final order of the Bankruptcy Court, the Deposit will be used for such purpose.  To the extent not required 

for the payment of such award, the Deposit or any balance thereof will be returned to the Buyer. 

ARTICLE 13 

 

DEFINITIONS 

“Accounts Receivable” shall mean all accounts and notes receivable of the Seller Group. 

“Acquisition Transaction” shall mean any sale, transfer or other disposition (not involving the 

Buyer or its Affiliates), in one transaction or a series of transactions, of all or any substantial portion of 

the Assets or the Business, whether proposed to be effected pursuant to a merger, consolidation, tender 

offer, exchange offer, share exchange, amalgamation, stock acquisition, asset acquisition, business 

combination, restructuring, recapitalization, liquidation, dissolution, joint venture or similar transaction, 

whether or not proposed or advanced by the Sellers. 

“Adjustment Calculation” shall have the meaning set forth in Section 2.2(c). 

 “Adjustment Notice” shall have the meaning set forth in Section 2.2(c). 

“Affiliate” shall mean, with respect to any Person, any direct or indirect subsidiary or such 

Person, and any other Person that directly, or through one or more intermediaries, controls or is controlled 

by or is under common control with such first Person. 

“Agency Agreements” shall have the meaning set forth in the Recitals. 

“Agent” shall have the meaning set forth in the Recitals. 

“Agreement” shall have the meaning set forth in the Preamble. 
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“Ancillary Agreements” shall mean any ancillary agreements hereto to which each Party is or 

may be a party, including the Agency Agreement actually executed by the Buyer and the Transition 

Agreement. 

“Antitrust Division” shall have the meaning set forth in Section 6.7(b). 

“Applicable Law” shall mean, with respect to any Person, any federal, state or local law 

(including common law), statute, code, ordinance, rule, regulation, or other requirement enacted, 

promulgated, issued or entered by a Governmental Authority, that is applicable to such Person or its 

business, properties or assets. 

“Assets” shall have the meaning set forth in Section 1.2. 

“Assignment and Assumption Agreement” shall have the meaning set forth in Section 3.2(b). 

“Assumed Contracts”  shall have the meaning set forth in Section 1.2(b). 

“Assumed Letters of Credit” shall have the meaning set forth in Section 2.3(a). 

“Assumed Liabilities” shall have the meaning set forth in Section 2.3(a). 

“Assumed Real Property Leases” shall have the meaning set forth in Section 1.2(a). 

“Avoidance Actions” shall mean any and all actions which a trustee, debtor-in-possession or 

other appropriate party in interest may assert on behalf of the Sellers or their estate under applicable state 

statute or Chapter 5 of the Bankruptcy Code, including actions under one or more provisions of Sections 

542, 543, 544, 545, 546, 547, 548, 549, 550, 551 and 553. 

“Backstop Agency Agreement” shall have the meaning set forth in the Recitals.  

 “Bankruptcy Code” shall have the meaning set forth in the Recitals. 

“Bankruptcy Court” shall have the meaning set forth in the Recitals. 

“Bid Procedures Motion” shall have the meaning set forth in Section 11.1. 

“Bid Procedures Order” shall mean an Order of the Bankruptcy Court that (a) is in substantially 

the form set forth as Exhibit A to this Agreement or otherwise in a form reasonably satisfactory to the 

Sellers and acceptable to the Buyer in its sole discretion, and (b) approves procedures for the solicitation 

and consideration of competitive bids for the Assets under the terms and conditions of this Agreement and 

authorizing the protections set forth in Article 11 for the Buyer.  

“Borders Subsidiaries” shall have the meaning set forth in Section 4.5(c).  

“Break Up Fee” shall have the meaning set forth in Section 11.4. 

“Business” shall mean the business conducted by the Seller Group utilizing the Assets and the 

Assumed Liabilities. 

“Business Day” shall mean any day other than Saturday, Sunday or any day on which banking 

institutions in the United States are closed either under Applicable Law or action of any Governmental 

Authority. 
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“Buyer” shall have the meaning set forth in the Preamble. 

“Cases” shall have the meaning set forth in the Recitals. 

“Cash” shall mean all cash and cash equivalents (including marketable securities and short-term 

investments) calculated in accordance with GAAP applied on a basis consistent with the financial 

statements of the Seller Group. 

“Closing” shall have the meaning set forth in Section 3.1. 

“Closing Date” shall have the meaning set forth in Section 3.1. 

“Commitment Letters” shall have the meaning set forth in Section 5.6. 

“Commonly Controlled Entity” shall have the meaning set forth in Section 4.14(b). 

“Company” shall have the meaning set forth in the Preamble. 

“Confidentiality Agreement” shall have the meaning set forth in Section 6.1. 

“Confidential Information” shall have the meaning set forth for “Evaluation Material” as such 

term is defined in the Confidentiality Agreement. 

“Consents” shall have the meaning set forth in Section 4.11. 

“Contract” shall mean any agreement, arrangement, contract, lease, purchase order, sale order or 

commitment, or any series of related agreements, arrangements, contracts, leases, purchase orders, sale 

orders, or commitments. 

“Cure Costs” shall mean, in the aggregate, any and all costs and expenses for any available cures 

(pursuant to Section 365 of the Bankruptcy Code and described in any Order of the Bankruptcy Court 

relating to such cure liability) of any Assumed Real Property Leases or Assumed Contacts. 

“Cure Obligees” shall have the meaning set forth in Section 11.2(b). 

“Deposit” shall have the meaning set forth in Section 2.8. 

“Designation Deadline” shall mean (a) with respect to each Real Property Lease subject to an 

assumption/rejection deadline prior to September 30, 2011, 5:00 p.m., New York City time, on July 22, 

2011, (b) with respect to each Real Property Lease relating to a Distribution Center, 5:00 p.m., New York 

City time, on October 31, 2011, (c) with respect to each other Real Property Lease, 5:00 p.m., New York 

City time, on the date that is five (5) Business Days prior to the applicable assumption/rejection deadline 

with respect to such Real Property Lease set forth on Schedule 1.2(a) and (d) with respect to each 

Contract, 5:00 p.m., New York City time, on October 31, 2011, in each case or such later date as the 

Seller and the Buyer may agree and as the Bankruptcy Court may authorize pursuant to the terms of the 

Sale Order or otherwise.  

“Disposition Rights” shall mean the right to direct the disposition of the Inventory and other 

property to be disposed of pursuant to the Agency Agreement and to receive and retain the proceeds 

thereof on the terms provided therein. 

“Dispute Notice” shall have the meaning set forth in Section 2.2(d). 
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“Distribution Centers” shall mean the distribution centers operated by the Seller Group located at 

Mira Loma, California, Carlisle, Pennsylvania and Lavergne, Tennessee.  

“Employee Plans” shall mean each plan, program, agreement or other arrangement, whether or 

not set forth in a collective bargaining agreement, providing for employment, compensation, pension, 

profit-sharing, retirement savings, vacation, sick leave, health, life insurance, scholarship, tuition 

reimbursement, welfare benefits, deferred compensation, severance, termination pay, performance 

awards, bonus, commission, incentive compensation, equity or equity-related awards, change in control, 

retention, or employee benefits, including each “employee benefit plan” within the meaning of Section 

3(3) of ERISA.  

“Equipment” shall mean (a) the furniture, machinery, equipment, tables, chairs, cash registers, 

computer equipment and license of related software, display cases, shelves, lights, uniforms, signs, 

cabinets, racks, ornaments and (b) any of the foregoing which are leased by the Sellers pursuant to the 

Equipment Leases. 

“Equipment Leases” shall mean all agreements or documents under which the Seller Group 

claims or holds a leasehold or other interest or right to the use Equipment. 

“Estimated Closing Net Working Capital” shall have the meaning set forth in Section 2.2(a). 

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended. 

“Escrow Agent” shall have the meaning set forth in Section 2.8. 

“Escrow Agreement” shall have the meaning set forth in Section 2.8. 

“Escrow Amount” shall have the meaning set forth in Section 2.1. 

“Excluded Assets” shall have the meaning set forth in Section 1.3. 

“Excluded Contracts” shall have the meaning set forth in Section 1.3(g). 

“Excluded Deposits” shall have the meaning set forth in Section 1.2(g). 

“Excluded Liabilities” shall have the meaning set forth in Section 2.3(b). 

“Excluded Licenses” shall have the meaning set forth in Section 1.2(d). 

“Excluded Leased Property” shall mean the Headquarters Building or any Store or Distribution 

Center that is not a premises subject to an Assumed Real Property Lease.   To the extent any such 

premises becomes subject to an Assumed Real Property Lease after the Closing Date in accordance with 

Section 1.4, such premises shall cease to be an Excluded Leased Property as of the date of the assignment 

of such Assumed Real Property Lease to the Buyer pursuant to Section 1.4.    

“Excluded Real Property Leases” shall have the meaning set forth in Section 1.3(f). 

“Final Closing Net Working Capital” shall have the meaning set forth in Section 2.2(c). 

 “FTC” shall have the meaning set forth in Section 6.7(b). 

“GAAP” shall mean United States generally accepted accounting principles. 



 
 35 

“GOB Sales” shall mean those “store closing” or other similarly themed sales conducted by the 

Agent pursuant to the Agency Agreements and the Sale Order. 

“Going Concern Agency Agreement” shall have the meaning set forth in the Recitals.  

“Governmental Approvals” shall mean those approvals, authorizations, confirmations, consents, 

exemptions and orders from Governmental Authorities and the making of all necessary registrations and 

filings (including filings with Governmental Authorities) and the taking of all reasonable steps as may be 

necessary (a) to consummate the transactions contemplated hereby under Applicable Law or (b) for the 

Buyer to operate the Business after Closing, including approvals under the HSR Act. 

“Governmental Authority” shall mean any national, federal, state, provincial, local or foreign 

government, or any subdivision, agency, instrumentality, authority, department, commission, board or 

bureau thereof, or any federal, state, provincial, local or foreign court, tribunal, or arbitrator, including the 

Bankruptcy Court. 

“Governmental Entity” shall mean any court, administrative agency or commission or other 

governmental authority or instrumentality, domestic or foreign. 

“Headquarters Building” means the corporate headquarters building of the Sellers located in Ann 

Arbor, Michigan.  

“HSR Act” shall mean the Hart Scott Rodino Antitrust Improvements Act of 1976, as amended. 

“Independent Accounting Firm” shall have the meaning set forth in Section 2.2(f). 

“Initial Purchase Price” shall have the meaning set forth in Section 2.1.  

“Intellectual Property” shall mean all patents, trademarks, trade names, service marks, trade 

dress, copyrights, applications for registration of any of the foregoing, and brand names, inventions, 

processes, know how, trade secrets, all databases, data collections, source code, all domain names and 

websites and related URLs, any moral and economic rights of authors and inventors, however 

denominated, throughout the world, and any similar or equivalent rights to any of the foregoing anywhere 

in the world.  Without limiting the generality of the foregoing, the Intellectual Property includes the name 

“Borders” and all rights to the website borders.com. 

“Inventory” shall mean all inventories of the Seller Group, including all Merchandise, as of the 

Closing Date. 

“IP Assignments” shall have the meaning set forth in Section 3.2(d). 

“Kobo” shall have the meaning set forth in Section 1.2(i). 

“Kobo Interest” shall have the meaning set forth in Section 1.2(i). 

“Knowledge of the Sellers” (or “the Sellers’ Knowledge”) shall mean the actual knowledge of the 

officers of the Sellers listed on Schedule 13.1, after reasonable inquiry. 

“Leased Real Property” shall mean each parcel of real estate leased by the Seller Group or in 

which the Seller Group has a leasehold, subleaseholder or other interest, including (a) those on which a 

store of the Sellers is located and (b) those used in connection with the Business. 



 
 36 

“Licenses” shall mean all business licenses, occupancy permits and other permits, authorizations 

on approvals held by the Seller Group. 

“Liens” shall mean any liens (including any inchoate liens and any liens for Taxes, materialmen, 

laborer, or mechanics’ liens, judgment liens, liens imposed by operation of law, contractual liens, and 

liens arising out of or resulting from any employment agreements, employee benefits plans or laws, or 

collective bargaining agreements), encumbrances, burdens, claims, demands, judgments, orders, writs, 

injunctions, decrees, and arbitral awards, attachments, charges, security interests, mortgages, deeds of 

trust, pledges, hypothecations, adverse claims of title, preferential rights of purchase and/or first refusal 

rights, options, contracts for sale, transfer, or other disposition, and any claims or rights of any kind, 

description or nature whatsoever of or in favor of any creditors, Governmental Entities, or other Persons, 

whether or not any of the above arose, accrued, or relate to any time periods before or after the filing of 

the Cases, and whether or not a Chapter 11 or Chapter 7 trustee is hereafter appointed in the Cases for any 

reason.   

“Material Adverse Effect” shall mean with respect to the Seller Group, the Assets or the 

Business, as the context requires, any event or occurrence which shall materially affect the business, 

operations, properties, Assumed Liabilities, as the case may be, taken in each case as a whole; provided 

that any (a) change in general economic or industry-wide conditions that does not effect the Business 

disproportionately, (b) change in law or accounting standards or interpretations thereof that is of general 

application, or (c) adverse effect that is solely the result of the execution or announcement of this 

Agreement or the transactions contemplated hereby or the consummation thereof, shall not be taken into 

account for purposes of determining a Material Adverse Effect hereunder.   

“Material Contracts” shall mean (a) any Contract requiring payments by the Seller Group, or 

resulting in receipts or disbursements by the Seller Group of amounts, in excess of $100,000 during any 

twelve (12) month period, (b) any Contract that is material to the operation of the Business, (c) all 

agreements evidencing any warranty obligation of the Seller Group with respect to goods sold or leased 

by it, (d) all agreements imposing on the Seller Group any non-competition or similar obligation, (e) any 

employment contract or agreement with any current employee of the Seller Group, that is currently in 

effect, in whole or in part, under which the employment of such employee (i) is not “at will” or requires 

any payment by the Seller Group to such employee on termination of employment or a change of control 

of the Seller Group, or (ii) cannot be cancelled by the Seller Group without penalty, (f) each contract or 

agreement with any retired employee, or consulting contract or agreement which in such case cannot be 

cancelled by the Seller Group without penalty or liability and upon not more than sixty (60) days notice, 

(g) any joint venture Contract or other Contract that has involved or is expected to involve a sharing of 

profits with other Persons, (h) any agreement of indemnification, (i) any Contract relating to the 

disposition or acquisition of assets by the Seller Group having a value in excess of $25,000 (other than 

Contracts for the sale of Inventory in the ordinary course of business), (j) all insurance policies, and (k) all 

software licenses or other licenses or agreements relating to the use of Intellectual Property.  

“Merchandise” shall have the meaning set forth in the Agency Agreement. 

“Multiemployer Plan” shall mean a multiemployer plan, as defined in Section 4001(a)(3) of 

ERISA.  

“Net Working Capital” shall mean the net working capital of the Business, calculated based on 

the categories of current assets and liabilities set forth on Schedule 2.2(a) using the same accounting 

methodologies and procedures used to calculate the Reference Closing Net Working Capital.  
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“Order” shall mean any writ, judgment, decree, injunction or similar order, writ, ruling, directive 

or other requirement of any Governmental Entity (in each case whether preliminary or final). 

“Outstanding Indebtedness” shall mean (a) all debts, liabilities, losses, bank indebtedness, 

mortgages and guarantees, (b) all other obligations for borrowed money, (c) all obligations evidenced by 

bonds, debentures, notes, or other similar instruments, (d) all reimbursement or other obligations in 

respect of letters of credit, bankers’ acceptances, interest rate swaps, or other financial products, (e) all 

obligations under capital leases (other than the Assumed Real Property Leases), (f) any other obligation 

guaranteeing or intended to guarantee any obligation or liability, (g) all obligations of the types described 

in the foregoing (a) through (d) that are secured by a Lien, or (h) interest, fees, fines, pre-payment 

penalties or other similar payments related to the foregoing (a) through (g). 

“Parent” shall have the meaning set forth in the Preamble. 

“Party” and “Parties” shall have the meanings set forth in the Preamble. 

“Permits” shall have the meaning set forth in Section 4.9. 

“Permitted Liens” shall mean (a) mechanics’, materialmen’s, warehousemen’s, carriers’, 

workers’, or repairmen’s liens or other similar common law or statutory encumbrances arising or incurred 

in the ordinary course and that are for amounts (i) that are not material in amount or effect and (ii) that are 

either not yet due or delinquent or are otherwise being contested in good faith by appropriate proceedings, 

(b) liens for Taxes, assessments and other governmental charges for amounts (i) that are not material in 

amount or effect and (ii) that are either not due or payable or are being contested in good faith by 

appropriate proceedings, (c) zoning restrictions, easements, licenses, reservations, provisions, covenants, 

waivers, rights-of-way, restrictions, minor irregularities of title (and with respect to Real Property Leases, 

mortgages, obligations, Liens and other encumbrances incurred, created, assumed or permitted to exist 

and arising by, through or under a landlord, ground lessor or owner of the leased property, with or without 

consent of the lessee) and other similar charges or encumbrances with respect to real property not 

interfering in any material respect with the ordinary conduct of the business of the Sellers and which do 

not secure obligations for payment of money, (d) Liens incurred in the ordinary course of business for 

amounts (i) that are not material in amount or effect and (ii) that are either not yet due or delinquent or are 

otherwise being contested in good faith by appropriate proceedings, and (e) liens or encumbrances 

imposed by any contract or any Applicable Law governing a License for amounts (i) that are not material 

in amount or effect and (ii) that are either not yet due or delinquent or are otherwise being contested in 

good faith by appropriate proceedings. 

“Person” shall mean any individual, corporation, partnership, joint venture, trust, limited liability 

company, business association, Governmental Entity or other entity. 

“Pre-Closing GOB Sale” shall mean a GOB Sale that is commenced prior to the Closing Date 

with respect to a Real Property Lease described in clause (a) of the definition of the term Designation 

Deadline.  

“Proceeds” shall mean the aggregate of (a) the total amount (in dollars) of all sales of 

Merchandise made under the Agency Agreement, exclusive of Sales Taxes and (b) all proceeds of the 

Sellers’ insurance for loss or damage to Merchandise or loss of cash arising from events occurring during 

the Sale Term.  Proceeds shall also include any and all proceeds received by Agent from the disposition, 

in a commercially reasonable manner, of unsold Merchandise at the end of the GOB Sales, whether 

through salvage, bulk sale or otherwise. 
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“Proposed Cure Notice” shall have the meaning set forth in Section 11.2(b). 

“Purchase Price” shall have the meaning set forth in Section 2.2(j). 

“Real Property Leases” shall mean all agreements or documents under which the Seller Group 

claims or holds a leasehold, subleasehold or other interest or right to the use of the Leased Real Property. 

“Reference Closing Net Working Capital” shall mean $390,200,000.  

“Sale Motion” shall have the meaning set forth in Section 11.1. 

“Sale Order” shall mean an Order of the Bankruptcy Court entered pursuant to Bankruptcy Code 

Sections 363 and 365 that (a) is in substantially the form set forth as Exhibit B to this Agreement or 

otherwise in a form reasonably satisfactory to the Sellers and satisfactory to the Buyer in its sole 

discretion, (b) approves the sale of the Assets to the Buyer pursuant to the terms of this Agreement and 

the provisions of the Bankruptcy Code (including Bankruptcy Code Section 363), and (c) approves the 

Seller Group’s assignment of the Assumed Contracts to the Buyer pursuant to Section 365 of the 

Bankruptcy Code.   

“Sales Taxes” shall have the meaning set forth in the Agency Agreement. 

“Savings Plans” shall mean the Borders Group, Inc. Savings Plan and the Borders Group, Inc. 

Savings Plan for Employees Working in Puerto Rico, as each may be amended from time to time, and any 

successor plan thereto. 

“Second Escrow Agreement” shall have the meaning set forth in Section 2.10(a).  

“Second Escrow Amount” shall have the meaning set forth in Section 2.10(a).  

“Second Escrow Claim Notice” shall have the meaning set forth in Section 2.10(a).  

“Second Escrow Dispute Notice” shall have the meaning set forth in Section 2.10(a).  

“Seller” or “Sellers” shall have the meaning set forth in the Preamble. 

“Seller Group” shall have the meaning set forth the Recitals. 

“Store Closing Locations” shall have the meaning set forth in Section 1.4(f). 

“Stores” shall mean the retail book stores that are operated at the leased premises subject to the 

Real Property Leases.    

“Tax” or “Taxes” shall mean (a) all taxes, charges, fees, levies, penalties or other assessments of 

any kind whatsoever imposed by an federal, state, local or foreign taxing authority, including, but not 

limited to, income, excise, property, sales, transfer, franchise, payroll, withholding, social security or 

other taxes, whether computed on a separate or consolidated, unitary or combined basis or in any other 

manner, including any interest, penalties or additions attributable thereto or (b) liability for the payment 

of any amounts of the type described in clause (a) above as a result of being a party to any agreement or 

any express or implied obligation to indemnify or otherwise succeed to the liability of any other Person. 

“Tax Code” shall mean the Internal Revenue Code of 1986, as it has been and may be amended. 
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“Transferred Accounts Receivable” shall have the meaning set forth in Section 1.2(h). 

“Transferred Inventory” shall have the meaning set forth in Section 1.2(f).  

“Transferred Employees” shall have the meaning set forth in Section 7.6(a). 

“Transferred Equipment and Improvements” shall have the meaning set forth in Section 1.2(c).  

“Transferred Intellectual Property” shall mean all of the interest of the Seller Group in Intellectual 

Property. 

“Transferred Stores” shall mean Stores that are operated at leased premises subject to Assumed 

Real Property Leases.  

“Transition Agreement” shall have the meaning set forth in Section 7.5. 

“Transition Services” shall have the meaning set forth in Section 7.5. 

“Treasury Regulations” shall mean the federal income Tax regulations promulgated under the 

Tax Code, as amended, including any temporary and proposed regulations. 

“Wind Down Obligations” shall have the meaning set forth in Section 2.4(a). 
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This Asset Purchase Agreement is executed by the Parties on the date set forth above. 

SELLERS: BORDERS GROUP, INC. 

 

 

 

By:  /s/      

Name:        

Title:        

 

 BORDERS, INC. 

 

 

 

By:  /s/      

Name:        

Title:        

 

BUYER: BB BRANDS, LLC 

 

 

By:  /s/      

Name:        

Title:        

 

  

  




































































































































































