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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re

BORDERS GROUP, INC., et al.,1

Debtors.

Chapter 11

Case No. 11-10614 (MG)

(Jointly Administered)

NOTICE OF HEARING ON DEBTORS’ MOTION FOR APPROVAL OF
BIDDING AND AUCTION PROCEDURES FOR SALE OF UNEXPIRED

NONRESIDENTIAL REAL PROPERTY LEASES

PLEASE TAKE NOTICE that in connection with the above-captioned debtors and debtors

in possession’s (collectively, the “Debtors”) Motion For Order Pursuant To Sections 105, 363 And

365 Of The Bankruptcy Code And Rules 2002, 6004, 6006 And 9014 Of The Federal Rules Of

Bankruptcy Procedure (I) Approving The Bidding And Auction Procedures For Sale Of Unexpired

Nonresidential Real Property Leases, (II) Setting Lease Sale Hearing Dates And (III) Authorizing

And Approving (A) Sale Of Certain Unexpired Nonresidential Real Property Leases Free And Clear

Of All Interests, And (B) Assumption And Assignment Of Certain Unexpired Nonresidential Real

Property Leases (the “Lease Sales Motion”), a hearing (the “Bidding Procedures Hearing”) to

1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
Borders Group, Inc. (4588); Borders International Services, Inc. (5075); Borders, Inc. (4285); Borders Direct, LLC
(0084); Borders Properties, Inc. (7978); Borders Online, Inc. (8425); Borders Online, LLC (8996); and BGP (UK)
Limited.
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approve (i) bidding and auction procedures (the “Bidding Procedures”) for the sale of the Debtors’

unexpired nonresidential real estate leases (the “Leases”) identified on the schedule attached to the

Lease Sales Motion as Exhibit B, free and clear of all liens, claims, encumbrances, and interests and

(ii) related relief, shall be held before the Honorable Martin Glenn, United States Bankruptcy Judge,

at the United States Bankruptcy Court for the Southern District of New York, Courtroom 501, One

Bowling Green, New York, New York 10004 (the “Bankruptcy Court”) on August 10, 2011 at

10:00 a.m. (prevailing Eastern Time) (the “Bidding Procedures Hearing Date”), or as soon

thereafter as counsel may be heard.

PLEASE TAKE FURTHER NOTICE that objections, if any, to the Bidding Procedures

shall be made in writing, shall state with particularity the grounds therefore, shall conform to the

Federal Rules of Bankruptcy Procedure and the Local Bankruptcy Rules for the Southern District of

New York (the “Local Rules”), and shall be filed with the Bankruptcy Court electronically in

accordance with General Order M-399 (General Order M-399 and the User’s Manual for the

Electronic Case Filing System can be found at www.nysb.uscourts.gov, the official website for the

Bankruptcy Court) by registered users of the Bankruptcy Court’s case filing system, and by all other

parties in interest, on a 3.5-inch disk or CD-ROM, preferably in Portable Document Format (PDF),

WordPerfect or any other Windows-based word processing format (with a hard copy delivered

directly to Chambers) and served in accordance with General Order M-399 or otherwise so as to be

actually received: not later than August 3, 2011 at 4:00 p.m. (prevailing Eastern Time) by (i)

Kasowitz, Benson, Torres & Friedman LLP, attorneys for the Debtors, 1633 Broadway, New York,

New York 10019 (Attn: Andrew K. Glenn, Esq., and Jeffrey R. Gleit, Esq.); (ii) the Office of the

United States Trustee for the Southern District of New York, 33 Whitehall Street, New York, New

York 10004 (Attn: Paul K. Schwartzberg, Esq.); (iii) Lowenstein Sandler PC, counsel for the

official committee of unsecured creditors, 65 Livingston Avenue, Roseland, New Jersey 07068
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(Attn: Bruce D. Buechler, Esq. and Paul Kizel, Esq.), and 1251 Avenue of the Americas, New York,

New York 10020 (Attn: Bruce S. Nathan, Esq.); (iv) Kelley Drye & Warren LLP, attorneys for

certain landlords, 101 Park Avenue, New York, New York 10178 (Attn: James S. Carr, Esq., Robert

L. LeHane, Esq., and Benjamin D. Feder, Esq.); and (v) Weil, Gotshal & Manges LLP, 767 5th

Avenue, New York, NY 10153 (Attn: Joseph Smolinsky, Esq.).

PLEASE TAKE FURTHER NOTICE that copies of the Lease Sales Motion, the Bidding

Procedures, the proposed order approving such procedures, and the proposed order approving the

Sales, are available at www.bordersreorganization.com. If you do not have computer access, you

may obtain copies of these documents by contacting the Debtors’ undersigned counsel.

Dated: July 27, 2011
New York, New York

KASOWITZ, BENSON, TORRES
& FRIEDMAN LLP

By: /s/ Andrew K. Glenn
David M. Friedman (DFriedman@kasowitz.com)
Andrew K. Glenn (AGlenn@kasowitz.com)
Jeffrey R. Gleit (JGleit@kasowitz.com)
1633 Broadway
New York, New York 10019
Telephone: (212) 506-1700
Facsimile: (212) 506-1800

Attorneys for Debtors and Debtors in Possession



Bidding Procedures Hearing Date: August 10, 2011 at 10:00 a.m. (ET)
Bidding Procedures Objection Deadline: August 3, 2011 at 4:00 p.m. (ET)
Cure Objection Deadline (Requested): August 24, 2011 at 4:00 p.m. (ET)

First Round Lease Sale Hearing Date: September 8, 2011 at 11:00 a.m. (ET)
First Round Lease Sale Objection Deadline(Requested): September 2, 2011 at 4:00 p.m. (ET)

Second Round Lease Sale Hearing Date: September 20, 2011 at 10:00 a.m. (ET)
Second Round Lease Sale Objection Deadline (Requested): September 15, 2011 at 4:00 p.m. (ET)

David M. Friedman (DFriedman@kasowitz.com)
Andrew K. Glenn (AGlenn@kasowitz.com)
Jeffrey R. Gleit (JGleit@kasowitz.com)
KASOWITZ, BENSON, TORRES & FRIEDMAN LLP
1633 Broadway
New York, New York 10019
Telephone: (212) 506-1700
Facsimile: (212) 506-1800

Attorneys for Debtors
and Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re

BORDERS GROUP, INC., et al.,1

Debtors.

Chapter 11

Case No. 11-10614 (MG)

(Jointly Administered)

DEBTORS’ MOTION FOR ORDER PURSUANT TO SECTIONS 105, 363
AND 365 OF THE BANKRUPTCY CODE AND RULES 2002, 6004, 6006

AND 9014 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE
(I) APPROVING THE BIDDING AND AUCTION PROCEDURES FOR SALE OF
UNEXPIRED NONRESIDENTIAL REAL PROPERTY LEASES, (II) SETTING

LEASE SALE HEARING DATES AND (III) AUTHORIZING AND APPROVING
(A) SALE OF CERTAIN UNEXPIRED NONRESIDENTIAL REAL PROPERTY

LEASES FREE AND CLEAR OF ALL INTERESTS, AND (B)
ASSUMPTION AND ASSIGNMENT OF CERTAIN UNEXPIRED

NONRESIDENTIAL REAL PROPERTY LEASES

1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Borders Group, Inc. (4588); Borders International Services, Inc. (5075); Borders, Inc. (4285);
Borders Direct, LLC (0084); Borders Properties, Inc. (7978); Borders Online, Inc. (8425); Borders Online,
LLC (8996); and BGP (UK) Limited.
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TO: THE HONORABLE MARTIN GLENN,
UNITED STATES BANKRUPTCY JUDGE:

Borders Group, Inc. (“BGI”) and its affiliated debtors, as debtors and debtors in

possession (collectively, the “Debtors”), submit this Motion (the “Motion”) for Order

Pursuant to Sections 105, 363 and 365 of the Bankruptcy Code and Rules 2002, 6004,

6006 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”)

(I) Approving the Bidding and Auction Procedures for Sale of Unexpired Nonresidential

Real Property Leases, (II) Setting Lease Sale Hearing Dates and (III) Authorizing and

Approving (A) Sale of Certain Unexpired Nonresidential Real Property Leases Free and

Clear of All Interests, and (B) Assumption and Assignment of Certain Unexpired

Nonresidential Real Property Leases. In support of the Motion, the Debtors submit the

declaration of Holly Felder Etlin in support of the Motion (the “Etlin Declaration”),

attached hereto as Exhibit A and respectfully represent as follows:

JURISDICTION

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C.

§§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. The predicates for the

relief sought herein are sections 105, 363 and 365 of the Bankruptcy Code and

Bankruptcy Rules 2002, 6004, 6006 and 9014.

BACKGROUND

2. On February 16, 2011 (the “Commencement Date”), each of the Debtors

commenced a voluntary case under chapter 11 of title 11 of the United States Code (the

“Bankruptcy Code”) in the United States Bankruptcy Court for the Southern District of

New York (the “Court”). The Debtors are authorized to operate their business and
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manage their properties as debtors in possession pursuant to sections 1107(a) and 1108 of

the Bankruptcy Code. The Debtors’ cases are being jointly administered pursuant to Rule

Bankruptcy Rule 1015(b).

3. On February 24, 2011, the Office of the United States Trustee appointed

the official committee of unsecured creditors (the “Committee”).2

THE LIQUIDATION

A. Store Closing Sales

4. Before the commencement of these cases, the Debtors, in consultation

with their advisors, identified and implemented critical cost-cutting initiatives to stabilize

the Debtors’ operations and ensure the Debtors’ continued viability. Chief among these

initiatives was the closure of certain unprofitable stores. Therefore, on the

Commencement Date, the Debtors filed an emergency motion3 with the Court seeking

authority to, among other things, enter into an agreement with a liquidating agent (the

“Phase I Liquidating Agent”) to conduct store closing sales (“SCSs”) at no fewer than

200 of the Debtors’ stores, and up to an additional 75 of the Debtors’ stores if the

landlords did not agree to substantial rent concessions (the “Phase I SCSs”).

5. Pursuant to the Court’s Order Approving the Agency Agreement, Store

Closing Sales and Related Relief (the “Phase I SCSs Order”), dated February 18, 2011,4

the Court approved the appointment of the Phase I Liquidating Agent and the

commencement of the SCSs. On March 19, 2011, the Debtors designated 26 additional

2 [Docket No. 156].

3 [Docket No. 7].

4 [Docket No. 91].
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stores to be included in the closing stores.5 As of the date hereof, the liquidation sales at

all 226 locations have ended and the Debtors and the Phase I Liquidating Agent have

reconciled all amounts due under the two agency agreements.

B. The Full Chain Liquidation

6. On or about June 30, 2011, the Debtors filed a motion, wherein the

Debtors proposed to designate (a) that certain Asset Purchase Agreement with BB

Brands, LLC (the “BB Brands APA”), which contemplated a going concern transaction,

as a stalking horse bid and (b) that certain Agency Agreement (as modified, the “Agency

Agreement”) with Hilco Merchant Resources, LLC, SB Capital Group, LLC, Tiger

Capital Group, LLC, Gordon Brothers Retail Partners, LLC and Great American Group,

LLC (collectively, the “Agent”), which contemplated a full chain liquidation, as a backup

bid.

7. On or about July 13, 2011, the Debtors filed modified proposed sale

procedures and announced that the Debtors had terminated the BB Brands APA and that

the Agency Agreement would serve as a stalking horse bid. At the July 14, 2011 hearing

on sale procedures, the Court approved the Debtors’ modified sale procedures, including

the Debtors’ selection of the Agency Agreement as a stalking horse bid. The Sale

Procedures required bids to be received by the Debtors by July 17, 2011. On July 18,

2011, the Debtors filed a notice cancelling the auction and announcing that the Debtors

would proceed to seek approval of the Agency Agreement.

8. On July 21, 2011, the Court approved the Agency Agreement and

authorized the Agent to commence liquidation sales (“GOB Sales”) at all of the Debtors’

5 [Docket No. 421].
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locations.6 On July 22, 2011, the Agent commenced GOB Sales at all of the Debtors’

locations, which sales pursuant to the Agency Agreement are expected to end by no later

than November 13, 2011. Upon conclusion of the GOB Sales, the Debtors will no longer

operate at their store locations and, therefore, must either reject, or assume and assign,

their real property leases.

RELIEF REQUESTED

9. By this Motion, the Debtors seek approval for the sales (the “Sales”) of the

Debtors’ unexpired nonresidential real estate leases identified on Exhibit B (the

“Leases”) either through assumption and assignment or by entry into termination

agreements with the respective landlords.

10. In connection with the omnibus hearing scheduled for August 10, 2011,

(the “Bidding Procedures Hearing”), the Debtors seek entry of an order substantially in

the form attached hereto as Exhibit C (the “Bidding Procedures Order”) approving the

bidding and auction procedures attached hereto as Exhibit D (the “Bidding Procedures”).

Pursuant to the Bidding Procedures, the Debtors will solicit bids through two rounds.

The first round will be comprised of bidding on Leases where either the Debtors’ time to

assume or reject pursuant to section 365(d)(4) of the Bankruptcy Code is September 30,

2011 or earlier, or where “holiday protections” are triggered on or prior to September 30,

2011 (collectively, the “First Round Leases” and each, a “First Round Lease”). The

second round will be comprised of bidding on all other Leases (collectively, the “Second

Round Leases” and each, a “Second Round Lease”). Moreover, the Debtors request that

the Court schedule a hearing on or about September 8, 2011 for approval of Sales of the

6 [Docket No 1377]
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First Round Leases and a hearing on or about September 20, 2011 for approval of Sales

of the Second Round Leases (each, a “Lease Sale Hearing” and collectively, the “Lease

Sale Hearings”).

11. The Debtors propose the following dates and deadlines in connection with

the Sales:

 Cure Objection Deadline: August 24, 2011 at 4:00 p.m.

 First Round Lease Sales:

o Bid Deadline: August 26, 2011 at 3:00 p.m.

o Auction: August 31, 2011 at 10:00 a.m.

o Objection Deadline: September 2, 2011 at 4:00 p.m.

o Lease Sale Hearing: September 8, 2011 at 11:00 a.m.

 Second Round Lease Sales:

o Bid Deadline: September 7, 2011 at 3:00 p.m.

o Auction: September 13, 2011 at 10:00 a.m.

o Objection Deadline: September 15, 2011 at 4:00 p.m.

o Lease Sale Hearing: September 20, 2011 at 10:00 a.m.

12. The Debtors further request entry of orders (the “Lease Sale Orders”)

substantially in the form attached hereto as Exhibit E authorizing and approving each

Sales of Leases to the highest or best bidder free and clear of all interests, liens, claims

and encumbrances (collectively, “Interests”) and the assumption and assignment or

termination of such Leases.
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I.

THE COURT SHOULD APPROVE THE
PROPOSED BIDDING PROCEDURES

A. SUMMARY OF THE BIDDING PROCEDURES.

13. The Debtors believe that the Bidding Procedures set forth herein will

allow the Debtors to maximize the value of the Debtors’ Leases. The following is a

summary of the proposed Bidding Procedures and is qualified in its entirety by the

proposed Bidding Procedures (attached hereto as Exhibit D):

(a). Bid Deadline: Bids on the First Round Leases must be received not later than
3:00 p.m. (ET) on August 26, 2011 (the “First Round Bid Deadline”). Bids on
the Second Round Leases must be received not later than 3:00 p.m. (ET) on
September 7, 2011 (the “Second Round Bid Deadline” and, together with the
First Round Bid Deadline, the “Bid Deadlines”). The Debtors may extend the Bid
Deadlines, in consultation with the Committee, once or successively, but are not
obligated to do so.7

(b). Due Diligence: All bidders shall be afforded an opportunity to participate in the
diligence process and shall acknowledge in their bids that they had sufficient
opportunity to conduct diligence.

(c). Bid Requirements: All bids shall be required to include the following
documents: (i) a letter identifying the full name and identity of the proposed
assignee (and any beneficial owner thereof if the assignee is not a publicly traded
entity) of each individual Lease subject to the bid, and the amount of the bid
(which if more than one Lease is included, shall be set forth in the form of an
allocation schedule) (ii) adequate assurance of future performance information,
including, but not limited to: (a) federal tax returns for two years, a current
audited financial statement and/or bank account statements ; (b) the intended use
of each premises covered by a Lease in Bidder’s bid; and (c) any other
information that the Debtors may reasonably request (“Adequate Assurance
Information”), (iii) a good faith deposit equal to the greater of 10% of the bid
amount or $15,000 for each Lease on which the bidder submits a bid, and (iv) the
bidder’s agreement to execute, as applicable, an assumption and assignment
agreement substantially in the form annexed to the Bidding Procedures as Exhibit
3 or a termination agreement substantially in the form annexed to the Bidding
Procedures as Exhibit 4. All bids shall be deemed to be irrevocable until the

7 Moreover, the Debtors reserve the right, in consultation with the Committee, to auction and sell Leases
that are listed as Second Round Leases in the auction for the First Round Leases if necessary to permit the
sale(s) of more than one (1) Lease to a single bidder.
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earlier to occur of (i) the Closing (as defined herein) or (ii) forty-five (45) days
following the applicable Auction (as defined herein).

(d). Qualified Bids: To be a “Qualified Bid”, a bid must (i) propose, for each Lease
that is the subject of such bid, consideration equal to or greater than the sum of (x)
the Cure Amount (as defined below) plus (y) $10,000, which sum shall be paid in
cash, subject to the rights of Lessor bidders to ‘credit bid’ Cure Amount portion
pursuant to the Bidding Procedures, (ii) be unconditional, subject only to the
Debtors obtaining any necessary approval or authorization from the Court, (iii)
include a commitment to consummate the Sale within two business days
following the applicable Lease Sale Hearing, (iv) be received by the applicable
Bid Deadline, (v) agree to waive any right to assert a claim for reimbursement of
any fees and/or expenses of such bidder as an administrative expense, or
otherwise, including, without limitation, as a substantial contribution and (vi)
proposes a transaction only for either (a) one or more First Round Lease(s) or (b)
one or more Second Round Lease(s). In addition, to be a Qualified Bid, each
bidder must be prepared to demonstrate adequately to the Debtors (i) its ability to
consummate the purchase of the Lease(s), (ii) adequate assurance of future
performance under the Lease(s) and (iii) its ability to otherwise fulfill its
obligations under the Lease(s).

(e). Auctions: If the Debtors receive more than one Qualified Bid for a First Round
Lease or Leases, the Debtors will conduct an auction for such Leases(s) at 10:00
a.m. (ET) on August 31, 2011 (the “First Round Lease Auction”). If the Debtors
receive more than one Qualified Bid for a Second Round Lease or Leases, the
Debtors will conduct an auction for such Leases(s) at 10:00 a.m. (ET) on
September 13, 2011, (the “Second Round Lease Auction” and, together with the
First Round Lease Auction, the “Auctions”).

(f). Successful Bids: After the First Round Lease Auction and Second Round Lease
Auction, the Debtors will, after consultation with the Committee, announce for
each Lease for which the Debtors received a Qualified Bid which bid is the
highest or otherwise best bid (the “Successful Bid” or “Winning Bidder”) and
which bid is the second highest and/or best bid, if any (the “Back-Up Bid”).
Within one business day of the Debtors’ announcement of a Successful Bidder,
such bidder shall supplement its Good Faith Deposit in an amount equal to the
difference between (x) 10% of the Successful Bid and (y) the Good Faith Deposit
previously provided by the bidder with respect to its applicable Bid. Moreover,
within one business day of selecting the Successful Bidder for any Lease, the
Debtors will deliver the Adequate Assurance Information for such Lease to the
applicable lessor. Moreover, two business days following each Auction, the
Debtors shall file on the docket of these cases, make available on their case
administration website (http://www.bordersreorganization.com) and serve on each
affected Lease counterparty, a list of the applicable Leases the Debtors will seek
to assume and assign at the corresponding Lease Sale Hearing and the proposed
assignees.
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(g). Lease Sale Hearing: The Debtors will sell the Lease or Leases to the applicable
Successful Bidder(s) upon the approval of such Successful Bid(s) by the
Bankruptcy Court at the next Lease Sale Hearing following the Auction, or at
such subsequent Lease Sale Hearing as the Debtors, in consultation with the
Committee, deem appropriate.

(h). Bids on Lease Packages: The Debtors, in consultation with the Committee, shall
have discretion to accept bids for individual Leases or for packages of Leases.

(i). Closing: The Debtors request that, absent agreement by the Debtors to the
contrary, the closing (the “Closing”) of the Sale of a Lease shall take place on or
within two (2) business days following the later of (i) the applicable Lease Sale
Hearing or (ii) the Sale Termination Date (as defined in the Agency Agreement)
with respect to such Lease.

II.
THE COURT SHOULD APPROVE THE RELIEF REQUESTED AS A SOUND

EXERCISE OF THE DEBTORS’ BUSINESS JUDGMENT

14. There are ample reasons and extensive authority for the Court to authorize

the sale of the Debtors’ Leases as proposed herein. In accordance with Bankruptcy Rule

6004(f)(l), sales of property outside the ordinary course may be consummated by private

sale or public auction. The Debtors have determined that the sale of the Leases in

accordance with the procedures described herein and in the Bidding Procedures

maximized recoveries for their creditors, and therefore, is in the best interests of the

Debtors, their estates and creditors.

15. Section 363(b)(l) of the Bankruptcy Code provides, in pertinent part, that

“[t]he trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary

course of business, property of the estate.” 11 U.S.C. § 363(b)(1). To sell property under

section 363(b), the Debtors must demonstrate to the Court a legitimate business

justification for the proposed action. See Committee of Equity Sec. Holders v. Lionel

Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983). “Where the debtor

articulates a reasonable basis for its business decisions (as distinct from a decision made
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arbitrarily or capriciously), courts will generally not entertain objections to the debtor’s

conduct.” Comm. of Asbestos-Related Litigants v. Johns-Manville Corp. (In re Johns-

Manville Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986). When a valid business

justification exists, the law vests the debtor’s decision to use property out of the ordinary

course of business with a strong presumption that “in making a business decision the

directors of a corporation acted on an informed basis, in good faith and in the honest

belief that the action taken was in the best interests of the company.” In re Integrated

Res., Inc., 147 B.R. at 656 (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del.

1985)).

16. By establishing the procedures outlined in this Motion, the Debtors seek to

conduct an orderly process to sell or otherwise dispose of their Leases. The Debtors are

in the midst of liquidating their assets and closing their stores. Unless the procedures

outlined herein are approved by this Court, the Debtors will be forced to continue to carry

and perform under their Leases, to the detriment of the Debtors and their estates.

17. The Debtors believe that the Bidding Procedures will allow the Debtors to

maximize the value of the Leases by proving an orderly process by which the Debtors

will sell or otherwise dispose of the Leases.

18. Moreover, prior to the Commencement Date and throughout these cases,

DJM Realty Services, LLC (“DJM”), the Debtors’ real estate consultant, has reviewed,

analyzed and marketed the Debtors’ portfolio of leases. Currently, DJM is spearheading

the marketing process for the Leases and has commenced discussions with several

interested parties. DJM’s resources, capabilities and experience will assist the Debtors in

their efforts to maximize and derive value from the Leases.
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A. SALE FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES
AND INTERESTS AND DISTRIBUTION OF PROCEEDS

19. The Debtors seek to sell their Leases free and clear of liens, claims,

encumbrances and interests. Section 363(f) of the Bankruptcy Code permits a debtor to

sell property free and clear of another party’s interest in the property if: (a) applicable

nonbankruptcy law permits such a “free and clear” sale; (b) the holder of the interest

consents; (c) the interest is a lien and the sale price of the property exceeds the value of

all liens on the property; (d) the interest is in bona fide dispute; or (e) the holder of the

interest could be compelled in a legal or equitable proceeding to accept a monetary

satisfaction of its interest. See 11 U.S.C. § 363(f). Courts have interpreted the

requirements of Section 363(f) to be disjunctive. In Re Elliot, 94 B.R. 343 (Bankr. E.D.

Pa. 1988). Accordingly, if any of the five conditions set forth in section 363(f) are met,

then a debtor is empowered to sell property free and clear of liens. Id.

20. The Sales of the Leases satisfy the requirements of section 363(f). All

relevant parties, including all known parties with an interest in the Leases will have

sufficient notice and the ability to object to the transaction. If a party with an interest in

the subject property does not timely object to the transaction in accordance with the

proposed procedures, the Debtors submit that such party has consented to the Sale within

the meaning of section 363(f)(2) of the Bankruptcy Code. See Hargrave v. Township of

Pemberton (In re Tabone, Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (failure to object

to sale free and clear of liens, claims and encumbrances satisfies section 363(f)(2)).

21. Moreover, the Debtors believe that the only party with an interest in the

Leases or their proceeds is the Agent, which received liens on proceeds of the Leases to
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secure the Debtors’ payment obligations under the Agency Agreement.8 To the extent

required, the Debtors expect to obtain the Agent’s consent to the Sales prior to the Lease

Sale Hearings.

B. ASSUMPTION AND ASSIGNMENT OF CERTAIN
EXECUTORY CONTRACTS AND UNEXPIRED LEASES.

1. Standards For Assumption.

22. Section 365(a) of the Bankruptcy Code provides that a debtor in

possession, “subject to the Court’s approval, may assume or reject any executory contract

or unexpired lease of the debtor.” 11 U.S.C. § 365(a). Similar to section 363(b)(1), the

standard to be applied by a court in determining whether an executory contract or

unexpired lease should be assumed or rejected is the “business judgment” test, which is

premised on the debtor’s business judgment that assumption would be beneficial to the

estate. See Orion Pictures Corp. v. Showtime Networks, Inc. (In re Orion Pictures

Corp.), 4 F.3d 1095, 1098-99 (2d Cir. 1993); see also In re Child World, Inc., 142 B.R.

87, 89 (Bankr. S.D.N.Y. 1992) (debtor may assume or reject an unexpired lease under

§ 365(a) in the exercise of its “business judgment”); Hunts Point Tomato Co. v. Roman

Crest Fruit, Inc. (In re Roman Crest Fruit, Inc.), 35 B.R. 939, 949 (Bankr. S.D.N.Y.

1983); Control Data Corp. v. Zelman (In re Minges), 602 F.2d 38, 42 (2d Cir. 1979).

“More exacting scrutiny would slow the administration of the debtor’s estate and increase

its cost, interfere with the Bankruptcy Code’s provision for private control of

administration of the estate, and threaten the court’s ability to control a case impartially.”

Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311 (5th Cir. 1985).

8 See Order Approving Agency Agreement, Store Closing Sales and Related Relief at ¶ 33 [Docket No.
1377].
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23. Section 365(b) of the Bankruptcy Code requires that a debtor in

possession satisfy certain additional requirements to assume an unexpired lease:

If there has been a default in an unexpired lease of the
debtor, the trustee may not assume such contract or lease
unless, at the time of assumption of such contract or lease,
the trustee—

(A) cures, or provides adequate assurance that the
trustee will promptly cure, such default . . .;

(B) compensates, or provides adequate assurance
that the trustee will promptly compensate, a
party other than the debtor to such contract or
lease, for any actual pecuniary loss to such party
resulting from such default; and

(C) provides adequate assurance of future
performance under such contract or lease.

11 U.S.C. § 365(b).9

24. Pursuant to section 365(f)(2) of the Bankruptcy Code, a debtor in

possession may assign an unexpired lease of nonresidential real property if

• the trustee assumes such contract or lease in accordance with the
provisions of this section; and

9 This section does not apply to a default that is a breach of a provision relating to:

(A) the insolvency or financial condition of the
debtor at any time before the closing of the case;

(B) the commencement of a case under this title;

(C) the appointment of or taking possession by a
trustee in a case under this title or a custodian
before such commencement; or

(D) the satisfaction of any penalty rate or penalty
provision relating to a default arising from any
failure by the debtor to perform nonmonetary
obligations under the unexpired lease.

11 U.S.C. § 365(b)(2).
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• adequate assurance of future performance by the assignee of such contract
or lease is provided, whether or not there has been a default in such
contract or lease.

Id. at § 365(f)(2).

2. Cure Amount And Adequate Assurance Of Future Performance

25. The Debtors will serve, on or before August 1, 2011, a customized notice

(a “Notice of Assumption and Assignment”) to each Lease’s non-debtor counterparty (a

“Non-Debtor Counterparty”) identifying the relevant Lease(s), indicating that such

Lease(s) may be assumed and assigned, identifying the applicable hearing dates and

objection deadlines and setting forth the proposed cure amount (the “Proposed Cure

Amount”) calculated by the Debtors based on the Debtors’ books and records. A form of

the Notice of Assumption and Assignment is attached hereto as Exhibit F. In addition,

on or about August 1, 2011, the Debtors will file on the docket a chart listing each Lease,

the Non-Debtor Counterparty and the Proposed Cure Amount.

26. The Debtors request that unless a Non-Debtor Counterparty files, on or

before August 24, 2011 at 4:00 p.m. (prevailing Eastern Time) (the “Cure Objection

Deadline”), an objection to the Motion asserting a claim due and owning under a Lease in

an amount exceeding the Proposed Cure Amount (a “Cure Objection”), that such party

should be forever barred from claiming a cure amount different than the Proposed Cure

Amount and from asserting any additional cure or other amounts with respect to its

Leases relating the period prior to assignment (except that the Debtors acknowledge that

rent accruing from the Commencement Date through the date of assignment also must be

paid in connection with an assignment, absent waiver by the respective landlord).

Furthermore, the Debtors request that any cure amounts deemed by the Court or

otherwise agreed by the Debtors to be due and owing be held to include any other losses
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under the Leases including, but not limited to, real estate taxes, common area

maintenance charge, deferred maintenance charge and other charges due up to, and

including, the date of assignment regardless of when billed. Consequently, payment of

any cure amounts, as determined by the Court or otherwise agreed to by the Debtors will

compensate the appropriate party for any such other loss under the Lease.

27. To the extent that a Lease party timely files a Cure Objection and such

Cure Objection has not been resolved prior to or at the applicable Lease Sale Hearing, the

Court will conduct a scheduling conference at the applicable Lease Sale Hearing and

such unresolved Cure Objection will be resolved at a date determined by the Court.

28. The Debtors acknowledge that any assumption and assignment of a Lease

will be subject to all of the provisions of the Lease to the extent required by applicable

law, and will be subject to all applicable provisions of the Bankruptcy Code. The

proposed terms and conditions of the Auctions are designed to ensure that any assignees

are financially able and prepared to undertake all of the obligations of the Leases.

29. Indeed, the Bidding Procedures require each bidder to submit “adequate

assurance of future performance information, including, but not limited to: (a) federal tax

returns for two years, a current audited financial statement and/or bank account

statements and (b) any other information that the Debtors may reasonably request” and

“express authorization to provide [such information] to the applicable lessor(s) . . . on a

confidential basis.” (¶ 10.) Moreover, the Bidding Procedures specify that “within one

business day of selecting the Successful Bidder for any Lease, the Debtors will deliver

the Adequate Assurance Information for such Lease to the applicable Lessor.” (¶19).

Finally as set forth in the form Notice of Assumption and Assignment, two business days
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following each Auction, the Debtors shall file on the docket of these case, make available

on their case administration website (http://www.bordersreorganization.com) and serve

on each affected Non-Debtor Counterparty a list of the applicable Leases the Debtors

seek to assume and assign at the corresponding Lease Sale Hearing and the proposed

assignees.

30. The Lease Sale Hearings (at which the sale of a Lease to a particular

assignee will be considered) give the other parties in interest an opportunity to consider

any assignment issues that may be resolved only after identification of a particular

assignee and to file objections, if any, to such matters. Under these circumstances, the

Debtors submit that they have established, or will establish at the Auctions and/or Lease

Sale Hearings, the requisite adequate assurance of future performance pursuant to section

365 of the Bankruptcy Code with respect to the potential assumption and assignment of

the Leases.

31. The Debtors submit that the foregoing procedures adequately balance the

needs of the Debtors, potential bidders and Lease Non-Debtor Counterparties, and

provide adequate notice and a right to be heard. Furthermore, these procedures satisfy

Bankruptcy Rule 6006(f). Bankruptcy Rule 6006(f) requires, inter alia, that a motion to

assume or assigning multiple executory contracts or unexpired leases that are not between

the same parties:

(1) state in a conspicuous place that parties receiving the omnibus
motion should locate their names and their contracts or leases
listed in the motion;

(2) list parties alphabetically and identify the corresponding contract
or lease;

(3) specify the terms, including the curing of defaults, for each
requested assumption or assignment;
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(4) specify the terms, including the identity of each assignee and the
adequate assurance of future performance by each assignee, for
each requested assignment;

(5) be numbered consecutively with other omnibus motions to assume,
assign, or reject executory contracts or unexpired leases; and

(6) be limited to no more than 100 executory contracts or unexpired
leases.

Bankruptcy Rule 6006(f).

32. As discussed above, separate Notices of Assumption and Assignment will

be served on the Non-Debtor Counterparties. Each notice will be sent to a single Non-

Debtor Counterparty, and list, in an exhibit, the corresponding Lease(s) with that party.

The form of the Notice of the Assumption and Assignment specifically references the

exhibit, which identifies the Lease(s) and each Proposed Cure Amount, and makes clear

the procedures governing objections discussed in this Motion. Accordingly, requirements

one through three above are satisfied, and requirement number five is rendered irrelevant.

Requirement number six is satisfied because, in no case, shall a Notice of Assumption

and Assignment include more than one hundred executory contracts or unexpired leases.

In addition, the Debtors will file a notice of the proposed assignee for each Lease and

make information sufficient to assess adequate assurance of future performance available

to the applicable Lease parties, which notice and information will satisfy requirement

four.

33. To the extent that this Court rules that Bankruptcy Rule 6006(f) is not

satisfied, the Debtors request that this Court modify the requirements of Bankruptcy Rule

6006(f), given the exigencies of the case. Fed. R. Bankr. P. 6006, Advisory Committee

Notes, 2007 Amendments (“An omnibus motion to assume, assign, or reject multiple

executory contracts and unexpired leases must comply with the procedural requirements
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set forth in subdivision (f) of the rule, unless the court orders otherwise.”) (emphasis

added).

3. Other Related Relief

34. To facilitate the assumption and assignment of the Leases, the Debtors

request that the Court find all anti-assignment provisions of the Leases be held

unenforceable under section 365(f) of the Bankruptcy Code to the extent such parties do

not consent to the assignment of such Leases. Notwithstanding any anti-assignment

language in a Lease, the Debtors seek permission to assign and sell such Lease upon

assuming the Lease and providing adequate assurance of future performance by the

Successful Bidder.

35. Also, pursuant to section 365(k) of the Bankruptcy Code, the Debtors and

their estates shall be relieved from any liability for any breach of any Lease after such

assignment to and assumption by the Successful Bidder on the applicable date of the

Closing (the “Closing Date”).

36. Bankruptcy Rule 6004(h) provides that an “order authorizing the use, sale,

or lease of property … is stayed until the expiration of 14 days after entry of the order,

unless the court orders otherwise.” Similarly, Bankruptcy Rule 6006(d) provides that an

“order authorizing the trustee to assign an executory contract or lease … is stayed until

the expiration of 14 days after entry of the order, unless the court orders otherwise.” Due

to the facts of these cases and the Debtors’ need to proceed in an expedited manner to

monetize the Leases and avoid incurring unnecessary administrative obligations, the

Debtors request that any order approving the Sales be effective immediately by providing

that the 14-day stay under Bankruptcy Rules 6004(h) and 6006(d) are waived.
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NOTICE

37. No trustee or examiner has been appointed in these chapter 11 cases.

Notice of this Motion has been given in accordance with this Court’s order,10 dated

February 16, 2011. Further, the Debtors intend on fulfilling the other notice requirements

requested herein. The Debtors submit that no other or further notice need be provided.

NO PRIOR REQUEST

38. No previous request for the relief sought herein has been made by the

Debtors to this or any other court.

WHEREFORE the Debtors respectfully request entry of (i) the Bidding

Procedures Order, (ii) the Sale Orders; and (iii) such other and further relief as the Court

deems just and proper.

Dated: July 27, 2011
New York, New York

KASOWITZ, BENSON, TORRES
& FRIEDMAN LLP

By: /s/ Andrew K. Glenn
David M. Friedman (DFriedman@kasowitz.com)
Andrew K. Glenn (AGlenn@kasowitz.com)
Jeffrey R. Gleit (JGleit@kasowitz.com)
1633 Broadway
New York, New York 10019
Telephone: (212) 506-1700
Facsimile: (212) 506-1800

Attorneys for Debtors
and Debtors in Possession

10 [Docket No. 64].






































































































































































